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PREVIOUS  DECISIONS 


OF   THE 


SUPREME    COURT    OF    THIS    STATE 


OVERRULBD   IN   THIS   VOLUME. 


HoAGLAND  V.  MooRE,  2  Blackf.  671. 

Where  there  is  a  special  contract,  one  party  cannot  perform  a  part  of  thecontract»  and, 
before  an  entire  performance,  sue  and  recover,  in  indebitatus  assumpsit,  for  the  part  he  has 
performed,  unless  he  has  been  preyented  from  completing  it  by  the  acts  or  the  failure  of 
the  other  party. 

Overruled  in  McKinney  v.  Springer,  59,  and  Epjffrly  v.  Baiiey,  72. 

Swift  v.  Williaics,  2  Garter's  Ind.  R.  365. 

A.  entered  into  a  contract  with  B.  to  make  a  road  fbr  B.  for  a  stipulated  price.  Having 
performed  about  one-half  of  the  work,  but  not  in  the  manner  stipulated  by  the  contract, 
ne  voluntarily  abandoned  it,  and  sued  B.  for  the  value  of  the  work  done.  Held,  that,  the 
contract  being  an  entire  one,  A.  could  not  recover  the  price,  or  any  part  of  it,  without  hav- 
ing first  made  the  road  substantially  according  to  the  contract,  or  shown  a  legal  excuse 
for  the  non-performance. 

Overruled  in  MeKinney  v.  Springer,  59,  and  Epperly  v.  Bailey,  72. 

Wills  v.  Thk  State,  4  Blackf.  457. 

Upon  the  trial  of  a  prisoner  for  grand  larceny,  the  jury  found  him  guilty  of  petit  lar> 
ceny,  and  their  verdict  was  aa  follows:  "  We  find  the  defendant  guilty  of  petit  larceny^ 
and  that  he  be  imprisoned,"  Ac.  Motion  in  arrest  of  judgment  overruled,  and  judgment 
on  the  verdict.  Held,  that  the  verdict  did  not  authorise  tne  judemaent,  as  the  defendant 
might  have  been  guilty  of  petit  larceny  without  being  guilty  o?  the  larceny  charged  in 
the  indictment. 

Overruled  in  Moon  v.  The  StaU,  438. 

Eastwood  v.  Buel,  1  Carter's  Ind.  R.  434. 

A  confessed  judgment  rendered  by  a  justice  of  the  peace  in  favor  of  his  brother  is  not 
void,  under  the  R.  S.  1^43. 

Overruled  in  Dawson  v.  Welln,  398. 
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SIXTH  YEAR  OF  THE  STATE. 


Davidson  and  Another,  Executors,  v.  Alvobd  and  An- 

other. 

A  'Writ  of  scire  faciat  to  rerire  a  judgment  stated  the  time  of  the  rendi- 
tion of  the  judgment,  that  execution  remained  to  be  done,  and  com^ 
manded  the  sheriff  to  summon  the  defendant  to  answer  why  the  plain- 
Ufis  should  not  hare  execution.    Held,  that  the  writ  averred,  substan- 
tiallj,  that  the  judgment  remained  unsatisfied. 

Where  the  Circuit  Court  before  which,  and  the  time  at  which,  a  party  is 

'  summoned  to  appear,  are  specified  in  the  writ,  he  cannot  object  that  the 
place  where  the  Court  was  to  be  held  was  not  sufficiently  indicated. 

The  suggestion  of  the  death  of  oHe  of  two  defendants  to  a  scire  faeias  to 
revive  a  judgment,  is  equivalent  to  a  dismissal  as  to  such  defendant. 

A  writ  of  scire  faeias  to  revive  a  judgment  may  be  amended,  under  the  R. 
S.  1843,  at  any  time  before  judgment,  by  striking  out  the  name  of  one 
of  several  defendants. 

The  R.  S.  1843  authorize  the  iasuing  of  a  scire  faeias  to  revive  a  judgment 
against  the  personal  representatives  of  a  deceased  defendant. 

•     APPEAL  from  the  Marion  Circuit  Court.  Monday, 

oBirrH,  J. — ihis  was  a  scire  factaa  to  revive  a  judgment 
of  the  Marian  Circuit  Court  against  Alien  McLain  and 
Noah  NoUk,     The  writ  states  that  the  judgment  was  ren- 
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Nov.  Term,    dered  in  June,  1842;  that  execution  remaiiis  to  be  done; 

'. —  that  Noble  has  since  died;  that  Alexander  H.  DamfJ^on  and 

Davidson  Qcorge  H.  Dunn  are  his  executors;  and  comm^nda  the 
Alvos».  sheriff  to  summon  McLain  to  answer  why  the  plaintiffii 
should  not  have  execution  against  him ;  and  ahK),  to  sum- 
mon Davidson  and  Dunn  to  answer  why  execution  should 
not  issue  against  them,  as  executors,  to  be  levied  of  the 
goods  and  chattels  of  the  testator. 

At  the  April  term,  1849,  the  parties  appeared,  and  the 
defendants  filed  a  special  demurrer  to  the  writ  of  scire 
facias. 

The  first  cause  of  demurrer  was,  that  the  wiit  does  not 
state  where  the  Court  was  to  be  holden  at  which  the  de- 
fendants were  notified  to  appear.  The  defendants  were 
summoned  to  appear  '*  before  the  judges  of  said  Court 
on  the  first  day  of  the  next  term  thereof,  to  be  liolden  on 
the  fifth  MondAy  of  Aprils  instant,"  <fec. 

The  second  cause  of  demurrer  was,  that  the  writ  does 
not  aver  that  the  judgment  remained  unsatisfied. 

There  is  nothing  in  these  objections.  The  writ  does 
aver,  snbstantially,  that  the  judgment  remains  unsatis- 
fied. 

At  the  October  term,  1840,  the  death  of  the  defendant, 

TcXatn,  was  suggested,  and,  afterwards,  the  demurrer, 

^d  at  the  previous  term,  was  overruled. 

The  defendants  failing  to  answer  further,  the  plaintiffs 
then  obtained  a  judgment  against  the  executors  of  NoUcy 
to  be  levied  de  bonis  testatoris. 

The  defendants  below,  now  the  appellants,  insist  that 
it  is  a  fatal  objection  to  the  scire  facias^  that  the  survivor, 
McLain,  and  the  representatives  of  the  deceased  joint 
debtpr,  Noble,  are  joined. 

But  if  this  objection  was  tenable  at  the  commencement 
of  the  suit,  it  ceased  to  have  any  force  when  McLain^s 
death  was  suggested,  as  this  was  equivalent  to  a  dismissal 
of  the  suit  as  to  him,  and  at  any  stage  of  the  case  prio]> 
to  the  judgment  the  plaintiffs  might  have  amended  the 
writ  by  striking  out  his  name.     R.  S.  c.  40,  s.  98. 

The  Revised  Statutes  of  1843  authorize  the  lining  oi^a 
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scire  facias  to  revite  a  judgment  against  the  personal 
representatives  of  a  deceased  defendant.     Chapter  48,  s. 

89.fl.) 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  L.  Ketcham  and  N,  B,  Taylor^  for  the  appellants. 

H.  C.  Newcombj  for  the  appellees. 

(1)  The  proceeding  bj  scire  ftkdas  to  reyire  against  judgment-defend- 
ants has  been  abolished  bj  the  R.  S.  1852;  but  an  execution  cannot  be  is- 
sued after  the  lapse  of  five  years  from  the  entry  of  judgment,  except  by 
leave  of  the  Court,  upon  motion,  supported  by  the  oath  of  the  party,  or 
other  satisfactory  proof,  that  the  judgment,  or  a  part  thereof,  remains  un- 
satisfied  and  due.  Ten  days'  personal  notice  must  also  be  given  to  the  ad- 
verse party,  unless  he  be  absent,  or  non-resident,  or  cannot  be  found,  'when 
notice  may  be  given  by  publication  as  in  an  original  action,  or  in  such 
other  manner  as  the  C^urt  shall  direct.    R.  S.  1852,  vol.  2,  p.  129. 

After  the  decease  of  a  judgment-debtor,  a  proceeding  in  the  nature  of  a 
Mtre  facioM  against  his  heirs,  devisees,  or  legatees,  or  the  tenant  of  real 
property  owned  by  him  and  affected  by  the  judgment,  and  his  personal 
representatives,  is  requisite,  under  the  R.  S.  1852,  in  order  to  authorise  the 
issuing  of  an  execution  to  enforce  the  judgment  against  the  estate  of  such 
debtor  in  their  hands  respectively,  and  the  mode  of  proceeding  is  specifi- 
eally  pointed  out  by  the  statute.    R.  S.  1852,  vol.  2,  p.  181. 

The  death  of  the  defendant,  after  the  execution  is  placed  in  the  hands 
of  the  sheriff,  does  not  affect  subsequent  proceedings  thereon,  except  that 
the  portion  allowed  absolutely  to  the  widow  by  law,  is  exempt  from  levy 
and  sale.    R.  S.  1852,  vol.  2,  p.  147. 


Nov.  Term, 
1851. 

■         ■  ■        ■■■■>■■ 

The  White 
Wateb  Val- 
ley Canal 
Company 

V. 

Hendebson. 


The  Whitk  Water  Valley  Canal  Company  v.  Henderson. 

Process  returnable  at  a  day  fixed  by  law,  is  deemed  and  taken  to  be  return- 
able at  such  day,  by  enactment  of  the  R.  S.  1843,  although  a  different 
day  may  be  named  in  the  process. 

One  of  several  material  facts  averred  in  a  plea  may  properly  be  traversed 
by  the  replication. 

By  the  provisions  of  the  charter  of  the  White  Water  ValUy  Canal  Chmpa- 
ntf,  and  also  by  the  general  statute,  the  award  upon  which  this  suit  was 
tyoaght  was  in  the  nature  of  a  judgment  of  a  justice  of  the  peace,  and. 
Dot  having  been  appealed  from,  is  conclusive. 

The  discoveiy  of  evidence  unknown  to  a  party  at  the  time  of  a  former 
trial,  cannot  be  made  the  basis  of  a  good  plea  in  a  collateral  suit. 

The  fraudulent  concealment  by  a  party  to  an  arbitration,  of  a  fact  material 
to  the  defeflse  of  the  adverse  party,  cannot  be  pleaded  by  the  latter  as  a 
valid  defense  to  an  action  at  law  by  the  former  upon  the  award. 
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Nov.  Term, 
1851. 

The  White 

Water  Val- 

LET  Canal 

COMPAXT. 

T. 

Hsm>EBBOIf. 


Mondau, 
November  24. 


An  award  is  sufficient,  under  the  R.  S.  1843,  if  signed  bj  a  majoritj  of  the 
arbitrators. 

In  an  action  against  the  White  Water  Valley  Canal  Company  upon  an  award 
of  damages  for  injury  done  by  the  latter  to  the  plaintiff  by  entering  upon 
his  land  and  taking  materials  for  the  construction  of  the  canal,  the  de- 
fendant offered  to  prove,  as  an  offset  to  the  damages  claimed  by  the 
plaintiff,  that,  at  the  time  of  committing  the  injuries  complained  of,  the 
premises  were  the  real  estate  of  one  J.,  who  was  the  owner  of  a  large 
tract  of  land  of  which  said  premises  were  a  part,  and  that  the  arbitrators, 
in  determining  upon  their  award,  refused  to  take  into  account  the  bene- 
fits and  advantages  to  the  whole  of  said  tract,  while  owned  by  J.,  result- 
ing from  the  construction  of  the  canal.  Held,  that  the  Circuit  Court 
properly  rejected  the  evidence. 

ERROR  to  the  Fayette  Circuit  Court. 

Smffh,  J. — This  was  an  action  of  debt  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error. 

The  declaration  alleges  that  differences  having  arisen 
between  the  parties  relative  to  certain  lands  and  mate- 
rials taken  by  the  canal  company  for  the  construction  of 
their  canal,  the  plaintiff,  on  the  6th  of  February y  1845, 
selected  one  Hyatt  as  an  arbitrator  on  his  part,  and  the 
defendant  selected  one  Clements,  and  those  two  selected 
one  Masters  as  the  third  arbitrator,  for  the  purpose  of 
arbitrating  said  differences,  pursuant  to  the  act  of  incor- 
poration of  1842  (1);  that  said  arbitrators,  on  said  day 
last  named,  made  and  published  their  award  in  writing, 
signed  by  two  of  said  arbitrators,  awarding  ttie  plaintiff 
2,000  dollars;  which  said  award  was,  on  the  21st  of  Feb- 
ruary, 1845,  duly  reported  to  the  secretary  of  said  com- 
pany; that  said  sum  so  awarded  had  not  been  paid,  &c. 

At  the  first  term  of  the  Court  after  the  declaration  was 
filed,  the  parties  appeared  and  the  defendant  moved  the 
Court  to  quash  the  writ  of  summons  issued  in  the  case, 
because  it  was  made  returnable  on  the  first  Monday  of 
Aprily  1849,  when,  in  fact,  the  term  of  the  Court  to  which 
it  should  have  been  made  returnable  began  on  the  second 
Monday  in  Aprils  1849.     This  motion  was  overruled. 

The  defendant  then  filed  three  pleas. 

The  first  plea  avers  that,  on  the  15th  of  June^  1835, 
one  JenkSy  pursuant  to  the  14th  section  of  the  canal  act 
of  February  6th,  1835,  released  to  one  Morgan,  a  commis- 
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sioner  of  the  state,  the  right  of  way  for  the  canal  throagh    Nov.  Term, 
all  the  lands  owned  by  him  in  Franklin  county,  and  all 
damages  to  said  lands;  that  said  deed  of  release  was  w^"^y" 
daly  filed  in  the  office  of  the  secretary  of  state  previous    uc^  Canal 
to  the  succeeding  session  of  the  legislature.     It  is  then  t. 

averred  that  the  lands  for  which  damages  were  awarded  Hendmww. 
to  the  plaintiff,  at  the  time  of  the  execution  of  the  re- 
lease, belonged  to  Jenksy  and  were  situated  in  Franklin 
county;  that  the  plaintiff  is  the  grantee  of  said  Jenksy 
and  that  the  defendant  had  no  knowledge  of  that  fact  at 
the  time  of  the  arbitration  nor  until  after  the  time  pre*: 
scribed  for  taking  an  appeal  therefrom ;  and  that  the  de- 
fendant had  no  knowledge,  until  long  after  the  time  for 
taking  an  appeal  had  elapsed,  of  the  existence  of  said 
deed  of  release,  it  having  been  lost  or  mislaid  by  the 
secretary  of  state  in  his  office ;  and  that  its  execution  and 
existence  were  fraudulently  concealed  by  the  plaintiff  and 
Jenks  from  the  defendant,  wherefore  it  could  not  be  set 
op  as  a  defense  at  the  arbitration,  although  the  defendant  ;  -- 
had  used  reasonable  diligence  to  ascertain  its  existence. 

The  second  plea  is  similar  to  the  first,  except  that  it 
simply  avers  that  the  defendant  had  no  knowledge  of  the 
deed  of  release  until  after  the  time  for  taking  an  appeal 
from  the  award  had  passed,  and  omits  the  averments 
that  it  had  been  lost  or  mislaid  and  that  the  plaintiff  had 
fraudulently  concealed  the  fact  of  its  existence. 

The  third  plea  craved  oyer  of  the  submission  and  award 
referred  to  in  the  declaration,  and  the  same  being  set  out, 
it  appeared  to  have  been  signed  by  HycUt  and  Masters^ 
and  that  Clements  protested  against  it  "as  unjust,"  and 
thereupon  the  defendant  said  "  he  does  not  owe  and  is  not 
indebted  to  the  plaintiff  in  manner  and  form  as  alleged," 
concluding  to  the  country. 

The  plaintiff  craved  oyer  of  the  release  averred  in  the 
first  plea,  and  it  being  read  to  him,  he  denied  that  its  ex- 
istence was  fraudulently  concealed  from  the  defendant  by 
the  plaintiff  and  Jenks. 

The  plaintiff  demurred  to  the  second  plea,  and  added 
the  similiter  to  the  issue  tendered  by  the  third  plea. 
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Not.  Tenn, 
1851. 

The  Whitb 
Watee  Val- 
ley Canal 

COMFAKT 

V. 

HElTDBBaOir. 


The  defendant  demurred  to  the  replication  to  the  first 
plea. 

The  Court  overruled  the  demurrer  to  the  replication, 
and  sustained  the  demurrer  to  the  second  plea. 

The  cause  was  then  submitted  to  the  Court  upon  the 
issue  made  by  the  third  plea,  which  was  found  for  the 
plaintiff.  Judgment  was  thereupon  rendered  for  2,000 
dollars,  the  amount  of  the  award,  and  561  dollars  and  66 
cents  damages  for  the  detention  of  the  debt  from  February 
6th,  1845. 

Upon  the  trial  of  the  cause,  the  plaintiff  offered  in  evi- 
dence the  report  and  award  of  the  arbitrators,  to  the 
sufficiency  of  which  to  sustain  the  plaintiff's  action  the 
defendant  objected,  but  the  objection  was  overruled. 
^  The  defendant  offered  to  prove  that,  at  the  time  of  com- 
mitting the  supposed  injuries  to  the  plaintiff,  the  premises 
injured  were  the  real  estate  of  Samuel  Jenks,  who  was  the 
owner  of  a  large  tract  of  land  of  which  the  said  premises 
were  part  and  parcel ;  and  that  the  arbitrators  refused  to 
take  into  account,  in  assessing  their  award,  the  benefits 
and  advantages  to  the  said  Jenks  resulting  from  the  con- 
struction of  the  canal  to  the  whole  of  his  said  lands,  of 
which  this  was  parcel,  as  an  offset  to  the  damages  claimed 
by  the  plaintiff;  which  evidence  the  Court  refused  to  ad- 
mit. 

The  first  error  assigned  is  the  overruling  of  the  defend- 
ant's motion  to  quash  the  writ  of  summons.  By  the  25th 
section  of  chapter  40,  R,  S.  1843,  p.  674,  all  writs  of  sum- 
mons must  be  made  returnable  on  the  first  day  of  the 
next  term;  and  by  the  13th  section  of  the  36th  chapter, 
p.  624,  it  is  enacted  that  all  process  returnable  at  a  day 
fixed  by  law,  shall  be  deemed  and  taken  to  be  returnable 
at  such  day,  although  a  different  day  may  be  named  in 
such  process.  The  defect  in  the  writ  issued  in  this  case 
is,  therefore,  cured  by  the  statute. 

The  second  and  third  errors  assigned  are,  that  the 
Court  erred  in  overruling  the  demurrer  to  the  replication 
to  the  first  plea,  and  in  sustaining  the  demurrer  to  the 
second  plea. 
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The  replication  denies  that  the  existence  of  the  release    Nov.  Term, 

1  OKI 

mentioned  in  the  plea  was  fraudulently  concealed  from  ! — 

the  defendant.     If  the  averment  in  the  plea,  that  the  re-  ^"j^y"- 
lease  was  fraudulently  and  coUusively  concealed  from    ut  Canal 

Ck)MPAlfT 

the  defendant,  was  material  and  necessary,  it  was,  of         t. 
course,  competent  for  the  plaintiff  to  traverse  it.     The    HjtMDEiewr. 
second  plea  is  without  that  averment  and  is,  we  think, 
clearly  bad. 

Under  the  statutory  provisions  contained  in  the  charter 
of  the  plaintiff  in  error,  and  in  the  general  law  relative 
to  awards,  the  award  of  the  arbitrators  in  this  case  stood 
in  the  nature  of  a  judgment  of  a  justice  of  the  peace, 
and  was  conclusive  if  not  appealed  from.  See  case  be- 
tween the  same  parties  in  8  Blackf.  538;  Parker  and 
Helm  v.  Henderson,  Ind.  R.  28  (2);  R.  S.  1843,  c.  44,  p. 
786.  The  second  plea  is  in  effect,  that  since  the  award 
was  made  the  defendant  has  discovered  evidence  which 
might  have  produced  a  different  result  if  it  had  been  be- 
fore the  arbitrators,  but  of  the  existence  of  which  the  de- 
fendant was  ignorant  until  after  the  time  within  which  an 
appeal  could  be  taken  had  elapsed.  The  discovery  of 
evidence  which  was  unknown  to  a  party  at  the  time  of  a 
former  trial,  may  afford  grounds  for  a  motion,  or  a  bill  in 
chancery  to  obtain  a  new  trial,  but  it  certainly  cannot  be 
made  the  basis  of  a  good  plea  in  a  collateral  suit. 

The  first  plea  differs  from  the  second  only  in  the  aver- 
ment that  the  facts,  the  discovery  of  which  are  so  pleaded, 
were  fraudulently  concealed  from  the  defendant  by  the 
plaintiff  at  the  time  the  case  was  before  the  arbitrators. 
It  is  unnecessary  now  to  decide  whether  this  averment 
adds  anything  to  the  sufficiency  of  the  plea,  though  we 
are  of  opinion  that  it  does  not.  It  has  been  heretofore 
decided  by  this  Court,  that,  in  ali  action  on  a  judgment, 
a  plea  that  the  judgment  was  obtained  by  fraud  is  insuf- 
ficient— HxUton  V.  Denton,  November  term,  1850(3) — and 
also,  that,  in  an  action  on  an  award,  the  award  cannot 
be  impeached  for  misconduct  of  the  arbitrators.  The 
proper  remedy  in  either  case  is  by  bill  in  chancery  to 
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have  the  judgment  or  award  set  aside.  Hough  v.  Beard, 
8  Blackf.  l^.—EllioU  v.  Adams,  id.  103. 

The  next  error  assigned  is  the  refusal  of  the  Court  to 
sustain  the  defendant's  objection  to  the  admission  of  the 
award  in  evidence.  The  ground  of  objection  is,  that  it 
was  signed  by  two  of  the  arbitrators  only.  We  think 
Ihis  objection  is  answered  by  reference  to  the  statute, 
which  authorizes  awards  to  be  signed  by  a  majority  of 
the  arbitrators.  (4.) 

The  only  other  question  raised  by  the  plaintiiT  in  error 
is  in  reference  to  the  rejection  of  the  parol  evidence  of- 
fered as  a  defense  on  the  trial  of  the  issue  submitted. 
We  think,  for  reasons  already  given,  that  evidence  was 
rightly  excluded. 

Per  Curiam. — The  judgment  b  affirmed  with  1  percent. 
damages  and  costs. 

/.  BarideUy  for  the  plaintiffs. 

7.  D.  HauJand,  for  the  defendant. 

(1)  Local  Laws  of  1842,  p.  37.  (2)  1  Carter's  Ind.  R.  62.  (3)  2  Car- 
ter's Ind.  R.  644.    (4)  R.  S.  1843,  p.  788,  s.  9. 


The  Northbrm  Indiaha  Railroad  Company  and  Others  v. 
Thb  Miobioan  Central  Railroad  Compan7  and  Others. 


Monday, 
Novemier  24. 


THE  motion  to  which  the  following  remarks  of  judge 
Smith  are  applicable,  was  decided  at  the  last  term  of  the 
Court,  and  the  opinion  of  the  Court  may  be  found  in  2 
Carter's  Ind.  R.  670.  Judge  Smith,  who  granted  the  order 
extending  the  operation  of  the  appeal,  to  discharge  which 
order  was  the  object  of  said  motion,  proceeded,  on  the 
first  day  of  the  present  term,  to  read  the  following  re- 
marks: 
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Smith,  J. — ^Motion  to  set  aside  an  order  extending:  the   ^ov.  Tenn 

Ififil 
operation  of  an  appeal^  taken  from  the  decision  of  the 

president  judge  of  the  LapcrU  Circuit  Court  granting  an  ^i^^^* 

injunction.  Railboad 

Having,  at  the  time  this  motion  was  argued,  announced  y. 

an  intention  to  give,  at  a  convenient  opportunity,  my  "^^q^^ 

views  in  writing  upon  the  questions  raised  by  it,  I  will  Railboad 

now  proceed  to  do  so.  »Airr. 

On  the  28th  of  August  last,  the  appellees,  having  pre- 
viously filed  a  bill  of  complaint  in  the  Laporte  Circuit 
Court,  applied  to  the  president  judge  thereof,  in  vacation, 
for  an  ii\junction  to  restrain  the  appellants  from  construct- 
ing a  railroad  over  certain  land  and  across  the  railroad 
of  the  appellees,  and  from  building  or  using  a  railroad 
from  Michigan  City  to  the  west  line  of  the  state,  running 
parallel  with  the  railroad  of  the  appellees.  The  case  is 
now  in  this  Court  on  an  appeal  irom  the  order  of  the  pre- 
sident judge  granting  such  an  injunction. 

The  70th  section  of  c.  37,  R.  S.,  p.  636,  authorizes  an 
appeal  to  be  taken  from  any  interlocutory  order  or  decree 
of  a  Circuit  or  Probate  Court  granting  or  -dissolving  an 
iirjunction;  but  the  72d  section  provides  that  such  an  ap- 
peal '^  shall  not  stay  the  proceedings  in  the  Court  below 
upon  such  order  or  decree,"  for  a  longer  time  than  thirty 
days,  ''  unless  the  Supreme  Court  in  term,  or  some  judge 
thereof  in  vacation,  shall  make  an  order  to  the  effect  that 
such  order  or  decree  be  stayed." 

Two  subsequent  acts,  one  passed  in  1845,  and  another 
in  1849,  give  authority  to  any  judge  of  the  Supreme 
Court  to  order  a  supersedeas  either  in  term  time  or  in  va- 
cation. 

On  the  22d  of  September ^  an  order,  such  as  is  contem- 
plated by  the  72d  section  of  the  statute  above  quoted 
from,  was  made  by  me  upon  the  application  of  the  ap- 
pellants. The  members  of  the  Court  had,  at  that  time, 
separated.  I  was  at  a  distance  from  my  colleagues,  and 
having  no  opportunily  to  consult  with  them,  the  order 
was  made  without  any  participation  on  their  part. 

On  the  23d  of  October^  the  judges  of  this  Court  met,  at 
Vol.  III.— 2 
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Not.  Tena,    the  request  of  the  counsel  for  the  appellees,  to  hear  a 
! —  motion  to  have  the  order  so  made  set  aside.     The  motion 


iKWi^   was  based  upon  the  following  propositions : 


^^"•BOAi^         1st.  That  this  Court  was  still  in  session,  the  term  which 
T.  commenced. in  May  last  not  having  been  ended  by  a  final 

oAif'oiarnilx,  «\journment;  and,  therefore,  a  single  judge  had  no  au- 
Railboao     thority  to  make  the  order  in  question. 

2d.  That  a  rule  of  this  Court  required  the  record  to  be 
filed  in  the  clerk's  office  before  the  order  was  made,  which 
was  not  done. 

3d.  That  the  appeal  was  void,  and  this  Court  had  no 
jurisdiction  of  the  cause. 

Counsel  representing  the  appellants  were  present  when 
this  motion  was  ofiered  to  be  made,  but  they  refused  to 
enter,  an  appearance  or  to  consent  to  its  being  heard. 
On  the  contrary,  they,  as  Iriends  of  the  Court,  insisted 
that  the  appellants  could  not  be  required  to  appear  and 
show  cause  against  such  a  motion  at  that  period  of  the 
term.  Consequently,  a  question  was  raised  as  to  whether 
the  motion  of  the  appellees  could  then  be  entertained. 

There  are  two  terms  of  the  Supreme  Court  in  each 
year.  Each  term  is  to  consist  of  thirty  days,  unless  the 
business  shall  be  sooner  disposed  of,  and  may  be  en- 
larged beyond  that  time  if  the  Court  shall  deem  it  expe- 
dient and  necessary. 

The  practice  of  the  Court  is  to  meet  at  the  court  room 
at  the  commencement  of  each  term,  and  continue  its  sit- 
tings there  from  day  to  day,  so  long  as  the  parties  or  their 
counsel  have  any  business  to  bring  before  it.  During 
these  sittings,  the  docket  is  called  for  the  purpose  of  en- 
abling either  party  to  require  the  appearance  of  his  ad- 
versary, and  to  take  such  steps  as  may  be  deemed  requi- 
site or  necessary  in  the  absence  of  his  opponent,  if  the 
latter  fails  to  appear.  Usually,  it  is  not  found  necessary 
to  continue  the  sittings  of  the  Court,  for  these. purposes, 
more  than  two  or  three  weeks,  and  the  ordinary  routine 
of  business  in  Court  being  then  terminated,  the  suitors 
and  members  of  the  bar  in  attendance  from  different  parts 
of  the  state  disperse  and  return  to  their  homes. 
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The  judges,  however,  continae  to  meet  at  their  cham-    ^^^'  Term, 

18*il 

bers  to  examine  the  cases  submitted,  and  to  consult  upon 


their  decisions ;  and  it  has  been  found  convenient  to  en-  ^iTikw™! 
large  the  terms  or  continue  the  Court  in  session  for  the     Railboai) 

OoiiPAirr 

purposes  of  receiving  petitions  for  rehearing,  rendering  ▼. 

judgments  on  submitted  cases,  entering  orders  by  the  con-  ^j?cSmAi. 
Bent  of  the  parties,  and  hearing  and  determining  such  Raimoa© 
matters  as  could  properly  be  presented  ex  parte.  It  has, 
indeed,  grown  to  be  the  practice  to  keep  the  Court  con- 
stantly open  for  these  purposes,  and  for  many  years  the 
final  order  of  adjournment  at  each  term  has  been  made 
on  the  Saturday  preceding  the  Monday  on  which  the  next 
term  commenced.  But  it  has  always  been  understood 
that,  after  the  Court  had  ceased  to  meet  at  the  court  room 
from  day  to  day,  no  parties  could  be  compelled  to  appear 
during  the  remainder  of  the  t^m,  and  no  business  could 
be  transacted  without  the  consent  of  all  the  parties  enti- 
tled to  be  heard.  There  is  no  rule  of  Court  to  that  effect, 
but  this  understanding  has  been  constantly  acted  upon 
both  by  the  Court  and  bar,  and  a  different  course  could 
not  now  be  adopted  with  propriety. 

The  counsel  of  the  appellees  were,  therefore,  informed 
that,  as  the  Court  could  not,  consistently  with  the  uniform 
practice,  at  that  period  of  the  term,  require  the  appear- 
ance of  the  adverse  party,  a  motion  upon  which  such 
party  would  be  entitled  to  be  heard  could  not  then  be  en- 
tertained; and  that,  so  far  as  this  motion  was  founded  on 
an  alleged  want  of  jurisdiction  in  this  Court,  it  was,  in 
the  opinion  of  the  judges,  of  that  character.  The  mo- 
tion being  then  argued  as  one  of  an  ex  parte  nature,  it 
was,  after  giving  the  subject  a  careful  consideration,  over- 
ruled. 

It  is  provided  in  the  same  chapter  of  the  Revised  Sta- 
tutes before  quoted  (s.  86,  p.  632,)  that  no  writ  of  error 
shall  "  stay  or  supersede"  execution  on  the  judgment  of 
the  inferior  Court,  unless  the  Supreme  Court  in  term,  or 
a  judge  thereof  in  vacation,  after  inspecting  the  error* 
assigned  on  the  record,  shall  make  an  order  to  that  effect; 
which  order  phall  be  indorsed  by  the  clerk  of  the  Supreme 


12  CASES  IN  THE  SUPREME  COURT 

Vkkw.  Term,    Court  on  the  writ  of  error.    In  our  practice,  a  writ  of  er- 


1851. 


TbsNobth- 


ror  is  seldom  or  never  issued,  the  statute  making^  it  suffi- 
hiDi™!  ^^^^  ^^^  ^^  plaintiff  in  error  to  file  in  this  Court  a  trans- 
Raileoao  cript  of  the  proceedings  in  the  inferior  Court,  with  an  as- 
Y,  signment  thereon  of  the  errors  upon  which  he  intends  to 
'^jMolamA  ^^^y*  ^*  therefore  becomes  necessary  that  the  inferior 
Razlboad  Court  should  be  informed  of  the  order  of  the  Supreme 
Court,  or  of  one  of  the  judges,  that  the  proceedings  on 
error  shall  *'  stay  or  supersede"  execution,  by  some  other 
mode  than  by  indorsement  on  the  writ  of  error,  and  this 
is  usually  done  by  the  clerk  of  the  Supreme  Court  send- 
ing down  what  is  called  a  writ  of  supersedeas.  This  is  a 
conditional  writ,  and  becomes  operative  upon  the  filing, 
by  the  plaintiff  in  error,  of  a  bond  similar  to  that  required 
in  cases  of  appeal. 

The  statute  also  provides  (s.  40)  that  upon  the  grant- 
ing of  an  appeal,  the  appeal-bond  **  shall  operate  to  stay 
and  supersede  execution,  and  all  other  proceedings  on  the 
judgment  or  determination  appealed  from,  in  the  Court 
below,  from  the  time  of  taking  such  appeal,  in  like  man- 
ner and  for  the  same  length  of  time  as  is  provided  in 
cases  of  writs  of  error."  Here  then  is  no  necessity  for 
a  writ  of  supersedeas  to  issue  from  the  Supreme  Court, 
the  appeal-bond  being  filed  in  the  Court  from  which  the 
appeal  was  taken,  and  being  made  to  operate  of  itself  as 
a  supersedeas. 

That  the  statute  gives  precisely  the  same  effect  to  the 
bond  in  cases  of  appeal,  as  to  the  supersedeas  granted  in 
cases  of  writs  of  error,  is  still  more  apparent  from  the 
41st  section,  which  commences  with  these  words : 

**  The  filing  and  approval  of  the  appeal-bond,  or  bond 
to  stay  and  supersede  execution  in  case  of  a  writ  of  error, 
shall  operate  to  stay  and  supersede  execution  until  the 
final  determination  of  such  writ  of  error  or  appeal,"  &c. 

In  truth,  the  prosecution  of  a  writ  of  error  is  only  ano- 
ther mode  of  taking  an  appeal.  An  appeal,  technically 
so  called,  must  be  taken  at  the  term  at  which  the  judg- 
ment of  the  inferior  Court  is  rendered ;  but,  by  means  of 
the  writ  of  error,  an  appeal  from  such  a  judgment  may 
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be  taken  at  any  time  within  five  years.    The  legislature   i^o^-  Term, 

has,  however,  thought  proper  to  place  this  dieck  upon ' — 

the  removal  of  causes  to  a  higher  Court  when  the  dissat-    xbxIkdiaxa 
isfied  party  has  not,  immediately  on  the  decision  against     Rahjroad 
him,  manifested  his  determination  to  do  so  by  an  appeal,  t. 

that  he  shall  not  afterwards  have  the  execution  of  the  ^J^qJIS^ 
judgment  delayed,  while  he  is  making  his  application  to  RAnaoA© 
the  superior  Court  for  its  reversal,  without  first  submitting 
die  errors  he  complains  of  to  that  Court,  or  one  of  the 
judges,  and  procuring  an  order  to  that  effect.  In  other 
respects  there  is  no  material  difierence  in  their  operation 
and  effects  between  an  appeal  and  a  writ  of  error. 

What  has  been  thus  far  said  of  appeals  has  been  in 
reference  to  appeals  from  final  judgments.  When  an 
appeal  is  taken  from  an  interlocutory  judgment,  the  sta* 
tute  interposes  a  check  similar  to  that  just  noticed.  The 
appeal  operates  as  a  supersedes  exactly  as  in  other  cases 
of  appeal  from  final  judgments,  but  it  continues  so  to 
operate  only  thirty  days,  unless  an  order  is  made  by  the 
Supreme  Court  or  one  of  the  judges  similar  to  that  re- 
quired in  cases  of  writs  of  error. 

We  were,  therefore,  of  opinion  that  an  order  to  extend 
the  operation  of  an  appeal  from  an  interlocutory  judg- 
ment, such  as  was  made  in  the  present  case,  is  in  its  na* 
tore  precisely  similar  to  an  order  granting  a  supersedeas; 
that  it  is  in  fact  a  supersedeas  within  the  meaning  and 
intent  of  the  statute;  and  as,  by  the  acts  passed  in  1845 
and  1849,  the  power  to  grant  a  supersedeas  is  given  to  a 
single  judge  in  term  time  as  well  as  in  vacation,  it  was 
unnecessary  to  examine  whether,  at  the  time  the  order  in 
question  was  made,  tiiere  was  or  was  not,  practically, 
such  a  vacation  of  the  Court  as  would  have  authorized 
a  single  judge  to  make  the  order  under  the  provisions 
of  the  72d  section  of  the  87th  chapter  of  the  Revised 
Statutes. 

The  rule  of  Court  referred  to  by  the  appellee,  is  one 
made  to  facilitate  business  while  the  Court  is  holding  its 
sessions  at  the  Court  room,  and  has  no  bearing  upon  the 
present  case. 
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KoT.  Term,       The  third  and  last  argument  urged  by  the  counsel  for 

'. —  the  appellees  in  support  of  their  motion  was,  that  the 

Mw  IkdSa  «t«^tute  does  not  authorize  an  appeal  to  be  taken  from  the 
^^*n*o^     judgment  of  a  judge,  rendered  in  vacation,  until  the  next 
T.  term  of  the  Circuit  Court,  and  this  appeal,  having  been 

^i!kCi»tSal  ^^®^  immediately  upon  the  rendition  of  the  judgment,  is 
Railroad  void;  wherefore  the  order  granting  a  supersedeas  is  also 
void,  this  Court  having  no  jurisdiction  of  the  case.  It 
was  contended  that  it  is  the  duty  of  the  Court  or  judge, 
when  examining  a  record  presented  to  obtain  a  superse- 
deas, to  see  that  the  case  is  one  that  comes  within  the 
jurisdiction  of  the  Supreme  Court,  and  if  it  does  not,  a 
supersedeas  ought  not  to  be  granted. 

My  understanding  of  the  object  of  the  statute  in  requir- 
ing an  application  for  a  supersedeas  to  be  made  in  such 
eases,  is,  that  the  Court  or  judge  may  be  satisfied  before 
the  further  proceedings  in  the  Court  below  shall  be  de- 
layed, that  the  errors  assigned  are  not  frivolous,  but  pre- 
sent some  question  that  may  be  worthy  of  investigation. 
A  supersedeas  is  never  denied  unless  it  appears,  plainly 
and  palpably,  that  the  questions  raised  are  immaterial, 
or  that  they  have  been  heretofore  finally  settled,  or  that 
the  cause  has  been  brought  up  merely  for  delay.  When 
the  application  is  made  to  a  single  judge,  it  is  not  the 
UBual  practice  to  consult  with  the  other  judges  upon  the 
propriety  of  granting  it,  unless  the  alleged  errors  appear 
so  palpably  untenable  that  the  judge  to  whom  the  appli- 
cation is  made,  thinks,  at  first  sight,  that  a  supersedeas 
ought  to  be  refused.  In  that  case,  the  other  judges  are 
usually  consulted,  lest  by  the  hasty  decision  of  one  mem- 
ber of  the  Court,  the  plaintiff  in  error  might  be  improperly 
deprived  of  his  rights.  If  the  supersedeas  is  granted,  the 
interests  of  the  opposite  party  are  protected  by  the  bond 
required  to  be  filed,  and  his  judgment,  if  it  be  a  correct 
one,  is  only  temporarily  delayed ;  but  by  the  refusal  to 
grant  a  supersedeas,  the  plaintiff  in  error,  if  the  judgment 
should  be  in  fact  erroneous,  may  be  deprived  of  the  reme- 
dy which  the  law  contemplates  he  should  have,  and  for 
the   want  of  which   he   might  be   irreparably   injured. 
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Hence  it  is  deqpxed  necessary  to  be  more  careful  and  can*   ^ot.  Term, 
tious  in  the  refusal  than  in  the  granting  of  a  supersedeat.  ' 


It  not  unfrequently  happens  that,  in  addition  to  the  ^^^^^^^ 
questions  raised   upon  the   proceedings  of  the  inferior     Railboao 
Court,  there  are  others  relative  to  the  jurisdiction  of  this  y. 

Court,  and  these  are  often  of  a  most  difficult  and  delicate  Th«  Mioai- 
character.  I  think  that  these  questions  of  jurisdiction  RAiuu>iu> 
should  be  viewed  like  any  others,  and  if  there  is  a  clear 
and  palpable  want  of  jurisdiction,  we  should  be  authorized 
to  refuse  a  supersedeas,  but  if  there  should  be  any  doubt 
on  that  subject  the  consideration  of  it  must  necessarily 
be  deferred  until  the  parties  can  be  heard  and  deliberate 
decision  be  made  by  the  Court.  It  could  not  have  been 
the  intention  of  the  legislature  that  decisions  of  such 
difficulty  and  importance  as  these  would  often  be,  should 
be  made  in  an  off-hand  manner  by  a  single  judge. 

There  has  been  no  instance,  within  my  knowledge,  of 
an  order  granting  a  supersedeas  having  been  set  aside 
upon  the  ground  of  a  want  of  jurisdiction  of  the  cause. 
Motions  to  dismiss  an  appeal  or  writ  of  error  for  want  of 
jurisdiction,  have  been  common.  The  want  of  jurisdic- 
tion may  be  urged  either  upon  such  a  motion  or  upon  the 
final  hearing  of  the  cause,  btit,  according  to  our  practice, 
the  question,  in  either  case,  must  be  submitted  when  the 
parties  are  regularly  in  Court,  or  by  consent;  it  being 
one  upon  which  both  parties  are  considered  entitled  to  be 
heard. 

In  the  present  case  it  is  not  denied  that  the  questions 
involved  in  the  controversy  between  the  parties  are  im- 
portant. That  relating  to  the  jurisdiction  of  this  Court, 
is  also  one  of  considerable  importance,  ia  various  points 
of  view,  and,  to  my  apprehension,  it  is  not  so  clear  that 
no  valid  appeal  was  taken,  that  I  should  consider  myself 
at  liberty  to  refuse  a  supersedeas  on  that  ground.  The 
granting  of  a  supersedeas  is  not,  however,  in  any  case,  to  be 
considered  as  an  intimation  of  an  opinion  upon  the  ques- 
tions presented  by  the  record.  If  it  intimates  anything  it 
is  only  that  they  arc  of  sufficient  importance  to  merit  a 
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KoT.  Term,  hearing  of  the  parties  and  the  consideratiyi  of  the  Court, 
and  nothing  more  is  now  intended  to  be  said  or  intimated, 
as  to  any  of  tiie  questions  presented  by  this  ease. 


FkUlTT 
T. 


Pbuitt  v.  Miller. 

8     16l 
iiLJi?)  A  nward  wu  offered,  by  FrmMin  county,  for  the  appreheindoii  and  de- 

liyexy  to  the  sheriff  of  said  county,  of  one  E.,  who  was  charged  with  the 
crime  of  murder.  One  Jftf  .  thereupon  went  to  Nno  Orleans  in  pursuit  of 
E.,  and  arrested  him  and  brought  him  back  to  the  vicinity  of  said  county. 
Here,  by  the  negligence  of  M.,  E.  escaped.  On  the  morning  afterwards, 
M.,  with  others  in  his  employ,  watched  a  house  where  E.  was  supposed 
to  be  secreted,  but  did  not  find  him.  On  the  next  momin|^,  M.  called  on 
one  P.,  related  to  him  the  circumstances  of  his  journey,  his  expenses,  the 
arrest  of  £.  and  his  escape,  and  requested  the  aid  of  P.  to  re-take  B,,  and 
promised  P.  to  compensate  him  if  he.  P.,  should  arrest  him.  P.  agreed 
to  watch  at  said  house  for  £.,  take  him  if  he  should  come  there,  and 
give  M,  notice  of  the  arrest.  P.  said  If.  ought  to  have  the  reward. 
Meanwhile,  M,  continued  his  search  for  E.  in  the  yicinity.  P.  arrested 
E.  at  said  house,  on  the  day  after  the  conyersation  with  M.,  concealed 
from  Jf  .  the  fact,  delirered  E.  to  the  sheriff  of  said  eounty,  and  obtained 
the  reward.  In  astun^tU  by  M,  against  P.  to  recover  the  reward,  kdd, 
that  P.  was  merely  the  servant  of  M.  to  make  the  arrest,  and  that  the 
latter  was  entitled  to  the  reward.  Held,  also,  that  no  demand  of  the 
reward  firom  P.  was  necessary  before  suit. 

No  plea  of  set-off,  or  notice  of  set-off,  was  filed  in  this  cause.  Held,  that 
it  would  not  have  been  competent,  therefore,  for  the  jury  to  have  allowed 
P.  compensation  for  making  the  arrest. 

An  opinion  expressed  by  a  witness,  inconsistent  with  facts  testified  to  by 
him,  cannot  be  given  in  evidence  to  impeach  his  testimony. 

A  party  em|doyed  merely  t&aid  in  making  an  arrest,  has  no  implied  au- 
Uiority  to  engage  others,  at  his  employer's  expense,  to  assist. 

A  conviction  of  petit  larceny  does  not  render  a  person  incompetent  as  a 
witness. 

Mondaw,  APPEAL  from  the  Franklin  Circuit  Court. 


Novemler  Sti, 


PsEKiNS,  J. — Assumpsit  by  Russell  Miller  against  WU- 
liam  PruiU  on  a  count  for  money  had  and  received,  &c. 
Plea,  non  assumpsit.  Jury  trial ;  verdict  and  judgment 
for  the  plaintiff,  and  new  trial  refused. 
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The  facta  oL  the  case  are  snbstantiaUy  thete :  A  re-  ^<^-  Term, 
ward  of  200  dollars  was  offered,  in  December^  1850,  by  — ]^^ — 
the  cotmly  of  FVaTMinj  in  this  state,  for  the  apprehension  ^^^ 
and  delivery  to  the  sheriff  of  said  county  of  Joseph  Enu-  Miua. 
loeOery  who  was  charged  with  the  murder  of  Chaunceg 
Jenks.  Russell  MiUer  thereupon  went  to  New  Orleans  in 
pursuit  of  EmstoeOer,  succeeded  in  arresting  and  bringing 
him  on  the  way  to  FVan/din  county,  as  far  as  Harrison^  a 
town  near  the  eastern  boundary  of  said  county,  and  be- 
tween it  and  Cvncmnatiy  at  which  place,  on  ThMrsdag 
night,  EmswelleTf  through  the  carelessness  of  Miller ^  made 
his  escape.  Friday  morning  Miller  came  on  to  Franklin 
county,  seeking  aid  to  re-arrest  him.  Emsioeller^s  wife 
lived  with  Mrs.  JStutde,  on  the  farm  of  the  defendant,  Pruitt. 
MiOer^  with  others  whom  he  had  procured  to  aid  him, 
watched  Mrs.  Stutd^s  house  Friday  night.  Emsweller  did 
not  appear.  On  Saturday  morning  Miller  called  on  PruUty 
related  to  him  the  circumstances  of  his  journey  to  and 
from  New  OrleanSy  his  heavy  expenses,  his  arrest  of  Ems- 
wdlery  the  escape,  &c.,  and  solicited  his  aid  in  re*taking 
him.  He  told  PruiU  if  he  would  arrest  Emsweller  and  let 
him.  Miller,  know,  he  would  pay  him  well  for  it,  and  fur- 
nished  him  a  pistol  for  safety.  PruiU  agreed  to  watch 
for  Emsweller  at  Stuttle's,  take  him  if  he  should  come 
there,  and  let  Miller  know.  He  said  Miller  ought  to  have 
the  reward.  In  the  meantime,  MiUer  continued  his  sei^ch 
in  the  vicinity.  Emstvdler  came  to  StuUU^s  Saiurday 
night,  and,  on  Sunday  morning,  Pruitt  arrested  him  there, 
but  instead  of  informing  MiUer  of  the  fact,  he  delivered 
Emswdler  to  the  sheriff  and  claimed  and  received  the  re- 
ward of  200  dollars.  This  is  a  suit  by  Miller  to  recover 
that  money  from  PruUt, 

It  is  contended,  in  behalf  of  PruiU,  that  he  arrested 
Emstodkr  on  his  own  account,  and  delivered  him  to  the 
sheriff,  and  thus  became  entitled  to  the  reward  offered,  as 
his  own  property.  But  we  think  it  plain  enough  that 
PruiU  made  the  arrest  at  the  request  and  as  the  servant 
of  Miller,  and  is  entitled,  not  to  the  reward,  but  to  a  rea- 
sonable compensation  for  that  service.    Miller  had  ar- 
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Hot.  Team,   rested  EmsweBer  and  brought  him  far  on  .the  way  to  the 

1 —  place  where  he  was  to  be  delivered  up ;  had  somewhat 

^^"  carelessly  perhaps,  but  not  intentionally,  suffered  him  to 
Miu^n.  escape,  and  was  following  him  in  eager  pursuit ;  gave 
PruUt^  who  was  not  attempting,  and,  so  far  as  appears, 
was  not  intending  to  attempt,  the  arrest  on  his  own  ac- 
count, information  how  and  where  EmsweUer  had  escaped 
and  where  he  would  be  likely  to  be  found;  and  obtained 
his  promise  that  he  would  make  the  arrest  at  the  place 
named,  not  elsewhere,  on  a  promise  of  being  paid  for 
so  doing.  Had  PruiUy  when  applied  to  by  Miller j  de- 
clined to  act  in  his  behalf,  Miller  might,  and  probably 
would,  have  watched  at  Stuttle's  and  arrested  Emswdler 
hioiself.  But,  relying  on  Pruitfs  promise,  he  trusted  that 
point  to  him,  and  it  would  certainly  be  against  all  equity, 
under  the  circumstances,  now  to  suffer  PruiU  to  repudi- 
ate his  promise  and  claim  the  arrest  as  made  on  lus  own 
account. 

In  the  second  place,  it  is  claimed  that  if  PruiU  was  tlie 
servant  or  agent  of  MSler  in  making  the  arrest,  then,  be- 
fore this  suit  could  be  instituted,  it  was  necessary  that 
there  should  be  a  demand  by  Miller  on  PruUt  for  an  ac- 
counting and  an  allowance,  or  an  offer  of  an  allowance, 
to  him,  out  of  the  200  dollars  he  had  received,  for  his 
trouble,  expenses,  &c. 

It  is  in  general  true  that  where  an  agent  receives  money 
belonging  to  his  principal  in  the  course  of  his  agency,  he 
is  entitled  to  an  accounting  before  he  can  be  sued  for  the 
money,  and  may  retain  his  expenses,  &c.  English  v. 
Devarroy  5  Blackf.  588. — Sec.  Story  on  Agency,  s.  350. 
But  in  this  case,  we  think  Prvitt  did  not  receive  this  re- 
ward in  the  course  of  his  agency  for  Miller,  but  rather  as 
a  wrong-doer.  He  was  not  employed  to  take  EmswelUr 
to  Brookville  and  receive  this  money  on  his  surrender  to 
the  sheriff;  but  only  to  arrest  and  detain  him  for  Miller. 
If  a  man  is  employed  simply  to  find  a  horse  that  is  lost 
and  bring  him  to  the  owner,  and  he  find  the  horse,  but 
instead  of  returning  him  to  the  owner,  take  him  to  the 
person  to  whom  the  owner  may  have  sold  him,. and  receive 
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the  price,  it  would  hardly  be  contended  that  he  received   ^ot.  Tenn, 

that  money  in  the  course  of  his  agency  for  the  owner. ! — 

It  would  be  otherwise,  were  he  furnished  with  the  horse  ^^ 
to  sell.  And  as  to  the  compensation  to  which  PruiU  may 
be  entitled  for  arresting  Emswdkr,  it  could  not  have  been 
allowed  by  the  jury  in  this  case,  had  any  amount  been 
proved,  which  there  was  not,  because  there  was  no  plea 
or  notice  of  set-off  filed. 

We  may  remark  here  that  a  demand  of  the  200  dollars 
was  made  before  suit  brought.  A  bill  of  exceptions 
states  that  James  Hawthomj  a  witness  for  the  plaintiff, 
testified  tiiat  he  went  with  MUier  to  the  house  of  PruiUy 
in  January^t  then  last,  after  they  had  been  hunting  Bkna- 
toeUery  and  that  Miller  wished  PruiU  to  aid  him  in  arrest- 
ing said  EmsweUer;  that  the  witness  was  then  proceeding 
to  state  to  the  jury  what  MiUer  said  to  Pruitt  at  the  time, 
relative  to  the  arrest  of  EmsweUer  in  New  Orleans^  his 
subsequent  escape,  &c.,  whereupon  the  defendant,  Prwtiy 
objected  to  the  witness  making  such  statement,  but  the 
Court  overruled  the  objection. 

^That  conversation  was  a  part  of  the  res  gestca  itnd  pro- 
perly given  in  evidence. 

The  witness  then  detailed  the  conversation,  and  "  pro- 
ceeded further  to  say  that  Pruitt  consented  to  arrest 
EmsweUer  if  he  could,  and  then  to  let  Miller  know  of  the 
arrest ;  that  he  said  he  would  do  right  about  the  reward, 
that  MiUer  ought  to  have  it,  &c. ;  whereupon  the  defend- 
ant, for  the  purpose  of  impeaching  the  witness,  proposed 
to  ask  him  if  he  had  not,  after  that  conversation,  on  the 
same  day  it  occurred,  told  one  Thomas  Guard  that  Ems- 
todler  was  at  large,  that  whoever  caught  him  would  be 
entided  to  the  reward,  and  that  MUler  was  no  more  enti- 
ced to  it  than  any  other  person;"  but  the  Court  refused 
to  permit  the  question  to  be  asked.  We  think  there  was 
no  error  in  this.  The  question  was  irrelevant.  The  wit- 
ness had  not  testified  to  anything  in  regard  to  his  own 
opinion.  He  had  stated  that  a  certain  conversation  took 
place  between  Miller  and  Pruitt.  Now,  the  question  pro- 
posed to  be  asked  was,  not  whether  he  had  told  some 
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IToT.Tenn,   penon  that  no  such  conversation  did  take  place,  but 
whether,  admitting  the  conversation  to  have  taken  place. 


^^  ke  had  not,  in  fact,  given  his  opinion  as  to  the  legal  ques- 
Miixn.  tion  involved  in  the  case.  This  was  a  matter  wholly 
unimportant. 

The  bill  of  exceptions  farther  states  that  the  defendant 
offered  to  prove,  by  a  competent  witness,  that  he,  Pruitiy 
after  MSUer  had  applied  to  him  to  arrest  Emswdlevj  agreed 
with.  Mrs.  Emnoeller  to  give  h^  100  dollars  and  to  Ems- 
wdkr  himself,  50  dollars  of  the  reward,  if  she  would  let 
him  know  when  EmsweOer  came  home ;  but  the  Conrt 
wonld  not  permit  the  prooi  to  be  made. 

This  ruling  coold  have  done  no  harm*  Prttitt  had  no 
authority  to  bind  MiBer  by  such  a  contract,  even  if  he 
could  bind  himself,  which  we  do  not  decide ;  but  if  he  had 
had  sudi  authority,  it  was  not  pretended  that  Prvitt  had 
paid  the  money,  and  hence  it  should  not  have  been  de- 
ducted in  this  suit.  If  MHler  was  bound  by  PruWs  bar- 
gain to  pay  the  money,  the  EmstoeUers  might,  and  perhaps 
would,  look  directly  to  him  for  it. 

EmsweOer  himself  was  made  a  witness  by  the  defend- 
ant. The  plaintiff  objected  to  him  as  incompetent,  be- 
cause, in  1848,  he  had  been  convicted  of  petit  larceny. 
This,  howev^,  is  not  a  crime  that  renders  a  person,  in 
law,  infamous,  and  hence,  does  not  render  him  incompe- 
tent as  a  witness.    R.  S.  p.  099,  s.  79,  and  p.  719,  s.  261. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  2  per 
cent,  damages  and  costs. 

6r.  HoUand,  for  the  appellant. 

J,  D.  Howland,  for  the  appellee. 
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BixsH  V*  Thb  Peeu  Bridge  Company. 


Not.  Term, 
1851. 

BcsB 

The  right  to  estftblish  public  ferries  resides  in  the  legislature;  and  the  ez-    p       ^ 
tent  of  the  feny-right  conferred  depends  npon  the  terms  of  the  legisla-      Company. 
tiT€  grant. 

A  simple  grmt  of  a  right  to  establish  a  public  feny  will  not  be  construed 
to  be  exclusiye,  but  subject  to  such  future  grants  as  the  public  conve- 
nience may  require. 

The  R.  S.,  1838,  do  not  confer  upon  the  first  grantee  of  a  feny-pririlege, 
the  ezdnBiTe  right  to  maintain  a. feny  at  the  point  where  the  same  may 
be  eatahliahed,  but  reserve  the  right  to  establish  bridges  or  other  ferries 
at  the  same  point,  when  the  public  convenience  shall  require  them. 

The  circumstance  that  the  boards  of  commissioners  of  the  several  counties 
have  authority,  by  law,  to  establish  ferries,  does  not  affect  the  right  of 
the  legislature  to  exercise  that  power. 

An  inegularity  in  the  proceeding  of  the  defendants  in  executing  the  writ 
of  ad  quod  clamntcm  authorised  by  their  charter  could  only  be  taken  ad- 
vantage of  by  the  owners  of  the  soil  appropriated  by  the  defendants. 

APPEAL  from  the  Miami  Circuit  Court.  MotuUtw, 

Pebkdvs,  J. — ^Thie  was  a  bill  in  chancery  by  John  BuA  ^«««»^^- 
against  the  Peru  Bridge  Company j  praying  a  perpetual 
injunction  restraining  said  company  from  the  use  of  their 
bridge,  and  also  praying  an  account  of  receipts,  &c.  Bill 
dismissed  in  the  Court  below. 

The  facts  material  to  the  decision  of  the  cause  are  as 
follows:  In  1885,  Hood^  BritUnij  and  Williams y  jpoprie- 
tors  of  the  town  of  Peru,  Miami  county,  IndiaWf  estab- 
lished, under  a  license  from  the  county  commissioners,  a 
public  ferry  *'  across  the  Wabash  river  at  Broadway  street 
in"  said  town.  That  ferry  passed,  by  successive  sales 
and  purchases,  through  divem  hands,  and,  finally,  prior 
to  1842,  into  those  of  Bush,  the  plaintiff.  In  1842,  the 
legislature  incorporated  the  Peru  Bridge  Company,  by  a 
charter  containing  this  section : 

"Sec.  6.  The  said  corporation  may  erect  a  bridge 
across  the  Wabash  river,  at  the  southern  termination  of 
Broadvoay  street,  in  the  town  of  Peru,  in  the  county  of 
Miami;  and  the  said  corporation  shall  have,  and  may 
use,  the  writ  of  ad  quod  damnum,  and  all  the  benefits 
arising  firom  the  law  allowing  such  writ,  for  the  purpose 
of  having  condenmed  the  necessary  quantity  of  ground 
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Nov.  T«nii,    for  tlie  erection  of  the  abutmentB,  toll-house,  and  neces- 

saiy  causewaya."    The  bridge,  by  another  section,  was 

^^  to  be  not  less  than  25  feet  wide.  L.  L.  of  1842,  p.  46. 
PnuBsiDOB  Said  jBrooiu^o^  street,  being  100. feet  wide,  was  suffi- 
cient  to  accommodate  both  the  bridge  and  the  ferry,  at  its 
southern  termination,  and  the  particular  location  in  it  of 
the  one  or  the  other,  does  not  appear  to  have  been  desig- 
nated by  the  authorizing  power. 

The  erection  of  the  bridge  was  commenced  in  the  sum- 
mer of  1843,  and  completed  in  June^  1844.  Bushy  having 
9omewhat  changed  one,  perhaps  both,  of  his  landings,  to 
avoid  interference  with  the  bridge,  continued  his  ferry  in 
operation  till  the  27th  of  May^  1844,  at  which  time  he 
took  off  his  boat  and  removed  it  to  a  ferry  lower  do?ni 
the  river,  never  after  using  the  ferry  at  Peru, 

In  JwMy  1847,  he  filed  this  bill,  and  he  seeks  to  sustain 
it  upon  this  principle,  viz.,  that  the  grant  of  the  ferry- 
right  to  jETood,  BriXUmy  and  WiUiamSy  (which  right  is  now 
held  by  the  plaintiff  by  assignment,)  conveyed  the  exclu- 
sive privilege  of  transportation  across  the  Wabash  at  Pe- 
ru; that  the  Peru  bridge  is  a  disturbance  of  that  privi- 
lege, and,  hence,  a  nuisance  eul^ect  to  abatement. 

Waiving  the  question  whether  the  remedy,  if  one  ex- 
ists, should  be  sought  in  chancery  or  at  law,  we  will  first 
examine  whether  a  wrong  has  been  committed  that  can 
be  remedied  in  any  Court.  The  right  of  establishing  pub- 
lic ferries  is  in  the  legislature;  and  the  extent  of  ferry- 
right  held  by  any  individual  or  company,  under  the  legis- 
lature, depends  upon  the  terms  of  the  grant  made  to  the 
one  or  the  other.  Had  the  legislature  made  a  simple, 
unrestricted  grant  of  the  right  of  a  public  ferry  at  Peru, 
to  Hoodj  BrittoTiy  and  WilliamSy  that  right  would  not  have 
been  construed  to  be  exclusive,  but  to  have  been  conferred 
sulyect  to  such  ftirther  grants  to  other  persons  of  right  of 
transportation  across  the  Wabash  river  at  that  place,  as 
public  convenience  might  require.  This  point  is  fully  dis- 
cussed, and,  as  we  think,  rightiy  decided,  in  the  case  of 
Charles  Biver  Bridge  v.  7%e  Warren  Bridge^  11  Peters, 
420.— S.  C,  7  Kck.  344.  (1 .)     The  ferry  at  Peru  waa  estab- 
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lisked  nnder  the  following  statutory  provision,  approved   ^ov.  Term, 
Fehntary  10,  1881.     R.  S.  1888,  p.  302.  ^®^^- 


"  Be  it  enacted,"  &c.,  "  that  the  several  boards  doing        ^^ 
county  business  shall  be,  and  they  are  hereby,  empowered  Pnu  Bbzsos 
to  establish  public  ferries  across  those  rivers  or  creeks  ^^' 

bounding  or  within  their  respective  counties,  whenever 
they  shall  deem  it  necessary,  on  due  application  to  them 
made ;  but  no  such  ferry  shall  be  established,  unless  the 
person  making  such  application  be  the  proprietor  of  the 
land  on  that  side  of  such  river  or  creek  on  which  he 
wishes  to  have  such  ferry  established;  or  when  the  owner 
or  holder  of  any  land,  where  the  public  convenience  may 
require  that  a  ferry  should  be  kept,  shall  neglect  or  re- 
fuse to  have  a  public  ferry  established  within  a  reason- 
able time :  Pravidedy  That  no  ferry  shall  be  established 
within  one  mile  immediately  below  or  above  a  regularly 
established  ferry,  unless  they  shall  deem  it  important  for 
the  public  convenience,  or  where  the  situation  of  a  town 
or  village,  the  crossing  of  a  public  highway,  or  the  inter- 
vention of  some  creek  or  ravine  should  render  it  neces- 
sary." 

This  statute  expresses  the  grant  of  the  ferry-right  in 
question,  and  there  is  nothing  in  it  conferring  an  exclu- 
sive privilege;  but,  on  the  contrary,  it  contains  a  clear 
reservation  of  the  right  to  establish  additional  ferries, 
should  the  public  convenience  demand  them,  at  Peru. 
True,  the  county  commissioners  are  permitted  to  exerdse 
this  right;  but  the  state  is  not  thereby  precluded  from  ex- 
ercising it  directly,  instead  of  by  agents,  when  she  may 
see  fit.  It  was  competent  for  the  legislature  to  determine 
when  the  public  convenience  required  additional  facihties 
for  crossing  the  Wabash  river  at  the  point  in  question. 

Had,  then,  an  additional  ferry,  or  additional  ferries, 
been  established  there,  instead  of  a  bridge,  the  act,  or  acts, 
would  have  been  within  the  provisions  of  the  contract,  if 
contract  it  was,  with  Hoody  Brittofiy  and  WiUiamSy  at  the 
grant  of  the  ferry-right  to  them.  We  do  not  see  that  the 
establishment  of  a  bridge,  instead  of  a  ferry,  alters  the 
case.    Both  are  within  the  reason  and  spirit  of  the  reser- 
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NoY.  Tenn,    vation.    Both  are  but  different  means  for  the  accomplbh- 
^  .  ment  of  the  same  end,  the  accommodation  of  the  publi 


^^  the  right  of  providing  for  which  the  state  had  reserved  to 
Pnu  BuDOK  herself.  The  complaint  in  the  case,  indeed,  is  not  put 
upon  the  ground  that  a  bridge  has  been  authorized  in- 
stead of  a  ferry ;  but  upon  the  ground  that  no  way,  of  any 
kind,  for  crossing  the  Wabash  river  at  Peru^  in  competition 
with  the  ferry  of  BtLsh^  could  be  established.  This  ground, 
as  we  have  seen,  oannot  be  maintained.  Had,  in  fact, 
Ihe  grant  of  the  ferry-privilege  been  exclusive,  we  in* 
dine  to  the  opinion  that  it  should  still  have  been  held  to 
be  subject  to  the  right  of  the  state,  at  a  future  time,  when 
the  increasing  business  and  growing  wants  of  the  com* 
munity  might  require,  to  authorize  a  bridge  in  lieu  of  it. 
But  we  need  not  now  go  that  length. 

It  is  objected  that  the  proceedings  by  the  bridge  com- 
pany, upon  the  writ  of  ad  quod  damnum^  were  irregular ; 
but  if  they  were  so,  the  matter  is  between  the  owners  of 
the  soil  appropriated  and  the  company  appropriating  it. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

D.  D,  Pratty  A.  A.  Cole^  and  /.  Hartnum^  for  the  ap- 
pellant. 

(1)  The  ease  cited  in  the  text  vas  aa  foUovs:  In  1650,  the  le^alature 
of  Ma$$achu$eU9  granted  to  Harvard  College  the  liberty  and  power  to  dis- 
pose of  a  ferry  by  lease  or  otherwise,  from  Charle»town  to  Boeton,  passing 
oyer  Charles  river.  The  right  to  set  up  a  ferry  between  these  places  had 
been  given  by  the  governor,  under  the  authority  of  the  Court  of  Assistance, 
by  an  order  dated  NQvember  9,  1636,  to  a  particular  individual;  and  was 
afterwards  leased  successively  to  others,  they  having  the  privilege  of  tak- 
ing tolls  regulated  in  the  grant;  and  when,  in  16S0,  the  franchise  of  this 
ferry  was  granted  to  the  college,  the  rights  of  the  lessors  in  the  same  had 
opired.  Under  the  grant,  the  college  continued  to  hold  the  ferry  by  its 
lessees,  and  receive  the  profits  therefrom,  until  1785^  when  the  legislature 
of  Massachusetts  incorporated  a  company  to  build  a  bridge  over  Charles 
river,  where  the  ferry  stood,  granting  them  tolls;  the  company  to  pay  to 
Harvard  College  two  hundred  pounds  a  year,  during  the  charter,  for  forty 
years,  which  was  afterwards  extended  to  seventy  years;  after  which  the 
bridge  was  to  become  the  property  of  the  commonwealth.  The  bridge  was 
built  under  this  charter,  and  the  corporation  received  the  tolls  allowed  by 
law;  always  keeping  the  bridge  in  order,  and  performing  all  that  was  en- 
joined on  them  to  do.  In  1828,  the  legislature  of  Massachusetts  incorpo- 
rated another  company  for  the  erection  of  another  bridge,  the  Warren 
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bridge,  over  CharUs  river,  from  Charleit&vm  to  Boston,  allowing  the  com-    Nov.  Term, 
pany  to  take  tolls;  commencing  in  CkarUtiown,  near  where  the  Charlet         1851. 
river  bridge  commenced,  and  terminating  in  Boston,  about  eight  hundred  Bush 

feet  from  the  termination  of  the  CharleM  river  In'idge.    The  bridge  was  to  v. 

become  free  after  a  few  years,  and,  at  the  time  of  the  announcement  of  the  ^^^  Bridqe 
opinion  of  the  Supreme  Court  of  the  United  States,  had  actually  become 
free.  Travelers,  who  had  formerly  passed  over  the  Charles  river  bridge 
from  Charlestoum  square,  then  passed  over  Warren  bridge;  and  thus  the 
Caries  river  bridge  company  were  deprived  of  the  tolls  which  they 
otherwise  would  have  received.  The  value  of  the  franchise  granted  by 
the  act  of  1785,  was  thus  entirely  destroyed.  The  proprietors  of  the  Charles 
river  bridge  filed  a  bill  in  the  Supreme  Judicial  Court  of  Massachusetts, 
against  the  proprietors  of  the  Warren  bridge,  first  for  an  injunction  to  pre- 
vent the  erection  of  the  bridge,  and  afterwards  for  general  relief;  stating 
that  the  act  of  the  legislature  of  Massachusetts,  authorizing  the  building 
of  the  Warren  bridge,  was  an  act  impairing  the  obligation^  of  a  contract, 
and  therefore  repugnant  to  the  constitution  of  the  United  States.  The  Su- 
preme Court  of  Massachusetts  dismissed  the  bill  of  the  complainants,  and 
the  case  was  brought  by  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  under  the  provisions  of  the  25th  section  of  the  judiciary  act  of  1789. 
The  judgment  of  the  Supreme  Court  of  Massachusetts,  dismissing  the  bill 
of  the  plaintiffs  in  error,  was  affirmed. 

Mr.  C.  J.  Taney,  in  delivering  the  opinion  of  the  Court,  used  the  fol- 
lowing language  in  relation  to  public  grants: 

"  The  rule  of  construction  in  such  cases  is  well  settled,  both  in  England, 
and  by  the  decisions  of  our  own  tribunals.  In  2  Bam.  A  Adol.  793,  in  the 
case  of  the  Proprietors  of  the  Stourhrid^  Canal  against  Wheelif  and  others, 
the  Court  say:  '  the  canal  having  been  made  under  an  act  of  parliament, 
the  rights  of  the  plaintiffs  are  derived  entirely  from  that  act.  This,  like 
many  other  cases,  is  a  bargain  between  a  company  of  adventurers  and  the 
public,  the  tenns  of  which  are  expressed  in  the  statute;  and  the  rule  of 
construction,  in  all  such  cases,  is  now  fully  established  to  be  this:  that  any 
ambiguity  in  the  terms  of  the  contract,  must  operate  against  the  adventu- 
rers, and  in  favor  of  the  public,  and  the  plaintiffs  can  claim  nothing  that 
is  not  clearly  given  them  by  the  act'  And  the  doctrine  thus  laid  down, 
is  abundantly  sustained  by  the  authorities  referred  to  in  this  decision.  * 
«  *  *  The  object  and  end  of  all  government,  is  to  promote  the  happi- 
ness and  prosperity  of  the  community  by  which  it  is  established;  and  it 
can  never  be  assumed  that  the  government  intended  to  diminish  its  power 
of  accomplishing  the  end  for  which  it  was  created.  And  in  a  countiy  like 
ours,  free,  active,  and  enterprising,  continually  advancing  in  numbers  and 
wealth,  new  channels  of  communication  are  daily  found  necessary,  both  for 
travel  and  trade,  and  are  essential  to  the  comfort,  convenience,  and  prosper- 
ity of  the  people.  A  state  ought  never  to  be  presumed  to  surrender  this  pow- 
er, because,  like  the  taxing  power,  the  whole  community  have  an  interest  in 
preserving  it  undiminished;  *  »  »  and  they  have  a  right  to  require  that 
the  power  of  promoting  their  comfort  and  convenience,  and  of  advancing 
the  public  prosperity,  by  providing  safe,  convenient,  and  cheap  ways  for 
the  transportation  of  produce,  and  the  purposes  of  travel,  shall  not  be  con- 
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Not.  Term,    strued  to  have  been  sarrendered  or  diminidied  by  the  state,  unless  it  shall 
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HOLLIPAT 
T. 

Oos. 


appear  by  plain  words  that  it  was  intended  to  be  done." 

See,  also,  The  Proprietort  of  the  Pitcataqua  Bridge  y.  The  New  Hamp- 
ehire Bridffe^T  New  Hampshire,  35;  Baekue  r.  LAanon,  U  id.  19;  The 
En/ieid  ToU  Bridge  Company  y.  The  Hartford  and  New  Haven  Railroad 
Con^any,  17  Conn.  40  and  454;  Armington  y.  Burnet,  15  Vermont,  745; 
The  White  River  Tnmpike  Company  y.  The  Vermont  Central  Railroad 
Company,  21  id.  590;  The  We$t  River  Bridge  Company  y.  Dix,  6  Howard, 
o.  C,  507. 


Monday, 
November  24. 


HOLLIDAY  V.  GoE. 

A.,  the  owner  of  a  flat-boat,  nndertook  with  B.,  for  a  certain  sum,  to  trans- 
port, from  Covington,  Indiana,  to  New  Orleane,  Louieiana,  3,771  bushels 
of  com  to  be  deliyered  at  the  latter  place,  without  delay,  to  C.  or  his 
assigns,  in  like  good  order  as  at  the  place  of  shipment,  the  unayoidabl« 
dangers  of  the  riyer  navigation  or  fire  excepted.  In  pursuance  of  his 
undertaking.  A,  proceeded  on  the  voyage  with  his  boat  and  said  cargo, 
until  the  boat,  when  within  about  250  miles  of  New  Orleane,  sunk,  and 
the  whole  cargo  was  lost.  Held,  that  A.  could  not  recover  the  freight,  or 
any  part  of  it. 

ERROR  to  the  Fountain  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  Coe  against  Holliday,  Plea,  the  general  issue.  The 
cause  was  submitted  to  a  jury.  Verdict  for  the  plaintiff 
for  22^  dollars.  Motion  for  a  new  trial  overruled,  and 
judgment  on  the  verdict. 

The  declaration,  originally,  contained  six  counts.  Two 
of  them  were  adjudged,  on  general  demurrer,  to  be  bad, 
and  need  be  no  further  noticed.  The  remaining  counts 
are  general  ones  for  work  and  labor,  and  for  money  paid. 

The  facts  are  as  follows : 

In  1846,  the  plaintiff,  Coe^  undertook  to  transport,  for 
Holliday^  the  defendant,  a  certain  quantity  of  corn  from 
Fountain  county,  in  this  state,  to  Neio  Orleans,  in  Louisi- 
ana, The  following  bill  of  lading  shows  the  contract  be- 
tween the  parties : 

"  Covington,   Fountain    county,    /a.,   May    15th,   1846. 
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Shipped  by  Daniel  T,  HoUiday^  in  good  order  and  condi-    Not.  Term, 

1651. 


tion,  on  board  the  good  flat-boat  called  the  Queen-City^  - 
No.  3,  whereof  Milbum  Coe  is  owner,  and  Samud  Welch  2°'^^' 
is  pilot,  for  the  present  voyage,  now  lying  in  the  port  of  Oo*. 
Covington  and  bound  for  New  Orleans,  the  following  pro- 
perty marked  and  consigned  as  below,  which  is  to  be  de- 
livered without  delay,  in  like  good  order,  at  the  port 
aforesaid,  the  unavoidaGle  dangers  of  the  river  navigation 
or  fire  excepted,  unto  M,  R,  or  A.  S,  Hdliday,  or  to  his 
or  their  assigns,  he  or  they  paying  freight  for  the  said 
property  at  the  rate  of  sixteen  cents  per  bushel. 

'^  In  witness  whereof,  the  owner  of  said  boat  has  affirmed 
to  three  bills  of  lading  of  this  tenor  and  date,  one  of 
which  being  accomplished,  the  others  to  stand  void. 

"  On  account  of  D.  T.  HoUidayy  Covington,  la.  Property, 
3,771  bushels  of  corn  in  the  ear,  at  16  cents,  603  dollars 
and  36^  cents.     Consignees,  M.  R,  or  A.  S.  HoBiday. 

"  Received  on  the  above  ft.  of  D.  T.  HoUiday,  75  dollars 
and  64  cents.  (Bal.)  527  dollars  and  72  cents.  (Signed) 
Milbum  Coe,^^ 

The  defendant's  advance  of  75  dollars  and  64  cents, 
mentioned  above,  was  to  pay  incidental  expenses,  such  as 
the  expense  of  a  protest,  should  one  be  necessary.  The 
defendant  had  the  corn  insured  at  20  cents  a  bushel. 

The  plaintiff,  in  pursuance  of  his  contract  contained  in 
the  bill  of  lading,  proceeded  on  the  voyage  with  his  boat 
and  the  aforesaid  cargo,  until  tiie  boat,  when  within  about 
250  miles  of  New  Orleans,  sunk,  and  the  whole  cargo  was 
lost.  Immediately  after  the  loss,  the  plaintiff  went  to 
New  Orleans,  and  procured,  at  an  expense  of  about  fifteen 
dollars,  a  protest  of  the  boat.  Afterwards,  the  defend- 
ant told  one  of  the  witnesses  he  would  pay  the  plaintiff  a 
part  of  the  freight,  but  the  plaintiff  was  not  then  present, 
n<H-  did  the  witness  understand  the  defendant  as  contract- 
ing to  make  such  payment.  The  insurance  on  the  com 
was  paid  by  the  insurers. 

These  facts  do  not,  in  our  opinion,  support  the  verdict 
for  the  plaintiff.  The  claim  of  the  plaintiff,  under  the  counts 
for  work  and  labor,  is  for  freight  in  tranf<porting  the  corn 
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Nov.  Term,    under  the  contract  between  the  parties,  as  evidenced  by  the 

^^^^' bill  of  lading.    But  it  is  very  clear  that  the  plaintiff  has  no 

HoixiDAT  ground  for  the  recovery  of  freight.  The  answer  to  his  claim 
CoE.  jfor  freight  is,  that  the  corn  was  not  delivered  by  him  at  New 
Orleans ;  his  delivery  of  it  there  being  a  precedent  con- 
dition to  be  performed  by  him.  The  sinking  of  the  boat 
and  consequent  loss  of  the  cargo,  before  the  arrival  at  the 
place  of  destination,  show  that  no  freight  is  recoverable 
in  this  case.  The  circumstance  that  the  plaintiff  per- 
formed a  part  of  the  voyage,  and  that  the  loss  occurred 
without  any  fault  on  his  part,  does  not  authorize  the  ver* 
diet.  There  are  no  doubt  cases  where  freight  must  be 
paid,  fro  rata  itineris.  Those  cases  are  where  the  vessel 
has  performed  the  whole  voyage,  and  brought  only  a  part 
of  her  cargo  to  the  place  of  destination ;  or  where  the 
vessel  has  not  performed  her  whole  voyage,  and  the  goods 
have  been  delivered  to  the  merchant  at  a  place  short  of 
the  place  of  delivery.  The  case  before  us  does  not  come 
within  either  of  those  classes.  Here  was  an  entire  loss 
of  the  cargo  where  the  boat  was  sunk,  and,  of  course,  the 
case  is  not  one  where  freight  can  be  recovered  according 
to  the  proportion  of  the  voyage  performed.  3  Kent's 
Comm.  219,  227. 

There  was  no  evidence  to  support  the  count  for  money 
paid.  It  is  true  that  the  plaintiff  paid  a  small  sum  for 
the  protest  at  New  Orleans y  but  the  evidence  shows  that 
he  was  bound  to  pay  that  out  of  the  money  which  had 
been  advanced  to  him,  on  the  freight,  by  the  defendant. 

The  evidence  of  the  defendant's  statement  after  the 
loss,  that  he  would  pay  part  of  the  freight,  was  made  to 
a  stranger,  in  the  plaintiff's  absence,  and  the  defendant 
was  not  understood  as  contracting  tamake  such  payment. 
That  evidence  does  not  support  this  suit. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict 
set  aside  with  costs.     Cause  remanded,  &c. 

Z.  Bawdy  for  the  plaintiff. 
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VicKSRS  V.  Cannon. 


Nov.  Term, 
1851. 

VZCKEBS 


V. 

The  admission  of  illegal  evidence,  or  the  giving  of  erroneous  instructions       Cannon. 
to  the  jury,  cannot  be  assigned  for  error,  unless  such  evidence  or  instruc- 
tions are  shown  by  a  bill  of  exceptions. 

ERROR  to  the  AMen  Circuit  Court.  Monday, 

Blackford,  J. — Cannon  commenced  this  suit  against  ^^^'^'^^*- 
Vickers^  before  a  justice  of  the  peace.  The  justice  gave 
judgment  for  the  defendant,  and  the  plaintiff  appealed  to 
the  Circuit  Court.  Verdict  and  judgment  in  the  Circuit 
Court  for  the  plaintiflT.  There  is  a  paper,  in  the  form  of 
a  bill  of  exceptions,  copied  by  the  clerk  in  the  transcript, 
but  the  bill  is  not  signed  by  the  judges. 

A  rule  was  granted  by  this  Court  upon  the  judges  of 
the  Circuit  Court,  to  show  cause  why  they  had  not  signed 
the  bill  of  exceptions.  To  that  rule,  the  judges  returned 
that  the  bill  was  not  true.  No  further  steps  have  been 
taken  with  respect  to  the  bill  of  exceptions ;  and  the  cause 
has  been  submitted  to  the  Court. 

The  errors  assigned  are,  that  the  Court  admitted  ille- 
gal  evidence  on  the  trial,  and  gave  erroneous  instructions 
to  the  jury. 

There  being.no  bill  of  exceptions,  there  is  nothing  in 
the  transcript  to  which  the  assignment  of  errors  is  appli- 
cable. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

D.  H,  Ccierick  and  /.  6r.  Walpcie^  for  the  plaintiff. 

R.  Brackenridge,  Jr.,  for  the  defendant. 
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McJuHKIN   V.    McJuNKlN. 

Sections  98  and  99,  of  chapter  46,  of  the  R.  S.  of  1843,  in  relation  to  open- 
ing decrees,  do  not  apply  to  suits  for  a  divorce. 

APPEAL  from  the  AHen  Circuit  Court. 

Smith,  J. — Alexander  McJunkin,  the  appellee,  filed  a  bill 
to  obtain  a  divorce  against  Elizabeth  McJunkin.  Notice 
was  given  by  publication,  the  said  Elizabeth  being  a  non- 
resident. 

Elizabeth  was  defaulted,  proof  was  made,  and  a  divorce 
was  decreed  in  October^  1845.  At  the  next  ensuing  term 
of  the  Circuit  Court,  in  February ^  1846,  the  said  Elizabeth 
filed  an  affidavit  that  she  had  no  actual  notice  or  peraon- 
al  knowledge  of  any  kind,  of  the  pendency  of  the  bill  for 
a  divorce,  and  prayed  for  an  opening  of  the  decree.  She 
also  filed  an  answer  to  the  bill. 

Notice  of  the  motion  to  open  the  decree  was  given  to 
the  complainant,  who  filed  an  affidavit,  stating  that  since 
the  decree  he  had  married  again.  He  also  denied  the 
allegations  in  the  answer. 

The  Circuit  Court  refused  to  open  the  decree ;  and  from 
this  decision,  Elizabeth  appeals. 

By  section  45,  c.  35,  p.  60'^,  of  the  R.  S.,  it  is  provided 
that  the  practice  and  proceedings  in  suits  to  obtain  di- 
vorce shall  be  the  same  as  in  other  cases  in  chancery? 
with  certain  specified  exceptions. 

In  the  chapter  relating  to  suits  and  proceedings  in  chan- 
cery, c.  46,  ss.  98  and  99,  there  are  provisions  that  par- 
ties against  whom  a  decree  has  been  rendered  without 
other  notice  than  by  publication  in  a  newspaper,  may,  at 
any  time  within  five  years,  have  such  decree  opened  and 
be  let  in  to  a  hearing,  by  giving  notice  to  the  original 
complainant,  or  his  heirs,  devisees,  executors,  or  adminis-^ 
trators,  and  upon  filing  a  full  answer  to  the  original  bill 
with  an  affidavit,  &c. 

The  Circuit  Court  decided  that  these  last  mentioned 
statutory  provisions  were  not  intended  to  apply  to  divorce 
cases;  and  we  ai'e  of  the  same  opinion.     The  fact  that 
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they  require  decrees  to  be  opened  as  against  the  heirs,   ^ov.  Term, 

devisees,  or  personal  representatives  of  the  original  com-  ! 

plainant,  tends  to  satisfy  us  that  the  legislature,  in  mak*  ^vmkatk 
ing  this  enactment,  had  in  view  other  classes  of  cases.  Glabgov. 
Among  the  exceptions  to  the  provision  that  the  practice 
in  suits  to  obtidn  a  divorce  shall  be  &e  same  as  in  other 
chancery  cases,  one  is,  that  the  defendant  is  not  required 
to  make  a  full  answer,  but  may  make  a  general  denial 
without  oath.  This,  also,  would  seem  to  indicate  that  such 
suits  were  not  supposed  to  be  within  the  meaning  of  the 
sections  referred  to  in  the  40th  chapter.  The  rights  of 
hcfnafde  purchasers  of  property,  sold  under  the  decree 
sought  to  be  opened,  are  protected  by  another  section,  but 
no  provision  is  made  that  children  born  of  a  second  mar- 
riage, before  the  opening  of  the  decree,  shall  be  legitimate; 
and  upon  the  whole,  taking  all  the  provisions  of  both 
chapters,  and  the  consequences  which  would  follow  a  dif- 
ferent decision,  into  consideration,  we  think  the  judgment 
of  tiie  Circuit  Court  should  be  affirmed. 

Fer  Curiam. — The  judgment  is  affirmed  widi  costs. 

R.  Brackenridgey  Jr.y  for  the  appellant. 

/.  K.  Edgerion  and  C.  Case^  for  the  appellee. 


MusGRAVE  and  Another  v.  Glasgow. 

In  an  action  against  principal  and  surety  upon  a  promiasoiy  note,  evi- 
dence was  adduced  by  the  defendant,  tending  to  show  that,  at  the  time 
appointed  for  the  payment  of  the  note,  the  principal  offered  to  pay  the 
same,  and  that  the  payee,  without  receiving  the  money  or  suirendering 
the  note,  made  an  oral  agreement  with  the  principal  for  a  new  loan  of 
the  money,  upon  the  sole  responsibility  of  the  latter;  but  the  Oourt  in- 
structed the  jury  that  the  eyidence  constituted  no  defense  to  the  action. 
Held,  that  the  instruction  of  the  Court  was  erroneous. 

APPEAL  from  the  Dearborn  Circuit  Court.  TutiUy, 

Smitii,  J. — Debt  upon  two  joint  and  several  notes  for    *      ^    ' 
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Nov^J«nn>    the  payment  of  100  dollars  each,  made  by  Musgrave  and 
Bond  in  favor  of  Ohtsgow.    Judgment  for  the  plaintiflf  for 


1851. 


MusGBATK    ^g  amount  of  the  notes. 

OLAaeow.  Musgrave  let  judgment  go  against  him  by  default. 
Bond  appeared  and  pleaded  the  general  issue,  and  several 
special  pleas.  Demurrers  were  sustained  to  all  the  spe- 
cial pleas,  but  as  it  is  agreed  by  both  parties  that  the 
evidence  applicable  under  the  special  pleas  might  have 
been,  and  viras,  given  under  the  general  issue,  it  is  unne- 
cessary to  notice  them. 

The  facts  relied  upon  as  a  defense  by  Bondj  were  aa 
follows : 

Bond  was  the  security  of  Musgrave  on  the  notes  sued 
upon.  The  notes  were  drawn  payable  one  day  after  date, 
but  it  was  understood  that  Musgrave  was  to  have  the 
money  for  a  trip  down  the  river,  and  there  was  a  verbal 
agreement  that  the  latter  was  to  pay  10  per  cent,  interest 
for  the  use  of  it.  Musgrave  came  back  from  his  trip 
down  the  river,  in  May^  1848 ;  he  then  went  to  Glasgow 
with  money  to  pay  the  two  notes  now  sued  upon,  and 
another  note  for  100  dollars  which  Glasgow  held  and  upon 
which  Bond  was  not  a  party.  He  told  Glasgow  he  was 
ready  to  pay,  and  offered  to  pay,  all  the  notes,  but  Glasgow 
told  him  he  then  wanted  only  100  dollars,  and  that  he 
wished  him  to  keep  the  rest,  as  he  desired  it  to  be  draw- 
ing interest.  Musgrave  told  Glasgow  he  would  have  no 
use  for  the  money  unless  he  could  keep  it  until  the  next 
spring,  and  if  he,  Glasgow^  would  need  the  money  before 
the  next  spring,  he  had  better  take  it  then.  Glasgow  then 
agreed  that  Musgrave  should  keep  it  until  the  next  spring, 
the  latter  agreeing  to  pay  10  per  cent,  interest  for  it  At 
the  time  of  this  agreement,  GlcLsgow  asked  Musgrave  if 
Bond  would  be  willing  to  stand  as  security  for  the  money 
again,  and  Musgrave  answered  that  Bond  had  told  him, 
Musgrave,  he  did  not  want  to  do  so.  Glasgow  then  said  to 
Musgrave,  "  it  will  make  no  difference,  1  think  you  are 
good  for  it."  Musgrave  then  paid  Glasgow  100  dollars, 
and  took  up  the  note  signed  by  him  for  that  amount,  and 
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brought  away  the  money  he  had  carried  to  Glasgow  to    ^«^-  Term, 

pay  the  notes  upon  which  Bond  was  security,  leaving  '. — 

those  nptes  in  Glasgow* s  possession.  Mi»»at« 

Two  witnesses  testified  that,  after  this  transaction,  Glas-  Qi.Atoow. 
gow  had  inquired  of  them  as  to  the  standing  of  Miisgravey 
telling  them  that  he  had  loaned  Musgrave  money,  with 
Bond  as  his  security,  and  had  afterwards  let  Musgrave 
have  the  money  again  for  another  trip  down  the  river, 
taking  Mu^rave  alone  for  it. 

The  Court  instructed  the  jury,  substantially,  that  this 
evidence  did  not  constitute  any  ^^defenee  to  the  suit,  and 
was  not  admissible  under  the  general  issue." 

We  think  this  evidence  tended  to  prove  that  there  was, 
really,  a  payment  of  the  original  notes  and  a  new  loan 
made  to  Musgrave  on  his  sole  responsibility.  If  Musgrave 
had  actaally  placed  the  money  in  the  hands  of  Glasgow 
for  the  payment  of  the  notes,  and  afterwards  received  it 
back  from  him  as  a  new  loan,  under  the  circumstances 
detailed,  it  cannot  be  doubted  that  this  would  have  been 
a  payment,  and  Bond  would  have  been  discharged.  Ancf 
if  the  parties  intended  to  waive  the  formality  of  passing 
the  money  from  one  to  the  other  and  back  again,  but 
really  to  consider  the  transaction  as  a  payment  and  new 
loan,  we  do  not  see  any  good  reason  why  it  might  not  be 
so  regarded  by  the  jury.  Viewed  in  this  light,  the  evi- 
dence was  admissible  and  the  instructions  given  were 
erroneous. 

Per  Curiam, — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c.  ^ 

P,  Xf.  Spooner  and  E.  Dumonty  for  the  appellants. 

/.  Syman^  for  the  appellee. 

Vol.  III.— 5 
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FoRKNER  and  Another  v.  Dikwiddie. 

In  a  suit  hy  A,  and  B.  before  a  juBtice  of  the  peace,  the  defendant  pleaded 
to  the  declaration  that  the  buit  was  brought  in  the  names  of  A.  and  B. 
for  the  use  and  benefit  of  A.,  B.  having  no  interest  therein;  that  A.,  be- 
fore and  at  the  commencement  of  the  snit,  and  still,  was  the  owner  of  the 
note;  and  that  he,  the  defendant,  had  fuUj  paid  and  satisfied  the  note  in 
this,  to-wit,  that  A.,  at  the  commencement  of  the  suit,  and  still,  via 
justly  indebted  to  him,  the  defendant,  75  dollars  for  work  and  labor,  Ac. 
Held,  that  the  plea  was  valid  in  bar  of  the  action. 

ERROR  to  the  Wayne  Circait  Court. 

Perkins,  J. — Suit  was  commenced  in  the  names  of  End 
Fhrkner  and  Marshall  Wright^  before  a  justice  of  the 
peace,  upon  the  following  promissory  note : 

<<  Four  months  after  date,  I  promise  to  pay  to  the  order 
of  Euel  Forkner  and  Marshall  Wright^  forty-five  dollars, 
for  value  received,  with  six  per  cent,  interest  after  the  25th 
day  of  December  next.     Ntmember  29th,  1848. 

David  Dinwiddie,^^ 

The  defendant  pleaded  as  follows : 

^^  That  the  suit  is  brought  in  the  names  of  Eud  Forkner 
and  Marshall  Wright^  for  the  use  and  benefit  of  Ettd 
Forkner y  the  said  Wright  having  no  interest  therein ;  and 
that  the  said  Forkner  is  the  only  owner  of  said  note,  and 
was,  before  and  at  the  time  of  the  commencement  of  this 
suit.  And  the  defendant  further  says,  that  he  has  fully 
paid  and  satisfied  said  note  to  the  said  Eud  Forkner^  in 
this,  to-wit,  that  the  said  Eud  Forkner  is,  and  was,  at  the 
commencement  of  this  suit,  justly  indebted  to  said  defend- 
ant, 75  dollars,  for  work  and  labor,''  &lc. 

There  was  an  appeal  from  the  judgment  of  the  justice 
of  the  peace  to  the  Circuit  Court.  In  that  Court,  the 
plaintifis  moved  that  the  defendant's  plea  be  set  aside,  on 
the  ground  that  it  alleged  a  set-ofi*  due  from  Forkner 
alone;  but  the  Court  overruled  the  motion.  This  is  the 
error  complained  of.  The  set-ofi"  was,  to  some  extent, 
proved  and  allowed. 

In  our  statute  on  the  subject  of  set-ofi*,  is  this  provision : 

'*If  the  action  is  brought  by  one  person  in  trust,  or  for 
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the  use  of  another,  the  defendant  may  set  off  any  demand  ^o^-  Tcm, 


against  the  person  for  whose  use  or  benefit  the  action  is  . 
brought,  in  like  manner  as  if  that  person  were  the  plain-      ^"^J™ 
tiff."     R.  S.  p.  709,  sub-section  7.  Joiw. 

Had  this  suit,  then,  appeared  upon  the  record  as  Fork- 
ner  and  Wright^  for  the  use  of  Farkner,  against  Dinwiddiey 
the  set-off  would  have  been  admissible.  And  if  the  suit 
be,  in  truth,  for  tiie  use  of  Forkner  alone,  the  fact  should 
appear  upon  the  record;  and  w^e  do  not  think  the  omission 
of  the  beneficiary  plaintiff  to  have  the  entry  made,  should 
preclude  the  defendant  from  pleading  and  proving  the 
fact  and  availing  himself  of  the  benefit  its  existence  may 
give  him.  We  do  not  think  the  section  of  the  statute 
should  be  construed  to  apply  to  those  cases  alone  where 
the  use  or  trust  may  be  disclosed  upon  the  record  by  the 
plaintiff  or  plaintiffs.  (1.) 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  S.  Newman  and  /.  P.  Siddall,  for  the  plaintiffs. 

O.  P,  MortoUy  for  the  defendant. 

(1)  S«e  Henry  y.  Scott,  VLkj  Term,  1852,  jwff. 


* 

RuNDLES  and  Another,  Executors,  v.  Jones. 

The  usig:nmeDt  of  errors  by  the  executor  of  a  jadgment-plalntiff,  thonld 
contain  an  ayernent  of  the  matter  which  makes  the  ezecntor  privy  to 
the  judgment,  and  establishes  his  right  to  sue;  otherwise,  the  assign- 
ment will  be  objectionable  on  demurrer. 

The  plea  in  nuUo  est  erratum  to  the  assignment  of  errors  of  an  executor, 
admits  his  representative  character. 

The  authoritj  of  an  attorney  at  law  determines  by  the  death  of  his  clieDt. 

Before  the  rendition  of  judgment  upon  the  verdict  for  the  plaintiff  in  slan- 
der, the  defendant  moved  for  a  new  trial.  The  Court  took  the  motion 
under  advisement,  and  continued  the  cause  until  the  next  term.  The 
record  of  such  next  term  showed  that  the  defendant  then  came  and  sug- 
gested the  death  of  the  plaintiff,  since  the  preceding  terra  of  the  Court; 
and  that  the  attorneys  of  record  of  the  plaintiff  also  came,  and  agreed  to 
remit  a  specified  part  of  the  verdict,  in  consideration  of  which  the  de- 
fendant agreed  that  the  Court,  without  a  decision  of  the  motion,  should 
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rendfir  judgment  for  the  residue  of  the  verdict;  which  the  Court  there- 
upon did.  Held,  that  the  record  did  not  establish  that  the  plaintiff  was 
dead,  when  the  judgment  was  rendered. 
The  tacis  that  errors  of  law  were  assigned  in  the  Supreme  Court  bj  the 
executors  of  the  plaintiff  below,  and  that  they  were  pleaded  to  by  the 
defendant,  furnish  no  evidence  that  the  plaintiff  below  was  dead  when 
the  judgment  was  rendered  in  the  Circuit  Court. 

ERROR  to  the  Men  Circuit  Court. 

Perkins,  J. — Matthew  P.  Montgomery  sued  Joseph  Jones  in 
an  action  of  slander.  The  cause  was  tried  by  a  jury,  at 
the  February  term,  1848,  upon  the  general  issue,  and  the 
plaintiff  obtained  a  verdict  of  900  dollars.  The  defendant 
interposed  a  motion  for  a  new  trial,  the  motion  was  taken 
under  advisement  by  the  Court,  and  the  cause  continued 
to  liie  next  succeeding  term.  Afterwards,  at  tl.3  October 
term,  1848,  the  record  states  that  the  following  proceed- 
ings were  had :  "  Comes  now  the  said  defendant,  and  sug- 
gests the  death  of  the  said  Matthew  P.  Montgomery  since 
the  last  term  of  this  Court  ^  and  the  attorneys  of  record 
of  the  said  plaintiff  also  come,  and  agree  to  remit,  and 
hereby  do  remit,  700  dollars  from  the  amount  of  the  ver- 
dict heretofore  rendered  in  this  cause;  in  consideration 
whereof  the  said  defendant  hereby  agrees  that  the  Court 
shall,  without  a  decision  of  the  motion  now  under  the 
consideration  of  the  Court,  render  a  judgment  in  this 
cause  against  him  for  200  dollars,  upon  this  agreement. 
It  is  therefore  considered  by  the  Court  that  said  plaintiff 
do  have  and  recover  from  said  defendant  the  sum  of  200 
dollars,  and  his  costs  and  charges,"  &c.  The  record  of 
proceedings  below  here  terminates. 

On  the  filing  of  the  transcript  in  this  Court,  accompa- 
nied by  some  affidavits,  the  plaintiffs  asked  a  mandanms 
to  the  Court  below  requiring  a  rendition  there  of  a  judg- 
ment upon  the  verdict  of  the  jury,  for  900  dollars.  A 
mandamus  was  refused,  on  the  ground  that  the  plaintiffs 
had  other  remedy  for  the  wrong,  if  wrong  had  been  done. 
The  following  assignment  of  errors  was  then  placed  upon 
the  transcript: 

"  Philemon  RundleSy  executor,  and  Mary  Montgomery,  ex- 
ecutrix, of  Matthew  P.  Montgomery,  deceased,  v.  Joseph 
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Jimes.    And  the  said  plaintiffB,  by  attorney,  come  and  ray   ^^*  Term, 

that  in  the  record,  &c.,  manifest  error  has  intervened,  in il — 

this,  that  judgment  was  rendered  by  the  Circuit  Court  for  ^^"^*« 
200  dollars,  and  not  for  900  dollars;  and  in  this,  that  Jomo. 
judgment  was  not  rendered  as  of  the  preceding  term  f 
and  they  pray  an  order,  on  the  reversal  of  the  judgment, 
to  the  Circuit  Court,  to  render  judgment  for  the  900  dol- 
lars. To  this  assignment  the  defendant  pleaded,  "m 
nvUo  est  erratumJ^ 

A  question  has  been  made  as  to  whether  .this  assign- 
ment of  errors  is  not  fatally  defective,  in  not  sufficiently 
averring  the  death  of  the  plaintiff  below,  and  the  repre- 
sentative character  of  the  plaintiffs  in  error. 

A  writ  of  error  is  regarded  as  a  new  suit.  Petersdorff, 
vol.  0,  p.  3.  It  is  obtained  as  a  matter  of  right,  in  the 
English  practice,  by  the  party  desiring  it  filing,  with  the 
proper  officer,  9kpr<ecipe.  Id.  16.  "  But  where  the  person 
suing  becomes  privy  to  a  judgment,  bj^  operation  of  law, 
as  an  executor  or  heir,  if  he  would  sue,  he  sues  in  his 
cwn  name,  and  by  averment  spreads  on  the  record  the 
matter  which  makes  him  privy  to  it,  and  establbhes  his 
right  to  sue."  Wright's  R.  737.  Upon  a  judgment  against 
a,  feme  covert  alone,  she  and  her  husband  must  join  in  the 
writ  of  error.  2  Swan  Pr.  1141.— R.  S.  629.  In  our 
practice,  the  writ  is  usually  dispensed  with,  and  the  suit 
proceeds  upon  a  transcript  filed  by  the  plaintiff  in  error, 
with  an  assignment  of  errors  thereon.  R.  S.  634.  This 
assignment  is  in  the  nature  of  a  declaration.  2  Tidd, 
tide.  Error. — ^Petersdorff,  vol.  9,  p.  82.  It  may  be  demur- 
red or  pleaded  to  as  a  declaration.  Id.  59.  The  com- 
mon plea  is,  '^  in  nulla  est  erratum^  Swan,  supra,  1144. 
''  In  the  case  of  Ferrar  etal,y.  The  United  States^  3.  Pet. 
459,  it  is  said  that  the  decisions  of  the  Court  have  uni- 
formly been  that  an  appearance  cures  any  defect  in  the 
service  of  process."  Conkling,  452.  In  short,  proceed- 
ings in  error  seem  to  be  governed  generally  by  the  rules 
governing  other  cases.  The  party  might  have  taken  his 
ol^ection  to  the  assignment  in  thb  case  by  demurrer,  but 
we  think  it  has  been  waived  by  plea  of  no  error.    The 
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Not.  Tenn,    general  issue  in  a  snit  by  an  administrator,  admits  the 
representative  character  of  the  plaintiff.     Lovoe  v.  Bouy- 


RvKDLn      ^^^  5  Blackf.  410. 

Joiot.  We  proceed,  then,  to  examine  the  errors  assigned : 

If  Montgomery  was  alive  at  the  time  the  attorneys 
below  remitted  a  part  of  the  verdict,  they  had  power 
to  do  that  act.  But,  if  he  was  dead,  they  had  not  pow- 
er to  do  it.  His  death  was  an  immediate  revocation  of 
the  powers  of  his  attorneys.  3  Kent,  646.  So,  if  he 
was  then  alive,  judgment  was  properly  entered  in  his 
favor  of  that  term.  But,  if  he  was  dead,  it  should  have 
been  entered  as  of  a  former  term,  he  being  then  alive 
—  the  term  at  which  the  cause  was  submitted  to  the 
Court.  Broom's  L.  Max.  86.  This  could  have  been 
done,  as  the  delay  of  the  Court  shall  prejudice  no  man. 
And  if  it  was  made  to  appear  to  the  Court  below,  at 
the  time  of  rendering  judgment,  that  the  plaintiff  was 
dead,  the  entry  of  judgment  in  his  favor,  as  at  that  time, 
would  be  an  error  cognizable  in  this  Court.  But  if  his 
death  was  not  made  to  appear  to  the  Court  below  at  the 
time,  while,  nevertheless,  it  had  occurred,  and  judgment 
was  rendered  in  his  name,  as  of  that  time,  as  it  was  from 
want  of  information  of  fact,  and  not  from  mistake  of  law, 
and  the  fact  of  the  death  is  not,  upon  our  present  suppo- 
sition, disclosed  in  the  record,  the  error  would  not  be 
cognizable  in  this  Court,  but  would  properly  be  rectified 
in  said  Court  below  by  a  coram  nobis,  as  the  writ  is  usu- 
ally denominated  in  the  Courts  of  the  states  of  the  U.  S. 
2  Swan  Pr.  1161.— 1  McLean,  143.— Bouv.  Die,  2  vol., 
665.-2  Tidd,  9  Ed.,  1136.  And  see  this  last  reference 
for  the  distinction  between  the  writ  coram  nobis,  and  coram 
vobk.  By  this  proceeding,  the  question  of  fact,  whether 
the  plaintiff  was,  or  was  not,  dead  at  the  rendition  of 
judgment,  would  be  tried  before  the  Court  that  rendered 
the  judgment.  In  Pickett s  Heirs  v.  LegeriDood  ct  al,,  7 
Peters,  144,  it  is  said  the  usual  mode  adopted  at  present 
for  the  correction  of  such  errors  as  that  alleged  by  coun- 
sel to  have  occurred  in  this  case,  is  a  motion  to  the  Court 
in  which  the  error  occurred,  supported  by  affidavit,  instead 
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of  the  writ  of  error  coram  nobis.    Notice,  in  such  case,   I^ov.  Temi, 
woald,  of  course,  be  necessary  to  the  adverse  party.  '. — 

The  whole  matter  for  our  determination  in  the  case  be-  ^^■«" 
fore  us,  resolves  itself,  therefore,  into  this  question :  Does  Smith. 
the  transcript  show  that  the  plaintiff  below  was  deceased 
at  the  time  judgment  was  rendered  in  his  favor?  We 
think  it  does  not.  True,  it  is  stated  that  the  defendant 
made  such  a  suggestion,  but  it  does  not  appear  to  have 
been  admitted  by  the  counsel  for  the  opposite  party  as 
true,  and  it  was  not  proved  by  affidavit  or  otherwise;  nor 
was  it  acted  upon,  for  the  Court  proceeded  to  enter  up 
judgment  in  his  name  as  of  that  time.  There  is  nothing, 
thwefore,  disclosed  by  the  record  showing  that  either  of 
the  errors  assigned  have  been  committed,  and  the  judg^ 
ment  must  be  affirmed  with  costs.  The  facts,  that  errors 
of  law  are  assigned  in  this  Court  by  the  executors  of 
Montgomery^  and  that  that  assignment  is  pleaded  to  by 
the  adverse  party,  are  no  evidence  that  said  Monigomery 
was  dead  at  the  rendition  of  the  judgment  below. 

Per  Cnriam. — The  judgment  is  affirmed  with  costs. 

/.  B.  Howey  for  the  plaintiffs. 

R,  Brackenridge,  Jr,^  for  the  defendant. 


Hardesty  v.  SMrru. 

Debt  hy  the  aasignee  of  sealed  notes  for  the  payment  of  money,  against  the 
maker.  Pleas — 1.  That  the  consideration  of  the  notes  was  the  sale  and 
assignment  from  one  /.  to  the  defendant,  of  the  fall  and  exclusiye  right 
and  liberty  of  making,  constructing,  and  vending  to  others  to  be  used, 
a  oertain  improTement  in  the  lamp,  described  in  a  schedule  attached  to, 
and  forming  a  part  of,  said  sale  and  transfer,  signed  by  the  pretended 
inventor,  to- wit,  one  H.,  for  the  term  of  14  years  from  the  date  of  the 
letters  patent,  to-wit,  <fec.,  within  the  state  of,  Ac,  and  that  said  sup- 
posed improvement  in  the  lamp,  at  the  time,  Ac,  and  still,  was  of  no 
value  whatever.  2.  That  the  only  consideration  of  the  notes  was  the 
sale  and  transfer  of  the  right  mentioned  in  the  first  plea,  and  that  said 
/.,  combining  with  one  W.,  to  whom  the  notes  were  made  payable,  false- 
ly and  fraudulently  represented  that  said  improvement  in  the  lamp, 
would  burn,  by  one  filling  with  oil,  for  the  space  of  six  hours,  whereas, 
in  truth,  it  would  bum  for  a  space  of  time  less  than  three  hours  and 
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thirty  minutes,  and  that  it  would  cost  but  16  c«ntB  to  construct  one  of 
said  lamps,  whereas,  in  truth,  it  would  cost  37)^  cents,  all  which  was 
well  known  to  said  /.  and  W.  Held,  that  the  pleas  were  bad  on  gene- 
ral demurrer. 

ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 

Perkins,  J. — Debt  by  Hardesty  against  Smithy  upon  seal- 
ed notes  for  the  payment  of  money.  The  notes  were 
made  payable  to  Artemis  Wood,  and  were  by  him  assign- 
ed to  one  Ishamy  and  by  said  laham  to  the  plaintiff. 

The  defendant  pleaded — 1.  That  the  sole  consideration 
of  said  notes  '/  was  the  sale  and  assignment  from  one 
Cyrus  IshoMy  to  the  said  defendant,  of  the  full  and  exclu- 
sive right  and  liberty  of  making,  construcling,  using,  and 
vending  to  others  to  be  used,  a  certain  supposed  improve- 
ment in  the  lamp,  described  in  a  certain  schedule  attach- 
ed to,  and  forming  a  part  of,  said  sale  and  transfer,  sign- 
ed by  the  pretended  inventor,  to-wit,  one  Horace  Howard^ 
for  the  term  of  fourteen  years,  from  the  date  of  the  let- 
ters patent,  to-wit,  the  10th  day  of  February ^  1843,  within 
the  state  of,"  &c. ;  and  the  said  defendant  says  that  said 
supposed  improvement  in  the  lamp,  was,  at  the  time,  &c., 
and  still  is,  of  no  value  whatever. 

2.  That  the  only  consideration  of  the  notes,  was  the 
sale  and  transfer  of  the  right  mentioned  in  the  first  plea, 
and  that  said  Ishamy  '<  combining  with  said  Artemis  Woody 
to  whofn  the  notes  were  made  payable,  falsely  and  fraud- 
ulently represented  that  said  improvement  in  the  lamp, 
would  bum,  by  one  filling  with  oil,  for  the  space  of  six 
hours,  whereas,  in  truth,  it  would  burn  for  a  space  of  time 
less  than  three  hours  and  thirty  minutes;  and  that  it 
would  cost  but  16  cents  to  construct  one  of  said  lamps, 
whereas,  in  truth,  it  would  cost  Zl^  cents ;  all  which  was 
well  known  to  said  Isham  and  Wood,^^ 

To  these  pleas,  the  plaintiff  demun*ed  generally.  The 
Court  sustained  the  demurrer  to  the  second  plea,  over- 
ruled that  to  the  first,  and  the  defendant  had  final  judg- 
ment in  his  favor. 

The  demurrer  to  the  second  plea  was  rightly  sustained. 
Though  that  plea  alleges  fraud,  still  it  does  not  aver  that 
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Ae  rig^t  parchased  was  of  no  value,  and  showB  no  offer   ^o^-  "^^^^ 
to  return  it  to  the  vendor.    The  contract  has  not  been 1 — 


▼. 


rescinded,  and  the  defendant  retains  an  article  which,  ac- 
cording to  the  plea,  we  must  regard  as  of  some  value.  Smra. 
He  has  no  right,  therefore,  wholly  to  preclude  the  plain- 
tiff  from  hifl  action,  though  he  may,  perhaps,  avaU  him- 
self  of  the  fraud,  if  it  exist,  in  mitigation  of  damages. 
See  Johnson  v.  McLanCy  7  Blackf.  501 ;  and  the  cases  cited 
in  note  2,  Chit,  on  C6nt.,  7  Am.  Ed.,  p.  4($3,  and  note  2, 
p.  678. 

The  first  plea  is  also  bad,  and  the  Court  erred  in  not 
sustainixig  the  demurrer  to  it.  The  simple  fact  that  the 
improvement  in  the  lamp  was  of  no  utility,  is  not  suffi- 
cient to  bar  a  suit  on  these  notes.  Parties  of  sufficient 
mental  capacity  for  the  management  of  their  own  busi- 
ness, have  a  right  to  make  tiieir  own  bargains.  The  own- 
er of  a  thing  has  the  right  to  fix  the  price  at  which  he 
will  part  with  it,  and  a  buyer's  own  judgment  ought  to 
be  his  best  guide  as  to  what  he  should  give  to  obtain  it. 
The  consideration  agreed  upon  may  indefinitely  exceed 
the  vahne  of  tiie  thing  for  which  it  is  promised,  and  still 
the  bargain  stand.  The  doing  of  an  act  by  one  at  the 
request  of  another,  which  may  be  a  detriment  or  incon- 
venience, however  slight,  to  the  party  doing  it,  or  may  be 
a  benefit,  however  slight,  to  the  parly  at  whose  request  it 
is  performed,  is  a  legal  consideration  for  a  promise  by 
such  requesting  party.  So  the  parting  with  a  right,  which 
one  possesses,  to  another,  at  his  request,  may  constitute 
a  good  consideration.  And  where  one  person  examines 
an  invention  to  the  use  of  which  another  has  the  exclu- 
sive right,  and,  upon  his  own  judgment,  uninfluenced  by 
fraud,  or  warranty,  or  mistake  of  facts,  agrees  to  give  a 
certain  sum  for  the  conveyance  of  that  right  to  him,  such 
conveyance  forms  a  valid  consideration  for  such  agree- 
ment. The  judgment  of  the  purchaser  is  the  best  arbi- 
ter of  whether  the  thing  is  of  any  value,  and  how  great, 
,to  him.  The  chance  he  may  acquire  of  gain,  the  power 
he  may  obtain  of  preventing  any  other  person  from  at- 
tempting to  introduce  tiie  use  of  the  invention  in  compe- 

VoL.  III.— 6 
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KoT.  Term,   tition  with  8ome  rival  one  such  purchaser  may,  at  the 
looi.      ^j^^^  ^^^^  ^^  j^j^^  ^^  ^^  some  other  motiiTe,  may  induce 

him  willingly  to  pay  a  sum  of  money,  in  such  case,  for 
that  which,  in  the  end,  may  prove  valueless  in  itself.  On 
the  other  hand,  as  we  have  already  said,  loss,  or  trouble, 
or  inconvenience,  or  expense,  on  the  part  of  the  grantor, 
or  seller,  without  any  profit  to  the  buyer,  is  a  good  con- 
sideration. So  the  simple  parting  with  a  right  which  is 
one's  own,  and  which  he  has  the  right  to  fix  a  price  upon, 
must  be  a  good  consideration  for  a  promise  to  pay  that 
price.  In  such  cases,  the  purchaser  gets  a  somethingy  and 
he  is  estopped  by  the  exercise  of  his  own  judgment,  unin- 
fluenced by  fraud,  or  warranty,  or  mistake  of  facts,  at  the 
time,  to  afterwards  say  it  was  not  worlii  to  him  what  he 
agreed  to  give. 

If  there  is  no  title  in  the  seller,  then,  indeed,  die  pur^ 
chaser  does  not  get  what  he  supposes  he  is  baying,  and 
may  well  say  there  is  no  consideration,  unless  where  he 
purchases  under  such  circumstances  as  show  that  he  takes 
the  risk  of  the  title.  But  the  doctrine  of  failure  <rf*  con- 
sideration rests,  as  a  general  rule,  on  the  two  doctrines  of 
fraud  and  warranty.  Where  either  of  these  exists,  the 
party  does  not  purchase  upon  his  own  unbiased  judg- 
ment of  the  thing,  and  hence  is  not  estopped  as  to  the 
price;  and  hence,  again,  may  show  in  evidence  what,  by 
the  judgment  of  others,  the  thing  purchased  is  really 
worth,  where  it  is  retained,  rather  than  returned  upon  a 
rescission  of  the  contract  entirely. 

Where,  however,  there  is  no  fraud,  or  warranty,  exprcsi 
or  impUed,  or  mistake  as  to  facts,  the  parties  are  bound 
by  the  contracts  they  make.  Pollard  v.  Lymany  1  Day, 
156,  and  Kemodle  v.  Hunty  4  Blackf.  57,  are  in  point 
When  a  party  gets  all  the  consideration  he  honestly  con- 
tracted for,  he  cannot  say  he  gets  no  consideration,  or 
that  it  has  failed.  If  this  doctrine  be  not  correct,  then  it 
is  not  true  that  parties  are  at  liberty  to  make  their  own 
contracts.  And  if,  where  an  article  is  fairly  sold  and  pur- 
chased, for  a  stipulated  consideration,  a  Court  or  jury 
may  annul  the  bargain  if  they  come  to  the  conclusion 
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the  article  sold  was  of  no  yalue,  then  they  Bhoold  be  per-    ^o^-  Teim, 
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mittedy  in  every  case,  where  they  may  conclude  the  arti-  - 

cle  is  worth  something,  to  determine  whether  it  is  worth    ^  IxpianT 

as  much  as  has  been  promised  for  it,  and,  if  it  is  not,  to  „     Z' 

Thi  Oitt  of 

reduce  the  amount  to  be  paid  to  that  point;  thus  doing     Madhom. 
away  with  all  special  contracts,  and  putting  all  dealing 
upon  the  quantum  valebat  and  the  qtumtum  meruit — ^a  doc- 
trine that  would,  indeed,  produce  litigation  enough. 

In  what  we  have  said,  we  take  it  for  granted  the  con- 
tract is  earnestly  made.  If  it  be  a  mere  matter  of  jest, 
as  if  a  person  should  offer  his  companion  a  tht>usand  dol- 
lars to  pick  up  a  cane  he  had  dropped,  and  it  was  done, 
such  a  promise  would  not  be  enforced,  because  it  would  _ 
show  on  its  face  that  it  was  not  intended  as  a  contract. 
So,  we  admit,  there  is  a  class  of  undertakings  known  in 
law  as  unconscionable,  that  are  regarded  as  being  fraudu- 
lent on  their  face,  and  not  to  be  enforced;  but  the  one 
under  consideration  does  not  fall  within  either  of  these 
classes. 

As  to  whether,  and,  if  ever,  in  what  cases,  a  party  may 
set  up  mistake  of  facts  to  show  a  want  or  failure  of  con- 
sideration, need  not  be,  and  is  not,  here  decided.  No 
such  mistake  is  alleged  to  have  occurred  in  this  case. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

G.  S.  Orth  and  E.  H.  BrackeU,  for  the  plaintiff. 

J?.  C.  Oregorjfj  for  the  defendant. 


The  State  Bank  of  Indiana  v.  The  Citt  of  Madison. 

The  capital  stock  of  the  StaU  Bank  of  Indiana,  sitaate  within  the  limit* 
of  the  ci^  of  Madi$on,  is  not,  nor  is  any  part  of  it,  subject  to  a  tax  for 
city  purposes,  imposed  bj  the  authorities  of  said  city. 

APPEAL  from  the  Jeferson  Circuit  Court.  jwUI^.  25 

Blackford,  J. — ^The  State  Bank  of  Indiana  filed  a  bill 
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Not.  Term,    in  chancery,  in  the  Jefferson  Circuit  Court,  against  Ibe 
^®*^*      city  of  Madison.    The  object  of  the  bill  was  to  obtain 


w^JiwanT   *^  injunction,  restraining  the  city  from  collecting  a  cer- 
▼.  tain  tax  which  she  had  assessed  for  the  year  1846,  upon 

Madoon.  '  certain  real  estate  of  the  bank,  which  estate  is  situate 
within  the  limits  of  the  city. 

The  injunction  was  granted. 

The  city  afterwards  filed  an  answer  to  the  bill,  admit- 
ting the  assessment  of  the  tax,  and  the  commencement 
of  proceedings  for  its  collection,  by  the  city.  She  claims 
in  her  answer  to  have  the  right  to  assess  and  collect  said 
tax,  under  her  charter  granted  in  1887  and  its  amendment 
made  in  1843. 

The  following  agreed  case  was  made  by  the  parties 
and  filed  in  the  Circuit  Court,  to- wit: 

^^ State  Bank  of  Indiana  v.  The  City  of  Madison. 

^*In  this  case  it  is  submitted  to  the  Court  to  decide, 
whether  the  city  of  Madison^  under  her  charter  and  ordi- 
nances, can  assess  and  collect  a  tax  for  city  purposes  off 
of  the  property  of  said  bank,  situate  within  the  corporate 
limits  of  said  city,  as  ofiT  of  property  of  individuals,  the 
same  being  and  constituting  a  part  of  the  capital  stodc 
of  said  bank.  The  charter  of  said  city  and  of  said  bank, 
and  the  proper  ordinances  and  assessments,  and  all  other 
facts  on  either  side,  necessary  to  present  scdd  question, 
are  admitted.  And  if  the  Circuit  Court  be  of  opinion 
that  such  tax  may  be  assessed  and  collected,  then  the  bill 
.  in  this  case  is  to  be  dismissed  at  the  costs  of  the  com- 
plainant; and  if  not,  then  the  iiyunction  is  to  be  made 
perpetual,  and  a  decree  accordingly  at  the  costs  of  the 
defendant.  Either  party  may  appeal  or  prosecute  a  writ 
of  error  to  the  Supreme  Court,  as  in  other  cases. — J.  G. 
Marshall,  for  defendant.  M.  G.  Bright  and  /.  SuUivan, 
for  plaintifi"." 

**  We  will  further  admit  anything  that  is  necessary  to 
present  the  question  as  to  the  liability  of  the  said  bank 
to  be  taxed  by  the  city;  and,  for  that  purpose,  we  admit 
the  adoption  of  the  city  charter  and  amendments,  and 
the  agreement  of  the  said  bank  to  accept  the  5th  and  6th 
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tiff." 

The  Girctdt  Court  dissolved  the  injunction  and  dis- 


sections of  the  act  of  Febmaty  (Jth,  1841.—/,  6?.  MarshoB^   Nor.  Term, 
for  defendant.    •/.  SulUvan  and  W.  M.  Dunn^  for.  plain- '. — 

Statje  Bank 
or  Indiana 

▼. 
Tbb  Oxtt  o» 

missed  the  bUl.  Maduon. 

The  only  question  presented  by  this  case  is,  whether 
the  capital  stock  of  the  state  bank,  or  of  any  part  of  it, 
situate  within  the  limits  of  the  city  of  Madison^  is  subject 
to  a  tax  for  city  purposes,  imposed  by  the  city  authorities. 
The  15th  section  of  the  original  charter  of  the  bank, 
granted  on  the  20th  of  Janvary^  1834,  is  as  follows: 
«  There  shall  be  deducted  from  the  dividends,  and  retained 
in  bank  each  year,  the  sum  of  twelve  and  one-half  cents 
on  each  share  of  stock,  other  than  that  held  by  the  state ; 
which  shall  constitute  part  of  the  permanent  fund  to  be 
devoted  to  purposes  of  common  school  education  under 
the  direction  of  the  general  assembly,  and  shall  be  suf- 
fered to  remain  in  bank  and  accumulate  until  such  ap- 
propriation by  the  general  assembly ;  €md  said  tax  shaU 
be  in  lieuoftdl  other  taxes  and  assessments  on  the  stock  in  scad 
bank.    And  in  case  of  an  ad  valorem  system  of  taxation 
being  adopted  during  this  charter,  the  said  stock  shall  be 
sulyect  to  the  same  ratio  of  taxation  as  other  capital,  not 
exceeding  one  per  cent,  including  the  aforesaid  tax,  and 
the  said  tax  shall  only  be  assessed  on  such  portion  of  the 
stock  as  shall  have  been  paid,  and  on  account  of  which 
the  stockholders  shall  not  be  indebted  to  the  state." 

An  act  amendatory  of  sidd  bank  charter,  was  adopted 
on  the  6th  of  Fdnruary^  1841.  The  5th  section  of  said 
amendatory  act  contains,  inter  alia,  the  following  clause, 
to- wit: 

<<  That  hereafter  the  capital  stock  of  the  said  bank  shall 
be  taxable,  in  addition  to  the  tax  of  twelve  and  one-half 
cents  on  each  share  for  education,  only  for  state  purposes; 
which  tax  shall  be  a  per  centum,  in  amount  in  each  year 
equal  to  the  amount  of  state  tax,  and  to  the  amount  of 
county  tax  in  the  county  in  which  the  respective  branch 
may  be  situated  for  the  year,  and  shall  be  paid  over  by 
the  cashier  of  each  branch  to  the  treasurer  of  state,  and 
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Not.  Tena,   by  Buch  cashier  shall  be  charged  to  the  stockholderB  and 

1 —  deducted  from  the  dividends:   provided,  that  the  whole 

or^^DL^    amount  of  the  tax  herein  provided,  with  said  education 

r.         tax,  shall  not  exceed  one  per  cent,  on  the  capital  stock.'' 
llu>]ioir.         There  is  then  an  express  prohibition,  in  this  amenda* 
tory  act,  against  taxing  the  capital  stock  of  the  bank  for 
any  other  than  state  purposes.     The  tax  now  in  question 
is  on  a  part  of  said  capital  stock,  and  is  not  for  a  state 
purpose.     The  consequence   is  that  the  tax  is   illegal, 
unless  the  city  of  Madison  is  not  bound  by  said  prohibi- 
tion. I  That  city,  like  all  other  municipal  corporations  in 
.  our  state,  is  entirely  under  the  control  of  the  legislature. 
Its  charter  may  be  modified  or  repealed  by  the  legislature, 
"at  any  time.     The  People  v.  Morris,  13  Wend.  325. — Sloan 
V.  JTie  Stale,  8  Blackf.  361.     The  consequence  is,  that  the 
said  prohibition  is  obligatory  on  the  city  of  Madison,  and 
that  the  assessment  of  said  tax  cannot  be  sustained. 

The  principle  involved  in  the  case  before  us,  is  expressly 
decided  in  a  late  case  in  New  Jersey.  There  was  an  in- 
corporated company  in  New  Jersey,  called  The  Patterson 
and  Httdson  River  Railroad  Conqkmg.  The  charter  of  that 
company  contained  a  provision  saying,  that  the  company, 
after  the  expiration  of  five  years,  should  pay  to  the  trea- 
surer of  state,  yearly  and  every  year,  a  tax  of  one-quar- 
ter of  one  per  cent,  upon  their  capital  stock  paid  in,  and 
yearly  and  every  year,  after  the  expiration  of  ten  ytBara, 
a  tax  of  one-half  of  one  per  cent,  upon  the  capital  stock 
so  paid  in  as  aforesaid,  and  that  no  further  or  other  tax  or 
in^sost  should  be  levied  or  assessed  upon  said  company. 
A  city  tax  in  Jersey  City  was  assessed  upon  some  real 
estate  of  said  company  situate  in  that  city ;  and  a  ques- 
tion was  raised  in  the  Supreme  Court,  whether  the  com- 
pany was  liable  to  such  tax.  The  Supreme  Court  set 
aside  the  assessment ;  and  the  authorities  of  Jersey  City 
sued  out  a  writ  of  error.  The  Court  of  Errors  and  Ap- 
peals afiirmed  the  judgment  of  the  Supreme  Court ;  hold- 
ing that  the  tax  paid  was  not  only  a  bonus  for  the  char* 
tered  privileges  of  the  company,  but  was  also  a  commu- 
tation for  such  property  as  might  necessarily  be  held  for 
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purpoees  reasonably  incident  to  the  enjoyment  of  the  fran-    ^^^'  Term, 

chise;  and  that  the  company  was  exempted  from  all  other  . '. — 

taxes,  whether  assessed  for  state,  for  city,  or  for  township      B«JJ™" 
purposes.     Ctardner^  Assessor ^  v.  The  State,  1  Zabriskie's    BvoKAirAir. 
R.  557. 

We  are,  therefore,  of  opinion  that  the  Cireoit  Conrt 
erred  in  dissolving  the  injunction  and  dismissing  the  bill. 

Per  Curiam, — TIm  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  Sullivan,  3f.  O.  Bright,  and  FT.  M.  Dunn,  for  the 
^peBant. 

J,  O.  Marshall,  for  the  appellee. 


BsNNKrr  V.  Buohanah. 

A  Boietf ,  who  has  diBchuged  a  judgment  rendered  against  him  for  a  debt 
of  his  principal,  hj  executing  a  note  not  negotiafok  bj  the  law-merehant, 
and  a  mortgage,  for  the  amount  of  the  judgment,  cannot  sue  his  principal 
iox  monejr  paid  until  he  has  paid  the  note  and  mortgage,  or  a  part  thereof. 

ERROR  to  the  Huntington  Circuit  Court.  n'^^SL 

Blackford,  J. — BvxJianan  brought  this  suit  against  Ben- 
nett  for  die  reooTcry  of  money  alleged  to  have  been  paid 
by  the  plaintiff  as  security  for  the  defendant,  his  princi- 
pal. The  suit  was  commenced,  under  the  statute,  by 
notice  a&d  motion. 

The  notice,  which  stands  in  the  place  of  a  declaration, 
states  that,  on  the  80th  of  December,  1843,  the  defendant, 
as  principal,  and  the  plaintiff,  with  others  as  sureties,  exe- 
cuted a  joint  and  several  promissory  note  for  the  payment, 
six  months  after  date,  of  670  dollars  to  Elias  Murray  and 
Patrick  McCarty,  administrators  of  Daniel  Johnson,  de- 
ceased; that,  on  the  3d  of  March,  1846,  the  said  Murray 
and  McCarty  sued  the  now  plaintiff,  Buchanan,  in  the 
Huntington  Circuit  Conrt,  on  the  said  note,  and,  on  the 
17th  of  March,  1846,  recovered  judgment  against  him,  in 
the  suit,  for  762  dollars  and  32  cents,  with  costs ;  ttiat  on 
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.  said  judgment  to  said  Murray.  The  notice  concludes  by 
BmxTT  Baying  that,  by  virtue  of  the  premises,  the  now  defendant, 
BvoHAXAK.  Bennett^  as  the  principal  debtor,  became  liable  to  pay  Ae 
now  plaintiff,  Buchanan,  as  his  surety,  the  siun  of  942 
dollars  and  18  cents,  that  being  the  amount  of  said  judg- 
ment, interest,  and  costs. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

On  the  trial,  the  note  and  judgment  described  in  the 
notice  were  proved. 

The  evidence  relative  to  Buchanan^s  payment  of  the 
judgment  is  as  follows : 

The  following  entry  on  the  judgment-docket  of  the 
Huntington  Circuit  Court : 

**  Elias  Murray  and  Patrick  McCarty  v.  Joseph  Buchanan, 
Assumpsit.  Date  of  judgment,  March  18, 1846.  Amount 
of  judgment,  $782.22.  Received  the  amount  of  the  willi- 
in  judgment  in  full,  and  the  same  is  hereby  discharged. 
August  1st,  1849.     Elias  Murray,  adm'r.'' 

The  said  ilfurroy  was  examined  as  a  witness.  He 
stated  that  he  had  signed  said  receipt,  and  that  Biaid 
judgment  was  paid  and  discharged  by  Buchanan  by  his 
giving  a  promissory  note  for  the  sum  of  942  dollars 
signed  by  him  and  payable  to  the  witness;  that  the  last 
mentioned  note  was  amply  secured  by  a  mortgage,  on 
real  estate,  but  was  still  due  and  unpaid.  The  witness 
further  stated  that  said  judgment  had  been  in  no  other 
way  paid  or  discharged.  The  plaintiff  also  proved  the 
amount  of  costs  in  the  suit  in  which  said  judgment  was 
rendered. 

There  was  no  other  evidence. 

The  only  question  in  this  cause  is,  whether  or  not  the 
evidence  supports  the  action. 

The  suit  is  for  money  paid  by  a  surety  for  his  principal. 
The  evidence  of  the  payment  is  the  plaintiff's  discharge 
of  a  judgment  which  had  been  rendered  against  him  for 
the  debt  for  which  he  was  surety;  the  discharge  being 
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procured  by  means  of  a  note  and  mortgage  as  above   ^ov.  Torm, 
stated.  "  ^^^^- 


There  are  some  cases,  favorable  to  the  plaintiflPs  re-  Bmowit 
covery,  but  the  weight  of  authority  is  against  him.  The  Bucbawan. 
correct  doctrine  seems  to  be,  that  an  action,  like  the  pre- 
sent, for  money  paid  will  not  lie,  without  proof  of  an 
actaal  pajrment  of  money,  or  that  which  is  equivalent  to 
such  payment.  In  this  case  there  was  no  payment  of 
money,  nor  was  there  anything  equivalent  to  such  pay- 
ment. There  were,  to  be  sure,  a  note  and  mortgage 
given  and  received  in  satisfaction  of  the  judgment,  but 
that  was  not  sufficient.  Had  the  plaintiff  shown  that  the 
note  thus  given  and  received  was  negotiable  by  the  law- 
merchant,  the  case  would  have  required  more  considera- 
tion. We  have  heretofore  had  a  case  very  similar,  in 
principle,  to  the  present  one.  There  a  note,  not  negotia- 
ble by  the  law-merchant,  ]iad  been  given  by  the  surety  to 
the  (S'editor  and  received  by  the  latter  in  satisfaction  of 
the  original  debt.  The  surety  afterwards,  but  before 
payment  of  said  note,  sued  his  principal  for  money  paid, 
relying  on  his  having  thus  satisfied  the  original  debt. 
The  Court  held  that  the  suit  would  not  lie.  The  ground 
of  that  decision  is,  that  the  plaintiff  had  paid  no  money, 
nor  done  anything  equivalent  to  such  payment.  Pitxer  v. 
Harmony  8  Blackf.  112.  It  will  be  time  enough  for  the 
plaintiff  when  he  shall  have  paid  his  note  and  mortgage, 
or,  at  least,  a  part  thereof,  to  sue  his  principal  for  money 
paid. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  D.  PraU,  for  the  plaintiff. 

R.  BrackenridgCy  Jr.,  for  the  defendant. 

Vol.  III.— 7 
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Doe  on  the  Demise  of  Rush  v.  Kinney  and  Another. 

A  testator  disposed  of  hie  estate  by  will,  as  follows:  "I,  J.  R.,  do 
make  and  publish  this  my  last  will  and  testament  in  manner  and  fonn 
following,  that  is  to  say,  after  all  my  just  debts  are  paid,  I  give  and  be- 
queath to  my  wife,  ilnit,  a  certain  grey  mare.  So,,  as  also  all  my  real  and 
personal  estate  during  her  natural  life,  provided  she  should  not  marry, 
and,  at  her  death,  to  be  equally  divided  between  my  brothers  and  sis- 
ters. But,  in  case  she  should  marry,  then  the  one-half  of  my  estate  to 
be  divided  equally  between  my  brothers  and  sisters,  or  their  heirs;  and 
the  other  half  I  bequeath  to  my  said  wife,"  Sc.  Hdd,  that  upon  kcr 
subsequent  marriage,  she  took  an  estate  in  fee  in  the  tsstator'a  rsal  pt^ 
perty. 

Where  a  will  is  free  from  ambiguity,  and  the  testator's  intention  is  so  man- 
ifested that,  by  giving  the  language  employed  by  him  its  ordinary  and 
legal  signification,  no  doubt  remains  of  tlie  quaatitx  or  duralion  of  the 
estate  devised,  a  Court  will  not  inquire  into  the  motives  which  mig^t 
have  influenced  the  testator,  in  order  to  prove  or  infer  that  he  meant  to 
devise  a  different  estate. 

.   ERROR  to  the  Fowntain  Circoit  Court. 

Smith,  J.—rEjectment  against  the  defendants  in  error 
for  a  certain  tract  of  land  in  Fountain  connty.  Judgment 
for  the  defendants. 

Both  parties  claimed  under  the  will  of  Josiah  AmA,  who 
died  in  1835,  seized  of  the  premises  in  controversy.  The 
will  is  as  follows : 

"  I,  Josiah  Rtish^^  *  *  *  <<  do  make  and  publish  this  my 
last  will  and  testament,  in  manner  and  form  following, 
that  is  to  say,  after  all  my  just  debts  are  paid,  I  give  and 
bequeath  unto  my  beloved  wife,  Ann  Rush\  a  certain  grey 
mare  that  I  have  lately  got  of  Joshrva  Walker^  as  also  all 
my  real  and  personal  estate,  during  her  natural  life,  pro- 
vided she  should  not  marry,  and  at  her  death  to  be  equally 
divided  between  my  brothers  and  sisters.  But,  in  case 
she  should  marry,  then,  and  in  that  case,  the  one>half  of 
my  estate  to  be  divided  equally  between  my  brothers  and 
sisters,  (or  their  heirs,)  and  the  other  half  I  bequeath  to 
my  said  beloved  wife,  Ann  Rushy  whom  I  hereby  appoint 
my  executrix,  and  Jacob  Kinney  my  executor." 

Ann  Rush,  the  widow,  intermarried  with  one  Alexander^ 
and,  with  her  said  husband,  made  a  conveyance  of  one 
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undivided  half  of  said  premises.     She  and  her  said  hus*    ^o^-  '^'eno, 
band  are  both  dead.  ^^^^' 

The  defendants  claim  under  the  conveyance  ofAlexan-        ^^ 
der  and  wife,  and  the  lessor  of  the  plaintiff  is  one  of  the      Kiknkt. 
brodiers  of  the  testator. 

The  plaintiff  requested  an  infttroction  to  be  given  that 
Ann  Rushy  the  widow  of  the  testator,  took  an  estate  for  life 
only  in  one-half  of  the  real  estate  devised,  in  the  event 
of  her  marriage.  This  instruction  was  refused,  and  the 
Court  instructed  the  jury  that  she  took  a  fee-simple  estate 
under  the  will. 

The  only  question  presented  is,  whether  the  instruction 
given  was  right.  We  think  it  was.  The  word  "  estate," 
in  the  last  sentence  of  this  will,  is  used  to  describe  the 
property  which  the  testator  meant  to  devise,  and,  in  such 
casf  s,  it  is  well  settled  that  the  use  of  this  word  in  a  will, 
unaccompanied  by  any  restriction  or  limitation,  suffices 
to  convey  all  the  estate  the  testator  had.  Doc  v.  Harter.^ 
7  Blaokf  488.  (1.) 

The  plaintiff  contends  that  it  is  inconsistent  with  the 
motives  which  influence  the  conduct  of  men^  to  suppose 
the  testator  meant  to  give  his  widow  a  more  valuable 
estate  if  she  married  again  than  if  she  remained  single, 
and,  therefore,  it  should  be  inferred  from  the  whole  will, 
that  it  was  his  intention  to  give  her  a  life  estate  only  in 
one-half  of  his  real  property,  in  case  of  her  marriage. 
But  we  cannot,  in  this  case,  resort,  with  any  propriety,  to 
such  an  ailment  as  this,  for  the  purpose  of  ascertaining 
the  intentions  of  the  testator.  It  is  true,  when  there  is 
any  inconsistency  in  the  different  clauses  of  a  will,  if  the 
intention  of  the  testator  can  be  inferred  from  the  whole 
will  taken  together,  that  intention  should  govern;  and 
when  there  are  any  latent  ambiguities,  by  reason  of  which 
the  intention  is  not  manifested  or  expressed  with  certain- 
ty, the  uncertainty  may  be  removed  by  evidence  of  ex- 
trinsic facts,  or,  in  some  cases,  perhaps,  by  a  resort  to  ar- 
guments founded  on  the  motives  which  usually  influence 
human  conduct.  But  when  there  is  no  sudi  ambiguity, 
and,  as  in  this  case,  the  intention  of  the  testator  is  mani- 
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Nor.  Term,  fested,  BO  tbat  by  giving  the  words  used  their  ordinary 
and  legal  signification,  no  doubt  remains  as  to  the  qaan- 
tily  or  duration  of  the  estate  devised,  it  would  b^  contrary 
to  all  the  established  rules  and  precedents  to  permit  an 
inquiry  as  to  the  motives  which  might  have  influenced  the 
testator,  for  the  purpose^  of  proving  or  inferring  that 
he  meant  to  devise  a  different  estate.  Judy  v.  WiUiams^ 
May  term,  1851.  (2.) 

It  might,  indeed,  be  a  question  whether  the  estate  which 
the  widow  took,  under  this  will,  in  the  event  of  her  mar- 
riage, was,  in  fact,  more  valuable  than  the  provision  made 
for  her  in  case  she  remained  single,  but  that  is  immate- 
rial. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

W.  H.  MaUoryy  for  the  plaintiff. 

D.  Briery  for  the  defendant. 

(1)  The  word  "efitate,"  in  the  operative  part  of  a  will,  paasea  not  odIj 
the  earfu$  of  the  property;,  but  all  the  interest  of  the  testator  in  it,  unless 
controlled  by  the  context;  but  where  that  word  is  not  used  in  Uie  opera- 
tiFe  clause  (if  the  deyise,  but  is  introduced  into  another  part  of  the  will 
referring  to  it,  it  cannot  be  construed  to  extend  the  meaning  of  the  opera- 
tive clause,  whether  prior  or  subsequent.  Doe  d.  Burton  ▼.  WkUe,  I  Exch. 
R.596. 

(S)  1  Carter's  Ind.  R.  449. 


Wedneodaif, 
November  36. 


Ex  parte  Robinson. 

An  attomej  at  law  against  whom  charges  hare  been  preferred,  under  the 
statute,  for  mal-conduct  in  office,  is  not  entitled  to  have  the  chaiges  tried 
by  a  jury. 

APPEAL  from  the  Ripley  Circuit  Court. 

SiirrH,  J. — rThis  was  a  proceeding  against  tiie  appellant 
in  the  Ripley  Circuit  Court,  for  mal-conduct  in  office  as 
an  attorney  and  counselor  at  law. 

Charges  were  filed,  specifying  the  causes  of  complaint, 
by  the  direction  of  the  Court,  and  the  appellant  pleaded 
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'^not  guilty."    After  hearing  the  evidence,  it  was  ordered   ^<^'  Tena, 
that  the  tiaiue  of  the  appellant  should  be  stricken  from 
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the  roll  4itf;  attorneys  of  the  Court.    The  proceedings    ^i^^l^ 
were  had  under  the  provisions  of  the  Revised  Statutes,  c.      ^• 
88,  p.  MO. 

The  appellant  contends  that  the  order  of  the  Circuit 
Cowt  ^hould  be  reversed,  because  a  motion  to  quash  the 
chaises,  and  a  demand  of  a  trial  by  jury,  were  overruled, 
and  beeause  there  is  a  variance  between  the  allegations 
in  Ae  sp^cifiaations  and  the  proof. 

The  ol^ections  made  to  the  proceedings  are  insufficient. 
The  appellant  was  not  entitled  to  demand  a  jury,  and 
^e  decision  of  the  Court  is  fully  justified  by  the  evidence. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

Cr.  HdUandy  for  the  appellant. 

/.  Aymon,  for  the  appellee. 


Thb  State  Bank  of  Indiana  v.  Rodgebs. 

A  bill  of  exchange  was  dnim,  payable  at  dneinnati,  but  the  partiea 
therato  vera  all  rasidenti  of  thia  state.  Held,  Uiat  the  bill  was  within 
the  meaning  of  the  statnte,  which  allows  damages,  upon  the  usual  pro- 
tQFt  for  non-payment,  on  bills  drawn  on  persons  without  the  jurisdiction 
of  the  state. 

A  bill  of  exchange  was  sold  to  the  Statt  Bank,  the  plaintiff,  at  her  branch 
in  Lawreneehurgk,  by  two  of  the  parties,  who  were  partners,  for  their 
own  benefit,  the  plaintiff  knowing  the  bill  to  be  an  accommodation  bill. 
The  greater  part  of  this  bill  was  paid,  just  before  it  became  due,  by  the 
sale  of  another  to  the  plaintiff,  and  the  application  of  the  proceeds  to 
the  payment  of  the  first.  When  the  second  became  due,  it  was  paid  by 
the  sale  of  another  to  the  plaintiff,  of  like  amount,  and  the  ^yplication 
of  the  proceeds  in  like  manner.  This  prcicess  of  paying  each  pieceding 
bill  by  another  of  like  amount,  continued  through  a  series  of  bills,  and 
np  to  the  non-payment  of  that  on  which  this  suit  was  brought;  and 
aaeh  bill,  after  the  first,  was  purchased  with  the  understanding  that 
the  proceeds  were  to  be  applied  to  the  payment  of  the  preceding  one. 
The  bills  all  varied  in  respect  to  the  parties — ^there  being  some  to  each 
bill  who  were  not  parties  to  the  others.  Each  was  made  payable  in  four 
months  from  the  time  of  the  sale  thereof  to  the  plaintiff,  at  CUuinnaH, 
but  the  parties  were  all  residents  of  this  «tate.    The  plaintiff,  when  she 
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porchased  the  UUn  rotpeciiyely,  charged  and  received  intereai  thereon 
at  the  rate  of  6  per  cent,  per  annum  and  three-fourtba  of  1  |r^  cent,  ex- 
change. The  cost  of  transporting  specie  between  iMcrencehurgh  and 
Cineinnati,  did  not  exceed,  during  all  this  time,  2  dollars  «pon  the  lliaa- 
sand.  At  the  time  these  aeveral  bills  vere  sold  to  the  plaintiff^  there 
was  a  standing  rule  of  said  branch,  that  no  note  should  be  ditconnted 
having  more  than  ninety  dajs  to  run.  Held,  that  the  transactions  recit- 
ed did  not  show  a  device  of  the  plaintiff  to  exact  usury. 

APPEAL  from  the  Ohio  Circuit  Court. 

Sbhth,  J. — AsBumpBit  by  the  appellant,  upon  a  bill  of 
exchange  drawn  by  one  John  Grace  upon  John  *B.  Craft, 
at  Cincinnuti,  Ohio,  and  requesting  said  Craft  to  pay  to  the 
order  of  Lanius  and  Atheam,  800  dollars,  four  months  after 
date.  The  declaration  alleges  that  Lanius  and  AtkearK 
indorsed  the  bill  to  Bodgers,  who  indorsed  it  to  on# 
Espjf,  who  indorsed  it  to  the  appellant,  who  purchased  it 
through  her  branch  at  LawreT^cdmrgh,  It  is  averred  that 
the  bill  was  accepted  by  Craft,  but  was  duly  protested  for 
non-payment,  of  which  the  defendant  had  notice,  whei^by 
the  defendant  became  liable  (o  pay  the  sum  ^erein  spe- 
cified, with  5  per  cent,  damages. 

The  cause  was  submitted  to  the  Court  upon  thcgeneral 
issue,  and  the  plaintiff's  damages  were  assessed  at  800 
dollars.  A  motion  for  a  new  trial  having  been  overruled, 
judgment  was  rendered  for  that  amount.  From  this  judg- 
ment, the  plaintiff  appealed  to  this^Court. 

Upon  the  trial,  the  bill  of  exchange  described  in  the 
declaration,  the  demand  of  payment,  protest,  and  notice 
of  non-payment,  were  duly  proved. 

The  defendant  then  proved  the  following  facts : 

On  the  17th  of  December,  1846,  the  plaintiff  purchased 
a  bill  for  1,000  dollars,  payable  on  the  17th  of  April,  1847, 
at  Cincinnati,  The  names  of  Craft,  Lanius  B,nA* Atheam, 
Badgers,  and  also  one  Steele  and  one  Tapley,  were  upon 
this  bill,  which  was  paid  at  Cincinnati  when  due. 

On  the  15th  of  AprU,  1847,  the  plaintiff  purchased  an- 
other bill  for  800  dollars,  drawn  by  Craft  on  Rodgers,  and 
indorsed  by  Lanius  and  AtJieai-n,  Steele,  and  Grace,  paya- 
ble in  four  months  at  Cincinnati,  the  proceeds  of  which 
were  paid  by  the  bank  en  the  check  of  Grace,  and  were 
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probably  used  in  paying  the  bill  first  n^nied.*  This  se-    Nov.  Term, 

cond  bill  was  due  on  the  18th  of  August,  aiid  was  returned ! — 

to  the  bai*  unpaid.  ^^Sm^ 

On  tlie  19th  of  August^  the  bank  purchased  another  bill  ▼• 

for  800  dollars,  also  payable  in  four  months  at  Ckricinnati, 
drawn  by  Craft  on  Rodgers,  and  indorsed  by  Lanius  and 
Atkeam,tSt€eley  and  one  Caleb  A,  Craft,  the  proceeds  of 
which  were  applied  to  the  payment  of  the  bill  due  on  the 
18th  of  August. 

On  the  30th  of  December,  another  bill  was  purchased, 
drawn  by  /.  B.  Crtift  on  Badgers,  and  indorsed  by  Lanius 
and  Aiheam,  Espy,  and  Orace,  payable  in  four  months  act 
dncimuUi,  the  proceeds  of  which  were  iq)plied  to  the  pay- 
ihent  of  the  bill  purchased  on  the  18th  of  August 

On  the  1st  of  June,  1848,  the  plaintifi*  purchased  the 
bill  now  in  suit,  the  proceeds  of  whiob  wei%  drawn  by  one 
of  the  parties  and  applied  to  the  payment  of  the  bill  pur- 
choped  on  the  30th  of  December. 

On  eacb  of  these  bills, *4he  plaintiff  charged  and  re- 
ceived'interest  at  the  rate  of  6  per  cent,  per  annum,  and 
three  quarters  of  1  per  cent,  exchange. 

The  defendant  then  introduced  William  Lanius  as  a  wit- 
ness, and  proved  by  him  tljiat  Lanius  and  Aiheam  were 
tfte  persons  who  really  received  the  proceeds  of  said  first 
named  bill  of  exchange,  and  they  alone  were  the  persons 
really  benefited  and  accommodated  by  tlie  negotiation 
of  all  the  bills,  the  other  parties^  on  each,  having  put  their 
names  thereon  for  the  accommodation  of  said  firm. 

Lanius  abo  testified  that  the  object  of  the  firm  of  La* 
nius  and  Atheank,  in  having  the  first  bill  made  up,  was  to 
obtain  a  Iqfixi  fj^m  the  bank,  believing  they  would  be 
more  likely  to  get  the  money  by  the  sale  of  a  bill,  than  on 
a  note,  as  the  bank  could  make  more  profit  thereby;  that 
the  bill  was  not  founded  on  any  business  transaction,  and 
the  parties  to  it  were  not  indebted  to  each  other,  or  to  the 
firm;  and  that,  when  it  was  discounted,  Lanius  and 
Atheam  did  not  expect  to  have  funds  in  Cincinnati  to  meet 
it,  arising  from  any  shipment  or  commercial  transaction 
which  would  put  money  there. 
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VoY.  Tern,       He  fartlier  testified  that  he  was  a  director  of  said  branok, 
—         —  at  the  time,  and  believed  the  board  knew  that  the  first  bill, 

trJ^   and  M  the  others,  were  negotiated  for  (be  benefit  and 

7: accommodation  of  hie  firm ;  and  that,  at  the  time  of  the 

sale  of  each  of  the  subsequent  bills  after  the  first,  it  was 
understood  by  said  branch,  the  proceeds  would  be  applied 
to  take  up  the  next  preceding  one. 

He  also  testified  that,  at  the  time  each  of  the  bills  was 
sold,  Lanitts  and  Atheam  were  engaged  in  the  business  of 
distilling  whisky  and  manufacturing  flour;  and  shipped 
their  products  to  Ctnctnnofi,  but  always  received  retoma 
next  day;  that  all  of  the  parties  on  all  the  bills  were,  at 
the  date  of  llie  first  bill,  and  ever  since  have  been,  resi- 
dents of  Ohio  county,  /ni&ma,  which  fact  was  known  to 
the  ofilcers  of  said  branch;  that  Lawrencdurgk  is  only 
twenty-two  miles  from  CtncinnaHy  and  2  dollars  would 
pay  the  expense  of  canying  1,000  dollars  in  specie  from 
one  of  those  places  to  the  other. 

The  plaintifiT  then  proved,  by  the  cashier  of  said  branch, 
that  the  several  bills  were  each  of  them  complete  and 
perfect,  and  accepted  by  the  drawee,  at  the  time  they  were 
purchased ;  that  the  exchange  charged  was  the  usual  and 
current  rate  at  which  said  branch,  at  the  times  the  bills 
were  purdiased,  was  buying  bills  on  Cincinnati;  that  he 
attended  the  sittings  of  the  board  when  the  bills  were 
bought)  and  heard  of  no  understanding  or  agreement  at 
the  sale  of  either,  that  another  bill  would  be  purchased 
or  a  note  discounted  to  enable  the  parties,  should  they 
otherwise  be  unable,  to  meet  it  at  maturity;  that  his  im- 
pression was,  6com  what  Lanius  told  him,  that  /•  B.  Crcfi 
was  the  real  debtor  on  said  bill  as  betweenjhe  parties ; 
that  none  of  the  parties  at,  or  shortly  before,  the  sale  of 
either  of  the  bills,  had  applied  for  a  loan  of  money,  with- 
out success ;  and  that,  when  the  bills  were  presented,  there 
was  a  standing  rule  of  said  branch  that  no  note  should  be 
discounted  having  more  than  ninety  days  to  run,  so  that, 
without  suspending  this  rule,  a  note  at  four  months  could 
not  have  been  discounted. 
Lanius  also  testified  that  he  gave  the  board  of  directors 
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to  understand  that  the  first  bill  was  &r  the 'use  of  his    Nov.  Term, 

I  QK| 

firm,  but  does  not  remember  that  he  told  the  board  the  

bill  was  not  founded  on  a  business  transaction,  or  that   ^^JJJmama 
he  did  not  expect  to  have  funds  in  CincinTuxti  to  meet  it.        _  ^- 

The  appeUant  contends  that  she  was  entitled  to  inter- 
est on  the  bill  from  the  date  of  its  maturity,  and  to 
damages  for  its  non-payment. 

The  judgment  is  for  the  amount  of  the  bill,  without 
interest  or  damages,  and  the  appellee  endeavors  to 
sustain  it  on  two  grounds : 

1st.  As  respects  the  damages,  that  the  appellant  was 
not  entitled  to  any,  because  the  parties  to  the  bill  were 
all  residents  of  this  state,  and,  therefore,  the  bill  is  not  ^ 
within  the  meaning  of  the  statute  which  authorizes  da- 
mages on  bills  drawn  on  persons  without  the  jurisdiction 
of  the  state.  R.  S.,  c.  31,  s.  18,  p.  579.  It  has  been  set- 
tled, however,  in  the  case  of  the  State  Bank  v.  Bowers^  8 
Blackf .  72,  that  such  a  bill  is  within  the  statute. 

2d.  The  appellee  contends  that  the  Circuit  Court  rightly 
refused  to  give  interest  or  damages,  because  the  evidence 
shows  that  a  loan  was  made  in  the  shape  of  a  bill,  or 
series  of  bills,  as  a  usurious  device  to  exact  more  than 
die  legal  rate  of  interest.  If  such  was  the  fact,  that  is, 
if  the  plaintiff*  did  make  the  loan  in  that  particular  mode 
or  form  for  the  purpose  of  evading  the  law  on  the  subject 
of  usury,  and  not  as  a  bona  fide  exercise  of  her  legitimate 
powers,  this  position  of  the  appellee  may  undoubtedly 
be  correct;  and  the  principal  question  we  have  to  examine, 
is,  therefore,  whether  the  evidence  warrants  such  a  find- 
ing. 

With  regard  to  the  origin  of  the  first  bill  in  the  series, 
it  may  be  regarded  as  proved  that  the  board  of  directors 
knew  it  was  sold  to  them  for  the  benefit  or  accommoda- 
tion of  Lanius  and  Atheamy  but,  from  that  fact  alone,  no 
inference  could  be  legitimately  drawn  that  they  intended 
to  make  a  usurious  loan.  They  had  a  right  to  deal  in 
bills  of  exchange,  and  nothing  is  more  common  thim  the 
negotiation  of  bills  where  one  of  the  parties  is  known  to 
be  the  principal  and  the  others  merely  sureties,  when 

Vol.  III.— 8 
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Kor.  Term,    guch  bills  'are,  in  fact,  founded  on  ordinary  commercial 
transactionB.    Laniiu^  it  is  true,  testified  that  the  bill  was 

VwlvmAVA  ^^^^^  fo"^  *®  purpose  of  obtaining  a  loan,  that  it  was 
▼•  not  founded  on  any  commercial  transaction,  and  that  his 
firm  did  not  expect  to  have  fiinds  to  meet  it  at  matnrity. 
But  it  does  not  appear  that  he  communicated  any  of  those 
facts  to  the  board  of  directors,  and  no  inference  afiecting^ 
die  rights  of  the  plaintifi*  can  be  fairly  drawn  from  these 
secret  or  uncommunicated  motives  of  LaniuSy  or  Lanius 
and  Atheam. 

Neither  do  we  think  the  facts  that  exchange  was  charged 
on  each  bill  in  the  series,  and  that  each  bill  after  the  first 
9  was  discounted  with  the  understanding  that  the  proceeds 
should  go  to  take  up  the  preceding  one,  amount  to  proof 
of  a  design  to  make  a  continuous  loan  or  to  charge  usu- 
rious interest.  Where  a  bill  is  drawn  in  good  faith  upon 
a  distant  point,  and  the  acceptor  is  unable  to  meet  it 
when  due,  it  may  often  be  greatiy  conducive  to  the  inter- 
est of  the  drawee,  or  other  parties  interested,  to  be  able 
to  negotiate  a  second  bill  for  the  purpose  of  paying  off 
the  first,  and  we  cannot  see  any  impropriety  in  the  bank 
permitting  them  to  do  so  at  their  solicitation.  In  the 
present  case,  all  of  the  bills  in  the  series  varied  from  esch. 
other  in  respect  to  the  parties,  there  being  names  on  each 
one  not  on  any  of  the  others.  We  are  not  sure  that  this 
fact  would  make  any  material  difference,  but,  at  all  events, 
we  think  that,  in  this  case,  the  negotiation  of  each  bill, 
so  far  as  appears  from  the  evidence,  was  a  separate  and 
distinct  transaction. 

The  only  remaining  fact  which  is  urged  as  conducing 
to  prove  the  design  imputed  to  the  plaintiff,  is,  the  differ- 
ence between  the  rate  of  exchange  charged,  three-fourths 
of  one  per  cent,,  and  the  cost  of  transporting  specie  be- 
tween Lawrenceburgh  and  CincinnatL  We  do  not  think 
there  is  any  evidence  whatever  that  the  rate  charged  was 
exorbitant  or  illegal.  The  cost  of  the  transportation  of 
specie,  certainly,  is  not  the  proper  criterion  to  ju^ge  of 
^    the  value  of  exchange  (1). 

Upon  the  whole,  if  all  the  facts  detailed  in  the  evidence 
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had  been  shown  to  have  been  within  the  knowledge  of  ^ov.  Term, 

the  bank,  and  if  the  whole  series  of  bills  had  been  the '. — . 

result  of  a  previous  contract  or  understanding  between  ^^o^^"'"" 
the  parties  to  make  a  continuous  loan,  charging  exchange  Snuron. 
at  intervals  by  way  of  addition  to  the  legal  interest  on 
ordinary  loans,  those  facts  might  have  warranted  a  very 
different  decision,  but  03  there  is  no  evidence  whatever  of 
such  a  knowledge  or  agreement  on  the  part  of  the  bank, 
we  can  see  no  satisfactory  grounds  upon  which  the 
charge  of  usury  can  be  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs; 
and  the  proceedings  back  to  the  finding  of  the  Court 
upon  the  issue  submitted  are  set  aside,  with  directions  to 
fhe  Court  to  render  a  judgment  in  conformity  with  this 
opinion. 

P.  L.  Spooner,  for  the  appellant. 

/.  W.  Chapman  and  E,  Dumont,  for  the  appellee. 

(1)  There  is  no  rule  of  law  fixing  the  rate  which  maj  be  lawfollj 
diAiged  for  ezchangie.  Though  the  price  ie  influenced  bj  the  eost  of  the 
Intnaportation  of  specie  from  one  place  to  another,  yet  it  is  alao  materiaU^ 
affected  by  the  state  of  the  trade,  by  the  urgency  of  the  demand  for  ramit- 
tanees,  and  by  the  quantity  brought  into  the  market  fbr  sale;  and,  some- 
times, material  changes  take  place  in  a  single  day,  although  no  alteration 
baa  taken  place  in  tiie  expense  of  transporting  specie.  AndrnoB  r.  Pond, 
13Fet0r8,65. 


McKiNNEY  V.  Springer. 

To  a  declaration  upon  the  common  counts  for  work  and  labor,  the  defend- 
ant pleaded  as  follows:  1.  That  the  causes  of  action  did  not  accrue 
within  five  years,  dec.  2.  That  the  defendant  did  not,  at  any  time  with- 
in five  years,  ^.,  undertake  and  promise,  in  manner  and  form,  drc. 
Held,  that  the  pleas  were  identical. 

The  proviso  in  the  11th  section  of  the  act  of  1838  regulating  the  practice 
in  suits  at  law,  which  enacts  that,  if  in  any  of  the  actions  or  suits  enu- 
merated in  that  section,  judgment  be  given  for  the  plaintiff  and  afterwards 
reversed  for  error,  a  new  action  may  be  commenced  within  a  year  after 
raeh  TeTOTsal,  applies  to  suits  in  chancery  as  well  as  to  actions  at  law. 
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Not.  Temi,    A  pviy  who  has  applied  to  chanceiy  for  reliof  and  obtained  a  deeree, 


1851. 


MoKnnnnr 

T. 


Wednesday, 
November  26. 


when  his  remedj  was  ezclusiyely  at  law,  may,  under  said  proyiso,  at 
any  time  within  a  year  after  the  reversal  of  such  decree  for  error,  prose- 
cute his  action,  for  the  same  matter,  at  law. 

Where  one  has  entered  into  a  special  agreement  to  perform  work  for  ano< 
ther,  and  furnish  materials,  and  has  done  work  and  furnished  materiais, 
but  not  in  the  manner  stipulated  by  the  contract;  or  where  he  has  volun- 
tarily abandoned  the  work  before  its  completion;  yet  if  the  work  done 
and  the  materials  furnished  are  accepted  and  used  by  the  other  party, 
the  latter  is  answerable  to  the  amount  whereby  he  is  boiefited,  upon 
an  implied  promise  to  pay  for  the  value  he  has  received. 

But  such  amount  cannot  exceed  the  price  which  would  have  been  allowed, 
under  the  contract,  for  the  same  amount  of  work,  or  quantity  of  materials, 
had  the  contract  been  fulfilled. 

The  mode  of  ascertaining  the  real  benefit  received  from  the  part  perform- 
ance of  woe'k,  in  cases  like  the  present,  is  to  estimate  the  whole  work  at 
the  price  fixed  by  the  contract,  and  to  deduct  from  that  the  amount 
requisite  to  complete  the  part  of  the  work  left  unfinished.  If  any  loss  is 
occasioned  by  the  unfinished  part  costing  more  in  proportion  than  the 
whole  was  undertaken  for,  the  loss  must  be  borne  by  the  party  who 
originally  contracted  to  do  the  whole.  The  amount  to  be  allowed  may, 
in  some  cases,  be  less  than  the  proportion  which  the  work  done  would 
bear  to  the  cost  of  the  whole,  but  cannot  exceed  it. 

It  seems  that  the  defendant  may,  in  an  action  of  this  kind,  reduce  the 
amount  to  be  recovered  by  showing  that  he  sustained  special  damage  by 
reason  of  the  non-performance  of  the  contract  by  the  plaintiff,  or  he 
may  waive  the  recoupment  of  such  damages  and  bring  a  cross  action  to 
recover  them. 

"WhBfB  an  entire  job  of  work  was  to  be  done  under  a  i9)ecial  contract,  and 
the  compensation  was  to  be,  on  its  completion,  the  conveyance  of  a  lot 
of  ground,  and  the  workman,  having  done  a  part  of  the  work,  abandoned 
the  contract,  but  the  party  for  whom  the  work  was  done  received  and 
retained  the  benefit  thereof,  it  was  held,  that  the  value  of  the  lot  was  to 
be  considered  as  representing  the  compensation  the  workman  was  to  re- 
ceive, and  from  it  should  be  deducted  the  amount  necessaiy  to  make  up 
the  deficiencies  of  the  other  party  in  the  completion  oi  the  contract. 

Where  a  building  is  in  process  of  construction  under  a  special  contract,  and 
additions  or  alterations  are  made,  the  original  contract,  unless  it  has 
been  so  entirely  abandoned  that  it  is  impossible  to  trace  it  and  to  say  to 
what  part  of  the  work  it  is  applicable,  is  held  still  to  exist,  and  to  be 
blinding  on  the  parties  as  far  as  it  can  be  followed. 

Interest  is  allowable,  under  the  statute,  for  a  vexatious  delay  of  payment 
for  work. 

Where  work  is  done  and  materials  furnished  in  continuation  of  an  entire 
job,  if  one  of  several  items  is  within  the  period  of  the  statute  of  limita- 
tions, the  statute  does  not  bar  the  recovery  upon  any. 

APPEAL  from  the  Decatur  Circuit  Court. 

Smith,  J. — Assumpsit  by  SpHngef  against  McKinney  for 
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work  and  labor.    The  firat  coant  alleges  that  on  the  Idlih   ^o^*  Term, 


1851. 


of  Majfy  1840,  the  defendant  was  indebted  to  the  plaintiff 
2^00  dollars  for  building  a  certain  house,  and  being  so    ^^'^l'"" 
indebted,  the  defendant  promised  to  pay  the  plaintiff  that  ^  ^u««i 
sum,  dec.     The  second  and  third  counts  allege  an  indebt- 
edness for  so  much  as  the  building  of  the  said  house  was 
reasonably  worth. 

The  defendant  filed  the  following  pleas : 

1st.  The  general  issue. 

2d.  That  said  causes  of  action  did  not  accrue  widun 
six  years. 

3d.  That  the  defendant  did  not,  at  any  time  within  six 
years,  undertake  and  promise  in  manner  and  form,  dec. 

4th.  That  the  defendant  did  not,  at  any  time  within  five 
years,  undertake,  &c. 

The  fifth  plea  was  rejected  and  is  not  upon  the  record. 

6th.  That  the  Revised  Statutes  of  1848,  were  received 
by  the  clerk  of  the  Decatur  Circuit  Court  on  the  6th  of 
3ldrch,  1844,  and  a  record  was  made  of  such  reception; 
and  that  the  defendant  did  not,  within  five  years  next  be- 
fore said  6th  day  of  Marchy  nor  at  any  time  within  five 
years  before  the  commencement  of  the  suit,  undertake,  dec. 

7th.  The  seventh  plea  is  exactly  similar  to  the  sixth, 
except  that  it  alleges  the  causes  of  action  did  not  accrue 
within  five  years  before  said  6th  day  of  March,  nor  within 
five  years  before  the  commencement  of  the  suit. 

There  are  also  two  pleas  of  set-off^  but  as  no  evidence 
was  given  under  them  they  need  not  be  noticed. 

The  fourth  plea  was  ac^udged  bad  on  demurrer,  and 
the  seventh  plea  was  rejected,  on  the  motion  of  the  plain- 
tiff, upon  the  ground  that  it  is  substantially  similar  to  the 
sixth. 

Upon  a  former  trial,  a  demurrer  had  been  sustained  to 
the  sixth  plea,  and,  for  that  reason,  the  judgment  was  re- 
versed by  this  Court.  See  case  between  the  same  parties, 
8  Blackf.  d06.  The  plaintiff,  after  the  cause  had  been 
remanded,  obtained  leave  to  withdraw  the  demurrer  and 
file  the  following  replication : 

That  in  Mioq^f  1840,  the  plaintiff  commenced  a  suit  in 
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V0W.  Twm,   diancery  for  the  same  cauBes  of  action,  and 

_^ 1 —  judgment  in  the  Circuit  Court,  which  judgment  wbm  re- 

MoKumn  ^^j.^^  jjy  the  Supreme  Court,  for  error,  on  the  21flrt  of 
SnursHu  February^  1844,  and  his  bill  was  difimissed  without  preju- 
dice; and  that  said  suit  in  chancery  was  commenced 
within  five  years  after  the  promise,  and  the  present  suit 
was  commenced  within  one  year  after  said  decree  was 
reversed. 

This  replication  was  demurred  to,  but  the  demurrer 
was  overruled ;  and  the  plaintiff  having  taken  issue  on 
the  first  plea,  and  traversed  the  other  pleas  before  no- 
ticed, the  cause  was  submitted  to  a  jury  upon  the  issues 
remaining  undisposed  of,  and  the  pliuntiff  obtained  a 
▼erdict  and  judgment  for  2,200  dollars  damages. 

The  first  error  assigned  is,  that  the  rejection  of  the 
seventh  plea  was  erroneous.  The  appellant  contends 
that  the  sixth  and  seventh  pleas  are  essentially  difierent, 
as  under  the  one  the  statute  of  limitations  would  begin 
to  run  at  the  time  of  the  promise,  and  under  the  other  at 
the  time  the  cause  of  action  accrued.  In  the  present 
oase,  the  promises  laid  in  the  declaration  are  all  implied^ 
and  as  no  implied  promise  could  arise  until  the  cause  of 
action  accrued,  the  two  pleas  must  be  regarded  as  identi- 
cally the  same,  at  least  for  the  purposes  of  this  suit. 
Whenever  there  was  an  indebtedness  such  as  is  averred 
in  the  declaration,  there  was  a  cause  of  action^  and  at  the 
same  time  the  promise  to  pay  was  implied  from  the  in- 
debtedness. Whether  there  are  any  cases  in  which  the 
statute  begins  to  run  before  payment  is  due,  we  need  not 
now  stop  to  inquire.  The  general  rule  is,  that  the  statute 
does  not  begin  to  run  at  the  time  of  the  making  of  a  con- 
tract or  promise,  but  from  the  time  the  plaintiff  might 
haye  brought  his  action,  if  he  was  not,  at  that  time,  sub- 
ject to  any  of  the  specified  disabilities.  Chit,  on  Con. 
708,  8  Am.  Ed. 

The  appellant  also  contends  that  the  Court  erred  in 
overruling  the  demurrer  to  the  replication  to  the  sixth 
plea.  The  statute  of  limitations  relied  on  in  that  plea,  is 
that  contained  in  the  12th  section  of  the  act  regulating 
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the  practice  in  suits  at  law,  in  the  Revised  Code  of  1838,  ^<>v-  Tema, 
p.  447.  By  that  section,  all  actions  of  debt  on  simple 
contract,  for  rent  arrear,  actions  on  the  case  (other  than 
for  slander),  actions  of  account,  trespass,  trespass  quare 
dausum  fruity  detiaoe,  and  replevin,  were  required  to  be 
commenced  within  five  years,  and  after  enumerating  the 
actions  to  be  commenced  within  shorter  periods,  there  is 
a  proviso  that  if,  in  any  of  the  said  actions  or  suits,  judg- 
ment be  given  for  the  plaintiff  and  afterwards  reversed 
for  error,  a  new  action  may  be  commenced  within  a  year 
after  such  reversal.  It  is  urged  that  this  proviso  refers  to 
actions  at  law  onily,  and,  it  is  true,  actions  or  suits  ia 
chancery  are  not  expressly  named,  but  we  think  they  are 
within  the  spirit  and  intention  of  the  statute.  It  is  also 
said  that  the  cause  of  action  relied  on  in  this  suit,  could 
not  have  been  a  proper  subject  of  chancery  jurisdiction, 
and  that  the  actions  referred  to  in  the  proviso,  should  be 
interpreted  to  mean  actions  whereof  the  Courts  in  which 
they  were  brought  had  competent  jurisdiction.  To  give 
It  this  construction  would  greatly  cripple  the  effect  of  the 
proviso,  and  would  defeat,  in  a  great  measure,  the  object 
the  legislature  seems  to  have  had  in  view,  namely,  if  the 
plaintiff  had  made  an  effort  to  recover  hb  debt  by  com* 
mencing  an  action  within  the  limited  time,  but,  owing  to 
some  error  in  the  mode  or  form  of  bringing  his  suit,  or 
in  the  proceedings,  a  proper  judgment  could  not  be  ren- 
dered, and  while  he  was  prosecuting  such  an  erroneous 
action  the  statute  of  limitations  had  run  out — ^to  give  him 
sufficient  additional  time  to  commence  a  new  suit.  In  a 
large  minority  of  the  cases  where  a  new  suit  would  be  ne- 
cessary, it  would  be  because  of  a  want  of  jurisdiction  of  the 
first  action.  Most  other  errors  would  be  rectified  by  new 
trials.  We  think,  therefore,  the  meaning  of  the  proviso 
ought  not  to  be  so  limited. 

Upon  the  trial,  the  plaintiff,  to  sustain  the  issues  on  his 
part,  proved  that  he  had  done  certain  work  in  the  building 
of  a  house  for  the  defendant,  and  then  called  several  wit* 
nesses  to  prove  the  value  of  the  work  so  done  according 
to  the  customary  prices. 
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The  defendant  then  proved  that  the  work  was  com- 
menced under  a  special  contract  in  writing,  by  which  the 
plaintiff  agreed  to  build  a  house  of  the  specified  dimen- 
sions, &c.f  and  to  complete  the  'same  on  the  Ist  day  of 
August^  1838;  and  the  defendant,  in  consideration  there- 
for, was  to  convey  to  the  plaintiff  a  certain  house  and  lot 
in  the  town  of  Green^rgh. 

The  house  was  not. finished  on  the  day  specified,  and 
there  was  evidence  tending  to  prove  that  the  plaintiff 
continued  to  work  upon  it,  with  the  knowledge  of,  and 
without  objection  by,  the  defendant,  until  some  time  in  the 
year  1839,  when  the  work  was  abandoned  and  the  de- 
fendant took  possession  of  the  house,  which  was  still 
incomplete. 

It  also  appeared  that,  during  the  progress  of  the  work, 
some  alterations  of  the  original  plan  and  specifications 
were  made  by  the  agreement  of  the  parties;  and  there 
was  some  evidence  that  a  portion  of  the  work  done  was 
defective  and  not  executed  in  a  workman-like  manner. 

The  Court  gave  several  instructions  to  the  jury,  some 
of  which  were  to  the  following  effect: 

That  if  the  work  upon  the  building  in  question  was 
undertaken  by  the  plaintiff  under  the  written  contract 
given  in  evidence,  and  Ihe  plaintiff  failed  to  complete  the 
house  according  to  the  terms  and  at  the  time  specified,  and 
the  plaintiff  abandoned  the  work  while  in  an  unfinished 
state,  without  the  fault  of  the  defendant,  and  without  his 
requiring  the  plaintiff  to  quit,  they  should  find  for  the  de- 
fendant; but  if,  after  the  time  specified  in  the  contract  for 
its  completion,  die  defendant  suffered  the  plaintiff  to  pro- 
ceed with  the  work,  and  then,  before  its  completion,  re- 
quired tiie  plaintiff  to  quit,  the  plaintiff  should  recover 
the  reasonable  value  of  the  work  done  and  materials  fur- 
nished, if  the  defendant  has  had  the  use  and  benefit  of 
them. 

That  if,  after  making  the  written  contract,  the  defend- 
ant agreed,  by  parol,  to  alterations  in  the  plan  of  the 
building,  or  of  the  terms  of  the  agreement  in  any  matter, 
and  the  plaintiff  finished  the  work  according  to  the  altera- 


OF  THE  STATE  OF  INDIANA. 


65 


tions  or  change  in  the  contract,  though  he  could  not  re- 
cover on  the  written  contract,  he  could  recover  the  value 
of  the  work. 

That,  if  the  jury  find  for  the  plaintifi*,  the  measure  of,, 
damages  should  be  the  reasonable  value  of  the  v^ork  and 
materials — provided  that  does  not  exceed  the  amount  he 
would  have  received  for  the  same  amount  of  work  if  the 
contract  had  been  finished  according  to  its  terms. 

That  if  they  should  find  for  the  plaintiff,  and  believci 
from  the  evidence,  that  payment  has  been  vezatiously  and 
nnreasonably  delayed  by  the  defendant,  they  might  give 
interest  to  the  plaintiff  for  such  delay  of  payment. 

That  if  the  items  of  work  and  materials  for  which  the 
suit  was  brought,  were  done  and  furnished  in  continuation 
of  one  and  the  same  job,  and  some  portion  of  such  labor 
and  materials  was  done  or  furnished  in  Jvly^  1630,  or  at 
any  other  period  within  six  years  before  the  commence- 
ment of  the  suit,  they  may  find  for  the  plaintiff  for  all  the 
items  proved,  although  some  of  them  may  have  been  done 
or  furnished  before  that  time. 

There  are  several  errors  in  these  instructions,  which  we 
must  proceed  to  notice. 

It  is  a  well  established  principle,  that  where  one  has 
entered  into  a  special  agreement  to  perform  work  for  an- 
other and  furnish  materials,  and  work  is  done  and  mate- 
rials furnbhed,  but  not  in  the  manner  stipulated  in  the 
contract,  yet,  if  they  are  a^scepted  and  used  by  the  other 
party,  he  is  answerable  to  the  amount  whereby  he  is  bene-^, 
fited,  on  an  implied  promise  to  pay  for  the  value  he  has 
received,  though  no  action  can  be  maintained  on  the  spe< ; 
cial  contract.  The  doctrine  is  stated  in  general  terms  in 
Lomax  v.  Bailtf,  7  Blackf.  603,  though  that  was  an  action 
of  covenant  on  the  special  agreement,  and  the  plaintiff 
failed.  See  also,  HoUingshead  v.  Matchee,  13  Wend.  276; 
Tan  Deusen  v.  Blum^  18  Pick.  220 ;  Adams  v.  HVl,  16  Maine 
R.  215. 

In  this  clase,  therefore,  if  the  defendant  had  the  benefit 
of  certain  labor  and  materials  of  the  plaintiff,  the  latter 
was  entitled  to  recover  a  compensation  equal  to  the  bene- 
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Kor.  Terra,   fit  the  defendant  had  so  received :  and  his  right  to  recover 
1  did  not  depend  upon  the  question  whether  the  work  was 
MoKiNNiY   I  finally  abandoned  at  the  requirement  of  the  defendant  or 
SnuNGXE.    ,not,  as  is  assumed  in  the  instructions. 

^  The  plaintiff  was  clearly  in  default  in  not  haying  com- 
pleted his  contract  in  the  time  and  manner  specified,  and, 
therefore,  he  does  not  bring  his  action  on  the  agreement, 
but  relies  on  a  general  count  for  work  and  labor.  The 
defendant  cannot  say,  in  defense,  that  he  rescinded  the  con- 
tract in  consequence  of  the  default  of  the  plaintiff,  inas- 
much as  he  has  received  some  benefit  from  the  plaintiflPs 
part  performance;  and  whether  the  plaintiff  finally  aban- 
doned the  work  voluntarily  or  not  is  immaterial ;  but  the 
defendant  may  show  the  agreement,  to  limit  the  damages; 
and  the  value  of  the  wori^  done  and  materials  furnished 
b  to  be  estimated,  in  such  cases,  according  to  the  actual 
benefit  received  by  the  defendant  from  such  part  perform- 
ance, in  obtaining  the  completion  of  the  work  stipulated 
j^  to  be  done.  The  plaintiff,  having  contracted  to  furnish 
1  the  work  in  a  finished  state,  is  not  entitled  to  have  the 
value  of  his  services  estimated  according  to  the  customa- 
ry prices  paid  under  other  circumstances,  for  that  would 
not  be  a  fair  criterion  of  their  value  to  the  defendant. 
^  In  the  case  oiKoon  v.  Greenmany  7  Wend.  121,  the  plain- 

tiff agreed  to  do  certain  mason-work  in  the  building  of  a 
dwelling-house,  the  materials  to  be  furnished  by  the  de- 
fendant, and  the  work  to  be  completed  by  the  1st  of  ^ic- 
gust,  1828,  for  which  the  defendant  was  to  pay  a  stipu- 
lated price.  The  plaintiff  commenced  the  work,  but  was 
delayed  by  the  neglect  of  the  defendant  to  furnish  mate- 
rials, and,  in  the  month  of  October^  having  performed  part 
of  the  work,  he  quit,  refused  to  finish  it,  and  brought  suit. 
On  the  trial,  the  plaintiff  called  witnesses  to  prove  the 
value  of  the  work  done,  and  their  evidence  was  admitted 
in  the  Court  below,  but  the  judgment  was,  for  that  reason, 
reversed;  the  Supreme  Court  holding,  that  so  far  as  the 
work  was  done  under  a  special  contract,  the  prices  stipu- 
lated in  it  afforded  the  best  evidence  of  the  value  of  the 
work,  and  that,  unless  it  appeared  that  the  work  was  ren- 
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dered  more  expensive  to  the  plaintUT  by  the  improper   ^o^-  Term, 
interference  of  the  defendant,  the  contract  prices  were 


conclusive  between  the  parties.  °  v!™*'^ 

In  Ladue  v.  Semourj  24  Wend.  60,  an  action  was  brought  v*raw«w. 
to  recover  payment  for  tanning  500  hides.  The  work  had 
not  been  completed  within  the  time  specified  in  a  written 
contract.  Branson,  C.  J.,  said,  the  question  was  not  what 
the  work  and  materials  cost  the  plaintiff,  or  how  much, 
under  other  circumstances,  he  ought  to  have — ^he  could 
not  be  entitled,  in  any  event,  to  more  than  the  contract 
price,  and  from  this  must  be  deducted  all  the  defendant 
had  lost  by  the  want  of  a  strict  performance  of  the  agree- 
ment. 

So,  in  the  case  of  Vanderbilt  v.  The  Eagle  Iran  Warksy 
25  Wend.  665,  it  was  held  that  where  work  to  be  done  in 
a  particular  manner  was  accepted  and  reduced  to  use, 
though  it  was  not  done  in  the  manner  stipulated,  the  party 
for  whom  it  was  done  was  liable  in  an  action  for  the  value, 
but  could  claim  a  deduction  for  the  part  left  unperformed. 

Brewer  v.  The  Inhabitants  of  Tyringhamy  12  Pick.  547, 
is  another  case  to  the  same  effect.  The  action  was  on  a 
quamiwm  meruit  for  building  a  bridge.  The  plaintiff  had 
performed  part  of  the  work,  pursuant  to  a  contract,  and 
left  the  rest  unfinished.  The  defendants  finished  the 
work,  and  the  plaintifi*  recovered  the  price  agreed  upon, 
after  deducting  the  expenses  incurred  by  the  defendants 
in  completing  it. 

Mr.  ChiUy  states  the  measure  of  damages  in  such  cases 
to  be  ''  the  stipulated  price,  less  the  sum  which  it  would 
take  to  complete  the  work  according  to  the  agreement.'' 
Chit,  on  Con.  493,  8th  Am.  Ed. 

In  the  last  clause  of  the  first  instruction  above  quoted, 
the  jury  are  told  that,  if  the  defendant  had  the  benefit  of 
the  plaintiff's  work  and  materials,  the  latter  should  reco- 
ver their  reasonable  value.  This  instruction,  as  applied 
to  the  circumstances  of  this  case,  is  erroneous;  and  the 
error  is  not  fully  remedied  by  the  instruction  relative  to 
the  measure  of  damages,  which  limits  such  reasonable 
value  to  the  am  unt  the  plaintiff  would  have  received  for 
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Not.  Term,    the  same  quantity  of  work,  if  he  had  completed  his  con- 

tract.    The  jury  would  understand,  from  these  instruc- 

UoKxKvwr  ^iQng^  j^  applying  them  to  the  evidence  given,  that  the 
SpKiifoxB.  .  «  reasonable  value"  they  were  to  put  upon  the  plaintiff's 
labor  and  materials,  was,  not  their  reasonable  value  to  the 
defendant,  under  the  particular  circumstances  of  the  case, 
but  their  reasonable  value,  to  be  estimated  according  to 
the  customary  prices  charged  by  other  workmen.  By  the 
rule  thus  given,  if  a  man  contracts  with  another  to  build 
a  house  for  a  certain  price,  and  leaves  the  house  only 
half  finished,  he  would  be  entitled  to  recover  half  the 
stipulated  price,  when  that  did  not  exceed  the  customary 
rates,  if  the  owner  took  possession  of  the  unfinished 
building,  which,  in  most  cases,  he  could  not  well  avoid 
doing.  It  would  give  the  builder  a  very  unfair  advantage, 
for  he  could  stop  when  he  pleased,  and  compel  the  own- 
er of  the  property  to  pay  him  a  full  price  for  what  work  he 
h^  done,  whatever  losses  might  have  been  sustained  by 
bis  failure  to  complete  his  undertaking.  In  such  cases, 
the  owner  of  the  property  contracts  to  pay  a  gross  sum 
for  a  house  when  complete,  not  a  ratable  proportion  of 
that  sum  for  so  much  of  the  building  ^  should  be  erected ; 
and  if,  through  the  default  of  the  builder,  he  obtains  only 
an  unfinished  house,  the  proper  mode  of  ascertaining  the 
real  benefit  received  by  him,  from  such  part  performance, 
is  to  estimate  the  whole  work  at  the  price  the  parties  had 
agreed  upon,  and  deduct  from,  that  the  amount  necessary 

to  complete  the  portjojis  of  the  work  left  unfinished.     If 

there  is  any  loss  occasioned  by  such  unfinished  work 
co.4ting  more  in  proportion  than  the  whole  work  was  un- 
dertaken for,  such  loss  is  the  consequence  of  the  default 
of  the  party  who  originally  contracted  to  do  it,  and  upon 
him  it  ought  to  fall.  There  may  be  cases  in  which  the 
builder  would  not  be  entitled  to  recover  so  much  as  the 
proportion  which  the  work  done  would  bear  to  the  cost  of 
the  whole,  but  he  ought  not  to  recover  more  than  that 
proportion. 

It  seems  that  the  defendant  may,  in  an  action  of  this 
kind,  reduce  the  amount  to  be  recovered,  by  showing  that 
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he  has  sustained  special  damages  by  reason  of  the  non-  f  "^oy-  Term, 
performance  of  the  contract  by  the  plaintiff,  or,  he  may 
waive  the  recoupment  of  such  damages,  and  bring  a  cross  '  Mo&iwtT 
action  to  recover  them.     Eppetiy  v.  Bailey^  at  this  term.        Smwanu 

In  the  present  case,  the  plaintiff  was  to  be  compensated 
for  building  the  house  in  question,  by  receiving  the  con- 
veyance of  a  lot  of  ground ;  but  this  fact  will  not  occasion 
any  difficulty  in  the  application  of  the  proper  measure  of 
damages.  If  the  plaintiff  had  finished  his  contract  and 
brought  an  action  on  the  special  agreement,  the  measure 
of  damages  would  have  been  the  value  of  the  lot  he  was 
to  have  received,  not  the  reasonable  or  customary  value 
of  the  work  done.  Ellison  v.  Dove^  8  Blackf.  571. — Lucas 
▼.  HeaUnif  Ind.  R.  184  (1).  So,  in  this  suit,  the  value  of  [ 
tiie  lot  must  be  considered  as  representing  the  compensa- 
tion the  plaintiff  was  to  receive  for  the  whole  work,  and 
from  it  must  be  deducted  the  amount  necessary  to  make 
up  the  plaintiff's  deficiencies  in  the  completion  of  his 
contract. 

The  instruction  relative  to  the  effect  of  the  alterations 
in  the  plan  of  the  building,  made  by  the  parties  during 
the  progress  of  the  work,  is  also  erroneous.  When  a 
building  is  in  process  of  construction,  and  additions  or 
alterations  are  made,  the  original  contract,  unless  it  be 
so  entirely  abandoned  that  it  is  impossible  to  trace  it  and 
say  to  what  part  of  the  work  it  shall  be  applied,  is  held 
still  to  exist,  and  to  be  binding  on  the  parties  as  far  as  it 
can  be  followed.  The  additions,  or  alterations,  if  the 
expense  of  the  work  is  thereby  increased,  may  be  the 
subjects  of  a  new  contract,  either  express  or  implied,  but 
they  do  not  affect  the  original  contract,  which  still  remains 
in  force.  Chit,  on  Con.  492. — Lovdock  v.  King^  1  Moo. 
&  Rob.  QO,— Wright  v.  Wright,  1  litt.  \S\.—McCormick 
V.  ConneUyy  2  Bay,  401 .  In  this  case,  the  evidence  shows 
that  the  alterations  were  not  of  such  a  character  as  ma- 
terially to  interfere  with  the  specificationB  of  the  original 
contract. 

The  instruction  to  the  jury,  tiiat  they  might  give  inte- 
rest for  a  vexatious  delay  of  payment,  is  in  conformity 
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Not.  Term,    with  a  statutory  provision,  and  is  not  objectionable.    R. 

I^^^L S.  c.  31,  8.  28,  p.  581. 

Rvcm  rp^^  j^^  instruction  to  be  noticed  is  that  haying  refer- 

BsATT.  ence  to  the  statute  of  limitations.  So  far  as  it  may  be 
understood  to  mean  that  the  statute  would  not  begin  to 
run  until  after  the  plaintiff  had  ceased  to  work  upon  the 
house  in  question,  this  instruction  is  correct ;  a  contract 
to  build  a  house,  being  in  law  an  entire  contract  to  do 
the  thing  stipulated,  and  not  a  contract  for  each  separate 
item  of  work  or  materials  done  or  furnisfajed  in  the  pro- 
gress of  the  undertaking.  So  far  as  it.  favors  the  idea 
that  the  plaintiff  is  entitled  to  recover  for  those  items  of 
work  and  materials,  what  he  had  proved  them  to  have 
been  worth  according  to  the  customary  prices  paid  at  the 
time  for  similar  work  and  materials,  it  is,  like  the  other 
instructions  before  noticed,  erroneous  (2). 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  Damson,  for  the  appellant. 

/.  Robinson  and  /.  S.  Scobejf,  for  the  appellee. 

(1)  1  Garter's  Ind.R.  964. 

(2)  The  doctrine  stated  in  tlie  present  case,  in  relation  to  the  right  to 
recover  damages  upon  the  part  performance  of  a  special  contract,  is  in  con- 
flict with  that  asserted  in  Swift  y.  WiUianu,  3  Carter's  Ind.  R.  365,  and 
HoagUnd  ▼.  Moore,  d  Blackf.  167;  and  those  cases  maj  be  deemed,  as  to 
that  doctrine,  to  be  oyenrukd.  See,  also,  Cronmer  v.  Cfrahmm,  I  Blackf. 
406,  where  the  doctrine  stated  in  the  two  last-named  cases  seems  also  to 
bare  been  held. 
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RucKSR  V.  Beatt. 

An  opinion  expressed  by  a  witness,  inconsistent  with  a  fact  testified  to  bj 
him,  cannot  be  given  in  evidence  to  impeach  his  credit. 

In  an  examination  to  impeach  the  credit  of  a  witness  by  proof  of  his  gen- 
end  bad  character,  the  inquiry  must  be  limited  to  his  character  at  the 
time  of  the  examination. 
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ERROR  to  the  Rush  Circait  Court.  Hot.  Term. 

PERKOfSy  J. — Josiah  Gordon  sued  James  S.  Rucker,  in 1 — 

trespass,  for  criminal  conversation  with  said  Oordon^s      ^^^^n 
wife.    Rocker  pleaded  the  general  issue.     The  cause  was       Bbjot. 
tried  by  a  jury,  and  Oordon  obtained  a  verdict  and  judg-  Wednudaw, 
ment  for  500  "dollars.     Gordon  died,  and  Beatyy  his  admin-  ^««««*«^  ^' 
istrator,  was  made  a  party  to  the  judgment,  and  is  the 
defendant  in  this  Court. 

A  bill  of  exceptions  states  that,  on  ihe  trial,  '*  one  Wil- 
liam Moore,  having  been  called  by  the  plaintiff  and  sworn  as 
a  witness,  on  cross  examination,  stated,  on  the  question 
of  the  defendant,  that  the  plaintiff  had  not  said  to  bim 
that  he  brought  this  suit  to  prevent  the  defendant  from 
suing  him.  Whereupon  the  defendant  asked  the  witness 
if  he  had  not  himself  told  one  John  Ross,  in  his  shop  at 
Burlingtony  in  said  county,  last  winter,  that  that  was  the 
reason  why  the  plaintiff  sued;  to  which  the  witness  re- 
plied that  he  had  no  recollection  of  having  so  told  Boss. 
Thereupon,  said  Ross,  a  competent  witness,  was  called 
and  sworn,  and  asked  if  Moore  did  not  tell  him  as  above, 
in  his  shop  last  winter;"  and,  objections  being  made,  the 
the  Court  directed  the  witness  not  to  answer,  &c. 

We  think  the  Court  committed  no  error  in  this.  It  will 
be  observed  that  the  witness  was  not  asked  whether  he 
did  not  tell  Ross  that  the  plaintiff  had  told  him  the  reason 
he  sued  was  to  prevent  the  defendant  suing  him,  but 
whether  he  had  not  himself  expressed  the  opinion  to  Ross 
that  such  was  the  reason  of  the  suit.  Now,  whether  he 
had  expressed  such  an  opinion  to  Ross  or  not,  or  whether 
he,  even  then,  privately  entertained  such  an  opinion  or  not, 
had  nothing  to  do  with  the  facts  of  the  case,  and  was 
irrelevant  and  immaterial. 

The  bill  of  exceptions  further  states  that  ^^  James  Havens, 
a  competent  witness,  was  called  by  the  defendant,  for  the 
purpose  of  proving  the  general  character  of  the  said  wit- 
ness, Moore  ;  and  being  asked  if  he  was  acquainted  with 
the  general  character  of  said  witness,  at  that  time,  an- 
swered that  he  did  not  know  that  he  was ;  he  was  then 
aaked  if  he  was  acquainted  with  that  character  some  five 
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Not.  Term,   years  ago.    The  plaintiff  objected  to  this  question 

-  answered,  and  the  Court  sustained  the  objection,  the  de- 


^  fendant  having  abeady  adduced  other  evidence  tending 

Baomt,  to  prove  that  the  character  of  said  Moore  was,  at  the  time 
of  the  trial,  bad." 

We  do  not  see  that  the  defendant  was  injured  by  this 
ruling  of  the  Court.  The  general  rule,  in  cases  like  this, 
is,  that  testimony  as  to  character  must  relate  to  the  time 
at  which  the  witness,  sought  to  be  impeached,  is  exam- 
ined ;  and  if  the  defendant  had  already  shown  that  the 
character  of  Moore  was  then  bad,  he  had  accomplished 
all  that  was  necessary.  If  he  had  not  been  able  to  es- 
tablish that  it  was  then  bad,  he  had  no  right  to  go  back 
five  years  for  the  sake  of  attacking  it.  If  he  had  shown 
it  to  be  bad  at  the  time  of  the  trial,  we  do  not  see  that 
there  was  any  objection  to  his  also  showing  it  to  have 
been  always  bad,  except  the  time  that  would  have  been 
consumed  in  the  examination.  That  time  the  Court  was 
not  bound  to  waste. 

The  plaintiff  in  error  obijects  generally  to  the  instruc- 
tions that  were  given  to  the  jury,  and  to  the  refusal  to 
give  others  that  were  asked,  but  specifies  no  particulars. 
We  think  there  is  no  error  in  this  part  of  the  case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

8,  W.  Parker y  for  the  plaintiff. 

/.  S,  Newmauy  for  the  defendant. 


Efperly  V,  Bau.ey. 

Where  a  party  has  sold  and  delivered  chattels,  or  performed  labor  for  ano- 
ther, nnder  a  special  contract  which  he  has  failed  to  complete,  and  aneit 
part  performance  has  been  a  benefit  to  the  party  receiving  it,  which  bene- 
fit he  has  retained  alter  the  expiration  of  the  time  for  completing  the 
contract,  an  action  on  the  quantum  valebat  or  quantum  meruit  may  be 
supported  for  the  chattels  delivered  or  the  work  done. 

In  such  a  case,  the  defendant  may  prove,  by  way  of  recoupment,  whatever 
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damagM  he  has  SQStaiiied  by  reason  of  the  noD-fulfillment  of  the  speeial    Vot.  Teiin, 
contract;  or  he  may  resort  to  a  cross  action  to  recover  them.  1 85 1 . 

■  ■  II        ■        ■^— ^— ^— ^ 

ERROR  to  the  Waifne  Circuit  Court.  Eppmit 

Peekbts,  J. — ^Aesumpsit  by  Bailejf  against  Epperfy,  The  ^^"^• 
declaration  contained  a  special,  and  the  common  counts.  Wedneaday, 
The  speeial  cbunt  was  upon  this  instrument : 

''  Article  of  agreement  made  and  entered  into  between 
Jod  Epperly  and  JbAn  Bailey,  both  of  the  county  of  Wayne j 
in  the  state  of  Indiana,  on  this  11th  day  of  January,  1847, 
witnesseth :  That  the  said  John  Bailey,  on  his  part,  is  to 
deliver,  or  cause  to  be  delivered,  on  his  account,  unto  the 
said  Joel  Epperly,  at  his  pork-house  in  Fairhaven,  BtUler 
county,  Ohio,  sixty  thousand  pounds  of  good  bulked  meat, 
the  hog  round,  and  as  much  more  as  the  said  Bailey  has 
on  hand  to  spare,  and  also  sixty  barrels  of  lard,  and  as 
much  more  as  the  said  Bailey  may  have  to  spare ;  the  meat 
and  lard  to  be  delivered  between  this  date  and  the  first 
day  of  March  next.  In  consideration  and  payment  of 
which,  the  said  Joel  Epperly,  on  his  part,  is  to  pay  the  said 
BaHey,  or  order,  the  simi  of  three  dollars  and  sixty-five 
cents  for  each  one  hundred  pounds  of  meat,  and  six  cents 
per  pound  for  the  lard,  to  be  paid  on  the  meat  and  lard 
as  said  Bailey  delivers  it,  if  said  BaHey  requires  it;  and  full 
and  entire  payment  to  be  made  when  the  whole  of  the 
meat  and  lard  is  delivered  according  to  the  above  agree- 
ment."   (Signed  by  the  parties). 

The  plaintifiT,  Bailey,  alleged,  in  the  special  count,  that 
he  had  delivered  a  part,  and  was  ready  and  offered  to  de- 
liver all,  of  the  meat  and  lard,  according  to  the  contract, 
and  had  not  been  paid,  &c. 

Epperly  pleaded  non  assumpsit  to  the  whole  declara- 
tion. The  issue  was  tried  by  a  jury  who  found  a  verdict 
for  the  plaintifiT,  and  the  Court  rendered  judgment  on  the 
verdict.  It  was  proved  that  Bailey  had  delivered,  and  Ep- 
perly received  and  kept,  a  part,  but  not  all,  of  the  meat 
and  lard  stipulated  for  in  the  contract.  The  time  for  the 
completion  of  the  delivery  had  passed  before  this  suit 
was  brought. 

On  the  trial,  the  Court  instructed  the  jury  that  '4f  the 
Vol.  III.— 10 


4$> 
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jfor.  Term,   plaintiff  did  not  deliver  the  pork  and  lard  according  to 
the  written  agreement,  or  offer  to  do  so,  as  alleged  in  the 


^f"*^  declaration,  he  cannot  recover  on  the  first  count  of  the 
Bailkt.  declaration,  which  is  founded  on  the  written  contract. 
But,  under  the  common  counts,  the  plaintiff  is  entitled  to 
recover  the  reasonable  value  of  the  pork  and  lafd  acta- 
ally  delivered  by  the  plaintiff  and  received  by  the  defend- 
ant, not,  however,  to  exceed  the  price  contracted  to  be 
paid."  This  instruction  raises  the  only  material  question 
in  the  cause. 

There  are  many  cases,  especially  among  the  earlier 
ones,  which  lay  down  the  general  principle  that  where 
the  contract  is  entire,  as  where  A.  agrees  to  do  a  certain 
thing  for  which  B.  is  to  make  a  certain  compensation, 
the  doing  of  the  entire  thing  by  A.  is  a  condition  prece- 
dent, and  he  has  no  remedy,  in  any  form,  until  he  baa 
fully  performed  his  part  of  the  contract;  but  this  princi- 
ple being  found  to  operate  inequitably  in  many  cases, 
exceptions  to  it  have  been  established,  and  justly;  and 
we  think  the  general  proposition  may  now  be  asserted,  that 
where  a  party  has  sold  and  delivered  chattels  or  performed 
labor  for  another,  under  a  special  contract,  which,  for  any 
cause,  he  has  failed  to  complete,  and  such  part  perform- 
ance has  been  a  benefit  to  the  party  receiving  it,  which 
benefit  he  retains  after  the  time  for  the  completion  of  the 
contract  has  expired,  an  action  on  the  qtuzntum  vaMtU,  or 
quantum  meruit^  may  be  supported  (1);  and  the  question 
of  difficulty  in  each  of  these  cases  now,  is,  the  amount  of 
damages  that  may  be  recovered.  This  depends  much 
upon  the  course  pursued  by  the  defendant  on  the  trial. 
According  to  the  leading  Ameiican  authorities,  which 
differ  on  this  point  from  some,  at  least,  of  the  English^ 
but  which  we  prefer  to  follow,  a  defendant  may  ehow  all 
the  damages  he  has  sustained  by  the  non-completion  of 
the  special  contract,  in  reduction  of  the  amount  to  be  re- 
covered by  the  plaintiff  for  what  he  did  do,  or  render,  in 
part  performance  of  such  contract,  instead  of  resorting 
to  a  cross  action  for  such  damages.  Some  of  the  EngUA 
authorities  hold  that  a  cross  action  must  be  resorted  to. 
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See  MmM  v.  Sud,  8  M.  and  W.  858.    Prefenine  the   K^o^-  I'enn, 

rale  of  the  American  cases,  we  shall  not  stop  to  examine — — 

the  English,  The  American  cases,  however,  concede  the  ^"^■^ 
right  to  the  defendant  of  waiving  his  damages  in  defense  Baojct. 
of  such  action,  and  of  resorting  to  a  cross  action  at  his 
election  (2).  It  is  very  manifest,  therefore,  that  the  in- 
struction to  be  given  by  the  Court,  in  the  cases  under 
consideration,  must  vary  accoi'ding  to  the  courses  pur- 
sued by  the  defendant  in  such  actions.  If  the  defendant 
waives  his  damages  and  resorts  to  a  cross  action,  then 
the  instruction,  as  given  in  this  case,  that  the  plaintiff 
may  recover  tiie  reasonable  value  of  his  work  done  or 
properly  delivered,  not  exceeding  the  contract  price,  will 
be  correct.  But  should  the  defendant  set  up  his  damages 
in  such  suit,  then  the  instruction  should  be,  that  the 
plaintiff  recover  the  reasonable  value>  &c.,  after  deduct- 
ing all  damages  occasioned  by  his  breach  of  the  special 
contract.  It  will  not  be  improper  here  to  notice  some  of 
the  cases  upon  tius  point. 

Skaw  V.  Badger  was  this.  Bela  Badger  sued  Robert 
Shaw  for  goods  sold  and  delivered,  &c.  He  proved  that 
he  had  sold  to  Shaw  five  head  of  cattle  for  217  dollars. 
Shaw  then  offered  to  prove,  in  the  defense,  that,  at  the 
same  time,  and  in  the  same  contract.  Badger  sdso  sold  to 
him,  to  be  delivered  shortly  after,  thirty 'four  sheep,  at 
£>ar  dollars  ahead,  which  had  not  been  delivered,  bat 
were,  soon  after  said  sale  to  Shaw^  sold  to  another  person, 
at  four  dollars  and  twenty-five  cents  a  head;  and  the 
Supreme  Court  of  Pennsylvania  held  that  ^law  had  a 
right  to  have  deducted,  in  said  suit,  the  damages  he  sus- 
tained in  consequence  of  the  breach  of  contract  by  Bad- 
ger, in  not  delivering  the  sheep  so  purchased  with  the 
cattle.     12  S.  and  R.  275. 

Bomker  v.  Hotft  is  as  follows:  Bomker  sued  Hoyt  end 
another,  in  assumpsit,  for  410  bushels  of  com  sold  and 
delivered.  The  defendant  showed  upon  the  trial,  that  the 
com  was  deUvered  upon  a  special  contract  for  the  sale 
and  delivery  of  1,000  bushels,  and  that  the  plaintiff  had 
failed  to  deliver,  &c.    The  Court  held  that  the  plaintiff 
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Not.  Term,   could  maintain  his  assumpsit  for  the  value  of  the  corn 


1851. 


.  delivered,  and  that  the  defendants  might  reduce  the  plain- 
Eppeklt  ^g»,g  claim,  by  showing  any  damages  they  sustained  by 
Baiut.  the  plaintiff's  failure  to  fulfill  his  c<mtract;  and  thus  sub- 
stantial justice  be  done  without  subjecting  the  defendants 
to  the  necessity  of  bringing  a  cross  action.  18  Pick.  555. 
The  following  is  a  late  case  in  New  York :  Rase  sued 
Barber^  and  declared  on  a  special  contract  by  which  the 
plaintiff  agreed  to  lay  a  quantity  of  stone  wall  and  dig  a 
ditch  for  the  defendant,  for  the  sum  of  100  dollars ;  and 
also  on  the  common  counts.  On  the  trial  it  appeared 
that  the  plaintiff  agreed  to  build  the  wall  and  dig  the 
ditch  for  100  dollars,  the  work  to  be  completed  in  a  cer- 
tain time ;  that  the  plaintiff  commenced  the  work,  bnt, 
failing  to  complete  it  by  the  stipulated  time,  the  defend- 
ant told  him  to  go  on  with  the  job,  and  he  would  turn  in 
and  help  him,  on  being  allowed  pay  for  his  services.  The 
defendant  did,  with  this  understanding,  assist  the  plaintiff 
to  complete  the  work ;  and,  in  said  suit,  he  offered  to 
show,  among  other  things,  by  way  of  recoupment  of  da- 
mageSy  that  he  had  sustained  loss  by  reason  of  the  ditch 
not  having  been  finished  at  the  time  specified  in  the  ori- 
ginal contract.  The  Supreme  Court  held,  that  he  was 
entitled  to  do  so.  They  say  that,  by  said  breach  of  tho 
contract,  ^^  a  cause  of  action  had  arisen  in  his  favor,  and 
he  did  not  discharge  it,  nor  agree  that  the  plaintiff  should 
go  free,  in  consideration  of  doing  in  part  what  he  had 
bound  himself  to  do  in  whole ; "  and  that  ^'  a  waiver  of 
time  was  not  a  waiver  of  damages;"  and  further,  that 
"the  defendant  was  entitled  to  recoupe  the  damages;  or, 
if  they  had  been  large  enough,  he  might  have  urged 
them"  in  bar  of  the  plaintiff's  entire  claim.  Barber  v. 
Rose,  5  Hill's  (N.  Y.)  R.  76. 

Britton  v.  Turner^  6  N.  H.  R.  481 ,  is  the  last  case  we  will 
mention.  It  was  assumpsit  for  work  and  labor.  The  de- 
claration contained  a  count  upon  the  quantum  meruity  aver- 
ring the  labor  to  be  worth  100  dollars.  It  was  shown  in  de- 
fense that  the  work  was  done  under  a  special  contract,  by 
which  the  plaintiff  was  to  labor  one  year  for  the  defend* 
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ant  for  130  dollars,  and  that  he  left  the  defendant's  ser-   ^o^- 1*"™' 

vice,  without  cause,  before  the  end  of  the  year.    The — — 

Court  held,  in  a  very  able  and  elaborate  opinion,  that  the  ^^"^^^ 
action  was  maintainable,  but  that  the  plaintiff,  if  the  Bailit. 
defendant  saw  fit  to  make  the  defense,  would  only  be  en- 
titled to  recover  "the  reasonable  worth,  or  the  amount  of 
the  advantage"  the  defendant  received  in  the  whole 
transaction.  They  say:  ''If  a  person  makes  a  contract 
fairly,  he  is  entitled  to  have  it  fully  performed,  and  if  it 
is  not  done,  he  Lb  entitled  to  damages.  He  may  maintain 
a  suit  to  recover  the  amount  of  damage  sustained  by  the 
non-performance.  The  benefit  and  advantage  which  the 
party  takes  by  the  labor,  therefore,  is  the  amount  <^  value 
which  he  receives,  if  any,  after  deducting  the  amount  of 
damage ;  and  if  he  elects  to  put  this  in  defense,  he  is  en- 
titled so  to  do,  and  the  implied  promise  which  the  law  will 
raise  in  such  case,  is  to  pay  such  amount  of  the  stipulat- 
ed price  tor  the  whole  labor  as  remains,  after  deducting 
what  it  would  cost  to  procure  a  completion  of  the  residue 
of  the  service ;  and,  also,  any  damage  which  has  been 
sustained  by  reason  of  the  non-fulfillment  of  the  con- 
tract." "  There  may  be  instances,  however,  where  the 
damage  occasioned  is  much  greater  than  the  value  of  the 
labor  performed,  and  if  the  party  elects  to  permit  himself 
to  be  charged  for  the  value  of  the  labor,  without  inter- 
posing the  damages  in  defense,  he  is  entitled  to  do  so, 
and  may  have  an  action  to  recover  his  damages  for 
the  non-performance,  whatever  they  may  be"  (3).  Mr. 
Sedgwickj  in  his  valuable  work  on  the  measure  of  da- 
mages, gives  his  approval  to  this,  as  he  calls  it.  New  York 
and  Massachusetts  doctrine  of  recoupment ;  p.  486. 

In  the  case  before  us,  the  evidence  is  upon  the  record; 
and  it  shows  that  the  defendant  did  not,  in  this  suit,  claim 
damages  for  the  breach  of  the  contract,  and  that  he  had 
brought  a  cross  action.  The  instruction  in  the  cause,  as 
above  set  out,  was,  therefore,  right.  Whether  the  defend- 
ant may  give  evidence  of  his  damages,  in  these  cases, 
under  the  general  issue,  or  whether  he  must  put  in  a 
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Not.  Term,   special  plea,  or  a  notice  of  ids  iatention  to 


Ub 
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damages,  are  not  questions  arising  in  this  suit 

Per  Curiam. — ^The  judgment  is  affirmed  with  1  per  cent. 

damages  and  costs. 
/.  B.  Julian  and  /.  S.  Neumumy  for  the  plaintiC 
C.  H.  Tesi  and  /.  Perry ^  for  the  defendant. 

(1 )  See  McKinney  7.  Springer,  ante,  p .  59. — Manville  y.  McCkyy,  pott.  Con- 
tra Hooffland  r.  Moore,  S  Blackf.  167,  Smft  ▼.  WUlwmo,  2  Garter's  Ind.  R. 
365.    See»  also,  Crmnmer  v.  Graham,  1  HUu^kf.  406. 

(2)  The  R.  S.  1852,  allow  the  defendant  to  set  up  in  his  answer  anj 
counter-claim  arising  out  of  the  transaction  set  forth  in  the  complaint  as 
the  ground  of  the  plaintiff's  claims,  or  any  of  them,  and  if  he  omits  to  set 
it  up  when  he  has  been  personally-  summoned,  he  cannot  afterwards  main- 
tain  an  action  therefor,  except  at  his  own  costs.  The  cotmter-elaim  ia  de- 
fined to  be  any  matter  arising  out  of,  or  connected  with,  the  cause  of  action, 
which  might  be  the  subject  of  an  action  in  favor  of  the  defendant,  or  which 
would  tend  to  reduce  the  plaintiff's  claim  or  demand  for  damages.  R.  S. 
1658,  T0I.S,  pp.  39,41. 

(3)  The  right  to  maintain  an  action  undar  the  circumstances  stated  in 
Britton  y.  Turner,  cited  in  the  text,  is  denied  in  De  Camp  y.  Steoeno,  4 
Blsckf.  24. 


Wedneeday, 
November  26 


NioKLAus  t^.  Roach  and  Another. 

The  taking  of  a  judgment  against  one  of  two  partners  upon  a  partnership 
debt,  discharges  the  other,  at  law,  from  the  debt. 

Where  the  psztner  thus  discharged,  being  ignorant  of  the  fact  that  sim^  a 
judgment  had  been  rendered,  and  confiding  in  the  representations  of  the 
creditor  that  none  had  been,  executed  his  note  to  the  creditor  for  the 
debt,  it  was  held,  that  a  suit  could  not  be  maintained  upon  the  note. 

APPEAL  from  the  J^ersan  Circuit  Court. 

Blackford,  J. — Bryan  Roach  and  Dennis  Lang,  partners, 
trading  under  the  firm  of  Roach  and  Longy  brought  an 
action  of  debt  in  the  Jefferson  Circuit  Court  against  Jokn 
Nicilaus,  The  suit  was  commenced  in  1649,  and  is 
founded  on  a  promissory  note  given  by  the  defendant  to 
the  plaintiffs.     The  note  is  as  follows: 

"  $13.5  78.     Madison,  April  2, 1849.     Ninety  days  after 
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date,  I  promise  to  pay  to  the  order  of  Boadi  and  Long   ^ot.  Tenn> 

1851. 


135  dollars  and  78  cents,  with  interest  from  date,  for  value  . 
received  of  them.    Witness  my  hand  the  day  and  date     ^k^i^ot 
above  written.    John  Nickknts"  Boaoh. 

The  defendant  pleaded  in  bar,  substantially,  as  fol- 
lows : 

That  on  the  8th  of  Nonembery  1847,  the  defendant  and 
one  €korge  Dapput  were  partners,  doing  business  under 
the  name  of  John  Nicldau»  and  Co.,  and,  as  such  partners, 
&ey  became  indebted  to  the  plaintiffs  in  the  sum  of  747 
dollars  and  78  cents,  for  goods  sold,  w(H*k  and  labor,  and 
money  paid.  That  on  the  20th  of  «/tcne,  1848,  the  defend- 
ant and  said  DappiU^  still  bwig  partners  as  aforesaid, 
paid  to  the  plaintiffs  G12  dollars,  parcel  of  said  747  dol- 
doUars  and  78  cents;  leaving  a  balance  doe  to  the  plain* 
ti£E3  from  the  defendant  and  said  Dapput,  as  partners  as 
aforesaid,  of  135  dollars  and  78  cents. 

That  on  the  6th  of  July^  1848,  the  defendant  and  said 
Dapput  dissolved  their  partnership,  and  said  Dapput^  for  a 
valuable  consideration,  agreed  with  the  defendant  to  pay 
to  the  plaintiffs  the  said  debt  of  135  dollars  and  78  cents; 
of  all  which  the  plaintiffs  then  had  notice. 

That  on  the  1 1th  of  Ockberj  1848,  on  an  account  being 
stated  by  and  between  the  plaintiffs  and  said  Dappui  of 
and  concerning  said  last  mentioned  sum  of  money,  and 
the  interest  thereon,  there  was  found  due  to  the  plaintiffs 
from  said  Dapputy  on  account  of  that  money  and  interest, 
the  sum  of  140  dollars  and  55  cents,  for  which  sum  the 
said  Dappui  then  gave  to  the  plaintiffs  his  promissory 
note,  which  note  the  plaintiffs  accepted  and  received  for 
and  on  account  of  said  135  dollars  and  78  cents  and  in- 
terest. 

That  up  to  the  time  of  the  ^ving  of  said  note,  the  only 
evidence  of  said  indebtedness  was  an  open  account  kept 
by  the  plaintiffs  with  the  defendant  and  said  Dapput. 

That  afterwards,  at  the  October  term,  1848,  of  the  Brn^ 
tholomew  Circuit  Court,  and  before  the  commencement  of 
this  suit,  the  plaintiffs,  in  a  suit  on  said  note,  recovered 
judgment  against  said  DappiU  for  140  dollars  and  90 
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Kov.  Tern,   cents  with  coBte,  wliich  judgment  remains  in  full  force 

■    ^^^' and  unsatisfied. 

Kkslaub  j^^^^  afterwards,  on  the  2d  of  Jpril,  18*9,  the  plain- 
BoMBL  tiffs  represented  to  the  present  defenduit  that  die  said 
sum  of  195  dollars  and  78  cents,  balance  of  the  account 
aforesaid,  was  still  unpaid,  that  they  had  not  taken  llie 
note  of  said  i>a/»ptt^,norrecovered  judgment  against  him, 
for  said  debt,  nor  settled  the  same  in  any  other  mann^. 

That  at  the  time  those  representations  were  made,  the 
present  defendant  resided  about  forty-five  miles  from 
where  said  Dappui  resided  and  then  waa,  and  fix>m  where 
said  judgment  was  rendered;  and  the  defendant,  relying 
on  the  truth  of  said  representations,  and  supposing  him- 
self liable  to  pay  said  balance  of  135  dollars  and  78  cents 
to  the  plaintiffs,  and  in  consideration  of  that  balance,  and 
for  no  other  consideration,  executed  to  the  plaintiffs  the 
note  in  the  declaration  mentioned* 

That  the  consideration  of  the  note  now  sued  on  was 
the  same  as,  and  was  identical  with,  the  consideration  of 
the  note  given  as  aforesaid  to  tiie  plaintifis  by  said  Dcg^ 
pui^  except  that  the  latter  note  included  interest  on  the 
185  dollars  and  78  cents. 

That,  therefore,  the  note  in  the  declaration  mentioned 
was  given  without  consideration.    Verification. 

The  plaintiffs  demurred  to  the  plea.  The  demurrer 
was  sustained ;  and  final  judgment  Tend^:ed  for  tiie  plain- 
tiffs. 

Whether  the  plea  is  valid  or  not  is  the  only  question  in 
the  cause. 

The  plea  is  in  bar  of  a  suit  on  a  promissory  note.  X*he 
most  important  facts  stated  in  the  plea,  are  the  follow- 
ing :  The  present  defendant  and  one  Dapput  having,  as 
partners,  contracted  a  debt  with  the  plaintiffs,  dissolved 
their  partnership.  Dcg^put,  afterwards,  gave  to  the  plain- 
tiffs hb  own  note  for  the  amount  of  said  debt  and  inte- 
rest, which  note  the  plaintiffs  accepted  for  and  on  account 
of  that  debt.  The  plaintiffs  then  sued  Dappui  on  his  said 
note,  and  recovered  judgment  against  him.  The  present 
defendant,  afterwards,  relying  on  certain  false  representa- 
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tions  of  the  plaintifis,  gave  them  the  note  now  sned  on    ^or.  Term 
for  said  partnership-debt.  ' 

We  are  of  opinion  that  this  plea  is  valid,  on  the  ground  Niotlato 
that  the  plaintiffs,  by  obtaining  a  judgment  against  Dap'  BoAoa. 
put  on  his  note,  which  they  had  taken  on  account  of  the 
partnerslnp-debt,  had  discharged  the  present  defendant 
firom  that  debt.  The  said  partnership-debt,  contracted  by 
the  present  defendant  and  Dapputy  must  be  considered,  in 
a  Court  of  law,  as  a  joint  debt,  and  not  as  a  joint  and 
several  one«  If  one  of  two  partners  be  sued  for  a  part- 
nership-debt, the  defendant  may  plead  in  abatement  the 
non-joinder  of  the  other.  That  could  not  be  done,  if  the 
debt  was  joint  and  several.  The  original  debt,  there* 
fore,  being  joint  only,  the  plaintiffs  had  but  one  cause 
of  action  for  that  debt,  and  could  be  entitled,  of  course, 
but  to  one  judgment  on  that  cause  of  action.  Where 
the  contract  is  joint  and  several,  the  law  is  oUierwise : 
there  the  creditor  n\ay  proceed  against  each  debtee  sepa- 
rately till  the  debt  is  satisfied.  The  doctrine,  that  where 
the  debt  is  joint  only,  the  creditor  can  have  but  one  judg- 
ment, is  very  clearly  settled  in  a  late  case  in  the  English 
Court  of  Exchequer.  There  the  plea  to  an  action  of  debt 
stated,  that  the  contract  declared  on  was  made  by  the 
plaintiff  with  the  defendant  and  one  Smitli^  and  not  with 
the  defendant  alone;  and  that  the  plaintiff  had  previously 
recovered  a  judgment  against  said  Smith  for  the  same 
debt.  That  plea  was  held,  on  demurrer,  to  be  good.  The 
Court  there  said — 

'^  If  there  be  a  breaph  of  contract,  or  wrong  done,  or 
any  other  cause  of  action  by  one  against  another,  and 
judgment  be  recovered  in  a  Court  of  record,  the  judgment 
is  a  bar  to  the  original  cause  of  action,  because  it  is  there- 
by reduced  to  a  certainty,  and  the  object  of  the  suit  at- 
tained, so  far  as  it  can  be  at  that  stage ;  and  it  would  be 
useless  and  vexatious  to  subject  the  defendant  to  another 
suit  for  the  purpose  of  obtaining  the  same  result.  Hence 
the  legal  maxim,  '  transit  m  rem  judicatanC — the  cause  of 
action  is  changed  into  matter  of  record,  which  is  of  a 
higher  nature,  and  the  inferior  remedy  is  merged  in  the 

Vol.  UL— 11 
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Not.  Term,    higher.    This  appears  to  be  equally  true  where  there  is 

'. —  but  071^  cause  of  action,  whether  it  be  against  a  single  per- 

icai^OT  g^jj  ^^  many.  The  judgment  of  a  Court  of  record  changes 
RoAOE.  the  nature  of  that  cause  of  action,  and  prevents  its  being 
the  subject  of  another  suit,  and  the  cause  of  action,  be- 
ing single,  cannot  afterwards  be  divided  into  two.  Thus 
it  has  been  held,  that  if  two  commit  a  joint  tort,  the  judg- 
ment against  one  is,  of  itself,  without  execution,  a  suffi- 
cient bar  to  an  action  against  the  other  for  the  same 
cause.  *****  We  do  not  think  that  the  case  of  a 
joint  contract  can,  in  this  respect,  be  distinguished  from 
a  joint  tort.  There  is  but  one  cause  of  action  in  each 
case.  Tho  party  injured  may  sue  all  the  joint  tort-fea- 
sors or  contractors,  or  he  may  sue  one,  subject  to  the  right 
of  pleading  in  abatement  in  the  one  case,  and  not  in  the 
other;  but,  for  the  purpose  of  this  decision,  they  stand  on 
the  same  footing.  Whether  the  action  be  brought  against 
one  or  two,  it  is  for  t/ie  same  cause  of  action"  King  v. 
Hoare,  13  Mees.  &  Welsby,  494. 

There  can  be  no  doubt,  therefore,  but  that  the  plaintiffs 
in  the  present  suit,  by  recovering  a  judgment  against  Dap- 
put  for  the  partnership-debt,  discharged  the  now  defend- 
ant from  all  liability  for  that  debt. 

But  after  the  defendant  was  so  discharged  from  the 
partnership-debt,  he  gave  the  note  now  sued  on  for  the 
same  debt.  We  must,  therefore,  inquire  whether,  although 
the  defendant  had  been  previously  discharged,  this  suit 
will  not  lie. 

We  shall  not  extend  this  opinion  by  examining  the 
question  whether,  had  the  plaintiffs  not  made  the  misre- 
presentation alleged  in  the  plea,  the  suit  could  have  been 
sustained.  It  is  quite  sufficient  for  the  determining  of 
this  part  of  the  case,  merely  to  refer  to  that  misrepresenta- 
tion, which  was,  that  the  plaintiffs,  at  the  time  the  note 
in  question  waa  given,  falsely  represented  to  the  defend- 
ant that  no  judgment  for  the  partnership-debt  had  been 
recovered  against  Digjput.  The  plea  alleges  that  the  de- 
fendant, relying  on  the  truth  of  that  representation  and 
others,  gave  the  note  in  question.     That  misrepresenta- 
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Hon,  being  in  relation  to  a  material  fact,  and  having  in-    ^or.  Term, 
daced  the  defendant  to  give  the  note  for  a  debt  from  virhich 
he  had  been  discharged,  must  be,  at  all  events,  a  good      ^|^am 
bar  to  the  present  suit  founded  on  that  note. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
permit  the  plaintiffs  to  reply  to  the  plea. 

•/.  W.  Chapman^  for  the  appellant. 

J.  SnUwaUy  for  the  appellee. 


GoHHAM  V.  Regves  and  Others. 

Although  a  sealed  note,  given  in  part  payment  for  certain  real  estate,  be 
due  before  the  time  i^pointed  for  the  execution  of  the  deed,  yet,  if  suit 
on  the  note  be  not  commenced  until  after  the  time  when  the  deed  was  to 
hare  been  executed,  the  defendant  may  plead  in  bar  of  the  acti5n,  that 
the  plaintiff  did  not,  on  the  day  appointed  by  the  contract,  execute,  or 
offer  to  execute,  the  deed. 

To  a  suit  by  the  payees  of  a  promissory  note,  given  in  consideration  of  the 
conveyance  of  certain  land  by  them  to  the  maker,  and  commenced  after 
the  time  appointed  by  contract  for  the  execution  of  the  conveyance,  it  is 
•  sufficient  defense  to  show  that  at  the  time  when  the  conveyaooe 
was,  by  contract,  to  have  been  executed,  the  plaintiffs  were  not  the 
owners  of  the  land. 

To  a  plea  alleging  such  a  defense,  a  replication  that  the  plaintifib,  together 
with  their  wives,  were  the  owners  in  fee  of  the  land  mentioned  in  the 
plea,  but  not  averring  that  they  were  the  owners  at  the  time  when  the 
conveyance  was  to  have  been  executed,  is  bad. 

APPEAL  from  the  Hendricks  Circuit  Court.  Wednetdau, 

Blackfokd,  J. — ^This  was  an  action  of  debt  commenced  JVb»«w*«^26. 
in  March,  1846,  by  Reeves  and  others  against  Qarham.   The 
Buit  is  founded  on  the  following  sealed  note : 

'^  On  or  before  the  15th  of  August ^  1840,  I  promise  to 
pay  Caleb  Reeves,  Henry  Sanders,  and  John  Sanders,  200 
dollars,  for  value  received.  November  8th,  1838.  Thorn" 
ion  F.  Chrham,  [seal]." 

There  are  two  pleas  in  bar.  The  first  plea  states  that 
the  note  sued  on,  with  others,  was  given  in  consideration 
that  the  plaintiffs  would,  on  the  15th  of  August,  1841, 
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Not.  Term,  execute  to  the  defendant  a  good  deed  in  fee-simple  for  a 
certain  tract  of  land  (describing  it) ;  that  the  plaintiffs,  on 
the  day  said  note  was  given,  executed  to  the  defendant 
a  title-bond,  conditioned  that  they  would  convey  to  him 
said  land  in  fee  on  said  15th  o{  August^  1841.  This  plea 
further  states  that  the  plaintiffs  did  not,  on  said  15th  of 
August  J 1841,  execute  or  offer  to  execute  to  the  defendant 
a  conveyance,  according  to  the  tenor  and  effect  of  said 
title-bond,  though  the  defendant  was,  on  the  last  named 
day,  and  has  thence  hitherto  continued  to  be,  ready  and 
willing  to  pay  to  the  plaintiffs  the  amount  of  said  note,  if 
they  would  make  him  a  good  deed  for  said  land,  according 
to  the  tenor  and  effect  of  said  title-bond.     Verification. 

There  was  a  general  demurrer  to  this  plea,  and  the 
demurrer  was  sustained. 

The  second  plea  is  to  the  following  effect:  That,  at  the 
time  of  making  said  note,  the  plaintiffs  falsely  and  fraudu- 
lently represented  to  the  defendant  that  they  were  the 
owners  in  fee  of  the  land  mentioned  in  the  first  plea ; 
that,  in  consideration  that  the  defendant  would  execute  to 
the  plaintiffs  the  note  sued  on,  with  two  others,  and  pay 
them  100  dollars  in  cash,  they  agreed  to  convey  said  land 
to  the  defendant,  in  fee,  on  the  15th  oi  Augusty  1841,  and 
gave  him  a  title-bond  binding  themselves  to  make  such 
conveyance  on  that  day.  Averment,  that  the  defendant, 
confiding  in  said  false  representations,  gave  the  said  note, 
with  the  others  before  mentioned,  and  paid  said  100  dol- 
lars in  cash,  to  the  plaintiffs,  as  the  consideration  for  said 
land ;  that  the  plaintiffs,  at  the  time  said  note  was  exe- 
cuted, were  not  the  owners,  nor  was  either  of  them  the 
owner,  in  fee,  of  said  land,  nor  had  they  or  either  of  them 
been  such  owners  from  thence  hitherto.     Verification. 

Replication  to  the  second  plea  as  follows : 

The  plaintiffs,  as  to  the  second  plea,  ssy  predudi  non^ 
because  they  say  that  they,  together  with  their  wives, 
were  the  owners  in  fee  of  the  land  in  said  plea  mentioned. 
Conclusion  to  the  country. 

General  demurrer  to  this  replication,  and  the  demurrer 
overruled.     Final  judgment  for  the  plaintiffs. 
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The  fint  question  Ib  aa  to  the  validity  of  the  first  plea.   ^07.  Tenn, 


The  note  sued  on  was  payable  on  the  15th  of  Augtist^ 
1840.  The  consideration  of  the  note,  as  alleged  by  the 
plea,  was  that  the  plaintifis  would  convey  to  the  de- 
fendant, in  fee,  on  the  15th  of  August ,  1841,  a  certain 
tract  of  land.  As  the  suit  was  not  commenced  until 
after  the  day  when  the  conveyance  was  to  have  been 
made,  the  note  could  not  be  treated  as  an  independent 
contract.  Cunningham  v.  Qwinn^  4  Blackf.  341.  The 
conveyance,  as  alleged  by  the  plea,  was  not  executed  on 
said  15th  of  Augtisty  1841,  nor  was  it  offered  on  that  day 
according  to  the  tenor  and  effect  of  the  contract.  This 
default  on  the  plaintiffs'  part,  as  shown  by  the  plea,  pre- 
vents their  recovery  on  the  note  sued  on ;  and  the  plea 
must  be  considered,  on  general  demurrer,  a  good  bar  to 
the  action.     McCuUough  et  al,  v.  Dawson^  Smith's  R.  245 

(!)• 

The  next  question  is  whether  the  replication  to  the 

second  plea  is  valid. 

The  second  plea  shows  the  consideration  of  the  note 
to  be  similar  to  that  set  out  in  the  first  plea;  and  it 
b  alleged  by  the  plea,  not  very  formally  to  be  sure,  but 
in  substance,  that  the  plaintiffs  were  not  the  owners  of 
the  land  on  the  15th  of  August^  1841,  when  the  deed 
was  to  have  been  made.  See  Gorham  v.  Beeves  et  a{., 
Smith's  R.  239  (2).  The  replication  in  question,  which 
states,  in  general  terms,  that  the  plaintiffs,  with  their 
wives,  were  the  owners  in  fee  of  the  land,  without  say^ 
ing  when  they  were  such  owners,  is  no  answer  to  the 
plea.  That  replication  would  let  in  proof  of  the  plain- 
tiffs' ownership  of  the  land  at  any  time  before  the  repli- 
cation was  filed.  The  replication,  to  have  been  valid, 
should  have  averred  the  plaintiffs'  ownership  of  the  land 
on  the  15th  of  August^  1841,  when,  by  their  agreement, 
they  were  to  have  executed  the  conveyance.  If  they  had 
no  title  to  the  land  on  that  day,  they  could  not  comply 
with  their  contract,  and  had  no  right  to  recover,  in  this 
suit,  on  the  note  given  in  part  payment  of  the  purchase- 
money. 


1851. 
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Nov.  Term, 
1851. 


Per  Curiam.  —  The  judgment  is  reversed  with  coflts. 
Oause  remanded,  &c. 
*^""         /.  S.  Harvey,  for  the  appellant. 
The  Statx.        C.  C.  Nave,  for  the  appellee. 


(1)  1  Carter's  Ind.  R.  413.*— (2)  Id.  431. 


KiNTMER  and  Others  v.  The  State  on  the  relation  of  Skelton. 

Debt  by  Tke  Siate  on  the  relation  of  S.,  the  school  commissioner  of  (k»t 
coanty,  against  K,,  the  former  school  commissioner,  and  his  sureties, 
upon  the  official  bond  of  K.  The  declaration  showed  that  K.  had  been 
elected  to  the  office  for  three  terms  successively,  and  up  to  the  time  of  the 
relator's  appointment;  and  the  suit  was  upon  the  first  bond  of  K.  A 
breach  alleged  was  that  K.,  during  his  first  term,  received  from  the  m1« 
of  school  lands,  Ac.,  diyers  laige  sums  of  money,  which  he  wasted  and 
conyerted  to  his  own  use  during  said  first  term,  and  that,  although  spe- 
cially requested  by  the  relator,  as  his  successor  as  aforesaid,  to  pay  the 
same  to  him,  K,  refused  to  do  so.  EMd,  that  the  breach  sufficiently 
negatived  a  payment  of  the  money  by  JT.  to  his  immediate  successor, 
via.,  himself. 

In  debt  upon  a  bond  with  conditions,  a  general  demurrer  to  the  entire  de- 
claration will  not  be  sustained,  if  one  of  several  breaches  assigned  tf 
sufficient. 

In  a  suit  upon  the  official  bond  of  a  school  commissioner,  after  an  interlo- 
cutory judgment  for  the  plaintiff,  the  inquiry  of  damages  was  subniitted, 
by  agreement  of  the  parties,  to  referees.  Held,  that  the  submission  was 
authorised  by  the  R.  S.  1843. 

In  debt  upon  the  official  bond  of  K,,  a  school  commissioner,  and  his  sureties, 
for  the  wasting  and  converting  by  Jf.  to  his  own  use,  during  his  term  of  of- 
fice, of  certain  large  sums  of  money  derived  from  the  sale  of  school  lands, 
Ac.,  the  defendants  produced  the  record  of  the  board  of  commissionerSt 
and  a  rex>ort  of  K.,  showing  a  statement  of  his  accounts  with  the  seTeiu 
townships,  which  had  been  filed  and  recorded,  and  offered  the  same  ia 
evidence.    Held,  that  the  evidence  was  properly  rejected. 

In  the  suit  upon  said  bond,  breaches  were  assigned  that  K.,  during  his 

'  said  first  term,  received  from  the  sale  of  school  lands,  and  for  interest 
on  the  loan  of  school  funds,  divers  large  sums,  dec,  and  that  he  refused 
to  reader  an  annual  account  of  the  moneys  received  and  disbursed  dur- 
ing his  said  term.  After  an  interlocutory  judgment  for  the  plaintin,  toe 
assessment  of  damages  was  submitted,  by  agreement,  to  the  award  oi 
arbitrators.  The  award  returned  showed  a  specific  amount  found  due 
from  JC.  of  principal  and  interest  received,  and  paid  into  the  hands  o 
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K.,  on  school  lands  sold  and  not  accounted  for,  and  of  surplus  rsYonue  and    Hot.  Term, 
interest  received  by  K.  and  not  accounted  for;  and  the  award  also  con-         1851 . 


tained  a  separate  assessment  of  damages  in  other  cases  against  K.    Held,       KzMTRBa 
that  the  award  was  sufficiently  certain.    Held,  also,  that  it  was  not  ob-  y. 

jectionable  for  containing  the  assessment  of  damages  in  other  suits—    ^"  State. 
that  being  mere  surplusage. 
A  judgment  upon  the  award  of  referees  may  properly  include  interest  from 
the  time  of  the  award  till  judgment  is  rendered  thereon. 

ERROR  to  the  Cass  Circuit  Court.  Friday, 

Smith,  J.— Debt  by  The  State  on  the  relation  of  Skelton,  ^**^«»**^^- 
school   commissioner  of  Cass  county,  against  Kintner^ 
Ewing^  DaUy   Fitch,  Hethy  and  Cradock,  on  the  official 
bond  of  Kintner  as  former  school  commissioner  of  the 
same  county. 

The  declaration  avers  that  Kintner  was  elected  school 
commissioner  at  the  August  election  in  1836,  and  on  the 
31st  of  AugustylSZQ,  he,  with  the  other  named  defend- 
ants, and  one  McBean,  who  has  since  died,  as  his  sureties, 
executed  the  bond  sued  upon. 

The  bond  was  for  the  sum  of  20,000  dollars,  and  was 
conditioned  that  the  said  Kintner  would  "  truly  and  faith- 
fully discharge  tiie  duties  of  the  office  of  school  commis- 
sioner, for  the  county  of  Cass  aforesaid,  during  his  continu- 
ance in  said  office,  and  would,  at  the  expiration  of  his 
term  of  service,  pay  over,  to  his  successor  in  office,  all 
moneys  which  might  be,  at  that  time,  in  his  hands  for  the 
use  of  town  schools  in  the  said  county,  and  which  might 
come  to  his  hands  by  virtue  of  his  said  office." 

There  is  a  suggestion  that  the  bond  is  defective  in 
being  for  20,000  dollars,  when  it  should  have  been  for 
10,000  dollars,  and  that  it  should  have  been  conditioned 
for  the  faithful  discharge  of  the  duties  of  his  office,  and 
for  the  delivery  of  all  moneys  and  papers  which  might 
come  to  his  hands.  No  question  is,  however,  raised  as  to 
these  defects. 

It  is  averred  that  Kintner  entered  upon  the  duties  of 
his  office  on  the  3d  of  September ,  1836,  and  continued  in 
office,  under  said  election,  until  August,  1830,  when  he 
was  re-elected,  and  in  May,  1840,  executed  another  offi- 
cial bond ;  that  he  continued  in  office,  under  his  second 
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5or.  TflnD»    election,  until  Augusty  1842,  when  he  was  again  re-elected, 

and,  in  September  following,  filed  a  new  bond;  that  he 

Kumm     continued  in  ofiice,  under  his  third  election,  until  the  23d 

Tmx  Staib.    of  AugiLSty   1844,   when  he  resigned,  and  SkeUon  was 

appointed  his  successor. 

There  are  seventeen  breaches  assigned. 

The  first  breach  alleges  that  Kintner^  during  the  period 
of  his  first  term  of  ofiice,  received  from  the  sale  of  school 
lands,  and  for  interest  on  loans  of  school  funds,  divers 
large  sums  of  money,  which  he  wasted  and  converted  to 
his  own  use  during  the  said  term,  and  that,  although  spe- 
cially requested  by  SkeUon  to  pay  the  same  to  him,  aa  his 
successor,  in  1844,  he  refused  to  do  so. 

The  second  breach  alleges  that  he  refused  to  pay  said 
moneys,  or  any  part  thereof,  to  the  township  trustees, 
though  said  trustees  annually  drew  draQs  upon  him  for 
the  interest  belonging  to  the  township. 

The  3d,  4th,  and  9th  breaches  were  non-prosed. 

The  5th,  6th,  7th,  8th,  lOtii,  11th,  12th,  13th,  14th,  and 
15tb  breaches  are  similar  to  the  first,  varying  only  in  the 
amounts  of  the  sums  of  money  stated  to  have  been  re- 
ceived by  KirUner, 

The  sixteenth  breach  alleges  that  Kintner  failed  to  ren- 
der an  annual  account  of  the  moneys  received  and  dis- 
bursed during  his  said  term  to  the  board  of  county  com- 
missioners. 

The  seventeenth,  that  he  failed  to  keep  a  separate  ac- 
count of  tiie  moneys  received  by  him  as  principal  and 
interest. 

There  is  a  general  averment  at  the  close  that  the  pe- 
nalty of  the  bond  remained  unpaid. 

At  the  August  term  of  the  Circuit  Court  in  1845,  the 
defendants  filed  a  general  demurrer  to  the  declaration, 
which  was  overruled,  and  the  defendants  declining  to  an- 
swer further,  an  interlocutory  judgment  was  rendered 
and  a  writ  of  inquiry  ordered. 

At  this  stage  of  the  case,  it  was  agreed  by  the  parties, 
in  Court,  that  the  inquiry  and  assessment  of  damages 
should  be  referred  for  adjustment  and  settiement  to  Peter 
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Anderson^  Chauncey  Carter ^  and  Phiiip  Pollard;  referees,    l^o^-  Term, 
mutaally  chosen  by  the  parties,  and  that  their  report  or 


award  should  be  returned  at  the  next  term  of  the  Court,      K'*™** 
and  should  be  deemed  and  taken  of  the  same  effect  as    Tbi  Stats. 
the  verdict  of  a  jury. 

Said  referees  accepted  the  appointment,  and  were  duly 
8 worn;  and  it  was  agreed  by  the  parties  that  they  should 
meet  on  the  second  Monday  of  June  next  ensuing,  should 
have  power  to  a(^ourn  from  time  to  time,  and  should 
make  their  report  at  the  next  term. 

At  the  Febrvary  term,  1846,  the  parties  appeared,  but 
the  referees  having  failed  to  make  a  report,  by  agreement, 
the  time  for  making  a  report  was  extended  to  the  next 
term. 

At  the  succeeding  AvgiLst  term,  by  agreement  of  the 
parties,  the  time  for  making  a  report  was  again  extended. 

At  the  next  ensuing  term  the  referees  reported  as 
follows : 

"  The  undersigned,  Peter  Anderson^  Philip  Pollard,  and 
Chauncey  Carter,  appointed  by  your  Court,  at  the  August 
term  thereof,  in  the  year  1845,  to  assess  the  damages  in 
three  several  suits  or  judgments,  wherein  the  State  of  /n- 
dianaj  on  Ihe  relation  of  John  O.  Skelton,  school  commis- 
sionery  is  plaintiff,  and  James  Kintner  and  others  are 
defendants,  and  subsequently  reappointed  at  the  February 
and  August  terms,  1846,  respectfully  report  that  they  have 
diocharged  that  duty  to  the  best  of  their  judgment  and 
ability,  and  do  hereby  award  and  assess  the  amount  due 
from  the  said  defendants  to  the  school  fund  of  the  county 
of  Cass  as  follows : 

*'  On  the  bond  executed  as  school  commissioner  by  the 
said  KhUner  and  his  securities,  on  the  31st  day  of  Augtisty 
1836,  there  is  due  for  principal  received  and  paid  into 
the  hands  of  said  Kintiier,  on  school  lands  sold  and  not 
aecoonted  for,  the  sum  of  1 ,046  dollars  and  82  cents,  the 
interest  on  which  amount  is  471  dollars  and  7  cents. 
Also,  that  there  is  due  as  aforesaid  the  sum  of  1,637  dol- 
lars and  7  cents,  being  the  amount  of  surplus  revenue 
and  interest  received  by  said  Kintner  and  not  accounted 

Vol.  III.— 12 
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K«T^Tenii,    for,  making,  in  all,  the  sum  of  3,154  dollars  and  96  ceniB, 
-  the  amount  due  on  the  first  bond,  dated  August  3l8l, 


1851. 


KufTNKR        1836." 

V. 

Tu  Statb.       Here  follow  further  awards  of  sums  due  on  the  two 
other  bonds,  after  which  the  report  concludes  as  follows: 

"  The  undersigned  further  state  that,  in  the  estimates 
which  produce  the  results  above  stated,  they  did  not  un* 
dertake  to  judge  of  the  legality  of  any  loans  made  by 
said  commissioner,  but  allowed  and  passed  to  the  credit 
of  said  Kintner,  as  commissioner,  all  the  securities  or 
evidences  of  loans  delivered  by  said  Kintner  to  his  suc- 
cessor or  to  the  county  auditoi:,  except  one  note  of  hand 
said  to  have  been  executed  by  said  Kintner  and  Josepk 
Douglass y  on  the  10th  of  Jvly^  1836,  for  the  sum  of  331 
dollars  and  93  cents,  which  note  if  now  in  the  hands  of 
the  present  school  commissioner  or  any  other  ojSicer  of 
the  county,  (of  which  the  undersigned  have  no  evidence,) 
should  be  delivered  to  said  Kintnevy  he  having  been 
charged  with  the  amount  of  the  same  in  the  foregoing  set- 
tlement. All  of  which  is  respectfully  reported.  March 
Ist,  1847." 

After  this  report  was  filed,  the  cause  was  continued  to 
the  October  term,  1848,  when  the  plaintifi*  entered  a 
remittitur  as  to  so  much  of  the  award  as  included  the 
amount  of  the  note  mitde  by  Kintner  and  Douglass^  with 
the  interest,  making,  in  all,  544  dollars  and  39  cents,  mad 
the  Court  ordered  a  credit  to  that  amount  to  be  entered 
on  the  award. 

The  defendants  then  made  amotion  to  have  the  award 
set  aside,  which  was  overruled,  and  a  judgment  was  ren- 
dered against  the  defendants  for  2,871  dollars  and  63 
cents,  which  sum  was  found  by  deducting  the  amount  re- 
mitted and  adding  interest  on  the  balance  from  the  time 
of  the  award  to  the  date  of  the  judgment. 

Several  objections  are  raised  by  the  plaintiffs  in  error 
to  the  proceedings  in  this  case. 

They  contend  that  the  Court  below  erred  in  overruling 
the  demurrer  to  the  declaration,  on  the  ground  that  no 
suflicient  breaches  are  assigned.     The  objection  made  to 
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those  breaches,  vdiich  aver  a  receipt  of  school  fands  by   ^or.  Tetm, 

KiiUnery  daring  the  term  of  office  for  which  the  bond  sued 

upon  was  given,  and  that  he  wasted  and  converted  those  Kikwfe 
ftinds  to  his  own  use,  during  said  term,  is,  that  they  do  I'^x  Statb. 
not  negative  a  payment  over  to  his  immediate  successor, 
tiiat  is,  to  himself,  after  he  was  re-elected.  Such  an  aver*- 
ment  was  not  necessary.  It  is  averred  that  he  wasted 
and  converted  said  money,  during  his  then  term  of  office, 
and  thifr  sufficiently  negatives  any  legal  settlement  or  ac- 
counting therefor,  which  would  have  amounted  to  a  faith- 
fiil  performance  of  his  duties  during  that  term.  If,  upon 
the  trial,  it  had  been  proved  that  he  faithfully  accounted, 
in  any  manner,  for  all  the  money  received,  during  his 
first  term,  after  his  re-election,  the  averments  in  these 
breaches  would  not  have  be^n  sustained.  But  the  securi- 
ties upon  the  bonds,  given  by  him,  on  being  re-elected  the 
second  and  third  time,  would  not  be  answerable  for  de- 
falcations which  occurred  wholly  during  previous  terms. 
Some  of  these  breaches,  at  least,  are  sufficient,  and  as 
the  demurrer  is  a  general  one  to  the  whole  declaration, 
it  was  rightly  overruled. 

The  next  objection  is,  that  the  inquiry  of  damages, 
after  an  interlocutory  judgment,  could  not  be  legally  sub- 
mitted to  referees.  We  think  the  statute  authorized  such 
a  reference  by  consent  of  the  parties.  R.  S.  c.  45,  s.  22, 
p.  791. 

One  of  the  reasons  assigned  by  the  defendants  in  the 
Court  below,  in  support  of  their  motion  for  setting  aside 
die  award,  was  the  following : 

'^That  said  KiTitner,  on  the  0th  of  May,  1840,  reported 
the  situation  of  the  funds  in  his  hands,  to  the  commis- 
sioners of  C€Lss  county,  and,  previous  to  said  time,  had 
been  re-elected  to  said  office  and  filed  his  official  bond, 
and,  at  the  day  aforesaid,  there  was  no  default  by  said 
Kintnerr 

The  record  of  the  county  commissioners  was  pro- 
duced, and  a  report  of  Kintnery  showing  a  statement  of 
his  accounts  with  the  several  townships,  which  had  been 
filed   and   recorded,  was  offered   in   evidence,  but  was 
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Not.  Tenn,   rejected  by  the  Court.    There  can  be  no  doubt  that  this 
report  was   properly  rejected.     Without  proof  of  the 


Kxtmna. 

T. 


items  contained  in  it,  it  could  not  have  been  used,  at  any 
Tax  Stati.    stage  of  the  proceedings,  as  evidence  for  the  defendants. 

Several  objections  are  made  to  the  form  and  contents 
of  the  award,  all  of  which,  we  think,  are  untenable.  The 
report  contains  some  superfluous  recitals,  perhaps,  bat 
the  award  made  is  sufiiciently  certain  and  explicit  as  to 
the  matters  involved  in  this  suit,  and  if  the  parties  chose 
to  submit  to  the  referees  the  adjustment  of  the  accounts 
of  Kintner  in  two  other  suits,  there  can  be  no  reasona- 
ble objection  to  the  award  because  the  report  contained, 
also,  the  damages  assessed  in  those  suits. 

The  judgment  is  objected  to  because  interest  was 
added  to  the  amount  of  the  sum  awarded.  This  objec- 
tion is,  also,  untenable.  If  a  judgment  had  been  ren- 
dered at  the  time  the  award  was  made,  interest  would 
have  accrued  upon  it  as  a  matter  of  course.  The  de- 
fendants, therefore,  are  not  injured  by  the  addition  of  such 
interest,  while  it  would  be  clearly  unjust  to  the  plaintiff 
to  compel  him  to  lose  the  interest  on  his  debt  during  the 
delay  caused  by  the  motions  of  the  defendants. 

Per  Curiam. — The  judgment  is  affirmed  with  2  per 
cent,  damages  and  costs. 

O.  H,  Smith  and  S.  Yandes^  for  the  plaintiffs. 

/.  Sullivan  and  D.  D.  Pratt,  for  the  defendants. 


KtifTNER  and  Others  v.  The  State  on  the  Relation  of  Skel- 

TON. 

ERROR  to  the  Cass  Circuit  Court. 

Smith,  J. — This  was  an  action  of  debt  brought  by  The 
State  on  the  relation  of  Skdtem,  school  commissioner, 
against  Kintner^  Hethy  Coulsony  and  others,  on  the  official 
bond  of  KirUner,  as  former  school  commissioner,  executed 
on  the  3d  of  March,  1840. 
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The  same  enon  are  assigned  as  in  the  next  precedinff   ^<^^'  Twm, 

1851 

case,  and  the  judgment  must  be  affirmed  for  the  reasons 


given  in  that  case.  TbbStat. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  2  per      Bubtov. 
ceni.  damages  and  costs. 

J.  W.  Wright,  O.  H.  Smith,  and  S.  Tandes,  for  the 
plaintifEs. 

D.  D.  Pratty  for  the  defendants. 


The  Stats  v.  Buiton. 

A  coaniy  treasurer  who  OKaets  and  receiyes  from  a  tax-payer  a  fee  aa  for 
a-distreee  and  sale  of  his  goods  for  taxes,  when  none  have  actually  been 
made,  is  gniltj  of  extortion. 

ERROR  to  the  FranUin  Circuit  Court.  . 

Smith,  J. — ^This  was  an  indictment  against  the  defend*  ^^'^^^""^  ^' 
ant  in  error  for  extortion.  The  charge  is,  that  on  the  5th 
day  of  Januaryy  1850,  at,  dec.,  the  defendant,  being  the 
treasurer  of  said  county  of  Franklin,  did  unlawfidly,  ex- 
tortiously,  and  by  color  of  his  office,  extort,  demand,  and 
receive  from  one  Michad  Owens,  the  sum  of  85  cents  as 
and  for  a  fee  due  him  as  such  treasurer,  for  making  dis- 
tress and  sale  of  goods  and  chattels  of  the  said  Ouma 
for  the  payment  of  taxes  then  due  the  said  state  and 
county,  whereas,  in  truth,  and  in  fact,  no  distress  and  sale 
of  the  goods  and  chattels  of  the  said  Owens  for  the  pay- 
ment of  taxes  had  been  made,  and  no  fee.  whatever  was 
then  due  from  said  Owens  to  the  defendant.  The  indict- 
ment was  quashed  on  the  defMidant's  motion. 

The  defendant  in  error  contends  that  he  had  a  right  to 
exact  the  fee  charged  in  the  indictment,  before  and  with- 
out a  distress  and  sale,  as  the  fees  allowed  a  constable 
for  serving  and  returning  an  execution.  He  claims  this 
right  under  the  statute  regulating  fees  contained  in  the 
Revised  Code  of  1638,  p.  296,  and  the  5eth  and  59th 


94  CASES  IN  THE  SUPREME  COURT 

Not.  Tern,   sections  of  chapter  12,  in  the  Revised  Code  of  184S,  p. 

^«"-  218. 
Thi  Staw  gy  ^^  gg^  section  above  referred  to,  and  which  has 
BoBToir.  been  amended,  as  to  time,  by  a  subeequent  statate,  it  u 
enacted  that  in  case  any  person  shall  neglect  or  refhse  to 
pay  the  tax  imposed  on  him,  the  county  treasurer  shall, 
after  the  1st  day  of  Janttary,  levy  the  same  and  the  costs 
and  charges  that  may  accrue,  by  distress  and  sale  of  goods 
and  chattels,  &c.    The  50th  section  is  as  follows : 

"  The  treasurer  shall  be  allowed  the  same  fees  and 
chaises,  except  mileage,  for  making  distress  and  sale  of 
goods  and  chattels  for  the  payment  of  taxes,  as  may  be 
allowed  by  law  to  constables  for  making  levy  and  sale 
of  property  on  execution." 

The  statute  regulating  fees  and  salaries,  authorizes  a 
constable  to  charge  25  cents  for  serving  an  execution, 
and  10  cents  for  returning  the  writ,  and  the  defendant  in- 
sists he  had  the  right  to  make  similar  charges  for  taxes 
collected  after  the  Ist  day  of  January.  The  case  otBoop 
Y.  The  Suae,  1  Blackf.  823,  is  cited  in  support  of  this  posi- 
tion. In  that  case  an  execution  was  delivered  to  a  con- 
stable, who  called  on  the  execution-debtor,  and  collected 
the  money  without  levying  on  any  property ;  and  it  was 
held  that  this  was  a  sufficient  service  of  the  execution  to 
anthorize  the  constable  to  charge  the  fee  of  25  cents. 

But  we  do  not  think  that  case  is  analogous  to  the  one 
now  before  us.  Where  a  constable  collects  money  on 
execution  wiAout  making  a  sale,  he  is  entitled  to  charge 
only  kfldf  the  commissions  chargeable  when  a  sale  is 
made,  but  the  treasurer  receives  his  regular  commissions 
for  collections,  in  all  cases ;  and  the  50th  section,  above 
quoted,  seems  to  contemplate  that  he  shall  receive  addi- 
tional compensation  for  his  services  only  when  he  is  r^ 
quured  to  perform  additional  labor.  No  execution  is 
placed  in  the  treasurer's  hands,  unless  the  duplicate  tax- 
list  could  be  so  considered,  and  this,  certainly,  does  not 
require  a  service  and  return  like  an  execution.  It  serves 
to  determine  the  amount  of  taxes  due  by  the  persons 
whose  nsurnes  are  contained  in  it,  and  if  such  taxes  are 
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not  paid  before  a  certaia  date,  the  treasurer  is  authorized   ^o^-  '^enn> 

to  collect  the  same  by  distress  and  sale.     If  he  is  actually  '. . 

required  to  make  a  distress  and  sale,  in  order  to  collect  *«*^^™ 
such  taxes,  the  law  provides  that  he  shall  have  compen-  Buetov. 
sation  for  so  doing,  but  we  can  perceive  no  good  or  even 
plausible  grounds  for  considering  the  mere  receipt  of 
taxes,  after  the  1st  day  of  Janvaty,  as  a  constructive  ser- 
vice and  return  of  the  duplicate,  similar  to  that  required 
of  a  constable  having  an  execution  in  his  hands. 

We  are,  therefore,  of  opinion  that  the  fees  alleged  to 
have  been  exacted  by  the  defendant  in  this  case  were 
illegal,  and  that  the  Circuit  Court  erred  in  quashing  the 
indictment. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  Walbtcey  for  the  state. 

6.  HoUandy  /.  Rymany  /.  A,  Maiwriy  and  J.  D,  Hawland^ 
for  the  defendant. 


The  State  v.  Burton. 

ERROR  to  the  Franklin  Circuit  Court. 

SwTH,  J. — ^This  was  also  an  indictment  against  Benja- 
min Burton  for  extorting  illegal  fees  from  one  Bocp,  The 
case  is  precisely  similar  to  the  preceding  one,  and  the 
judgment  must  be  reversed  for  the  same  reasons  there 
^ven. 

Per  Curiam.  —  The  judgment  is  reversed  willi  costs. 
Cause  remanded,  &c. 

jD.  Wallace y  for  the  state. 

G.  Hollandy  J.  Ryman^  J.  A.  Maisamy  and  /.  />.  Howlandf 
for  the  defendant. 
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KxirwoRTHT  V.  TuLUS  and  Another. 

A  deed  of  oonreyanoe  was  as  follows:  "  This  indenture,  Ac.,  witnessedi, 
that  M.  H,,  in  consideration  of,  dpc.,  paid,  Ac.,  by  L.  K.,  hath  g^ranted, 
bargained,  sold,  and  eonyeyed,  and,  by  these  presents,  doth  grant,  bar^ 
gain,  sell,  and  oonvej  unto  the  said  L.  K.,  the  free  privilege  to  enter 
upon  a  certain  tract  or  piece  of  land  claimed,  owned,  and  held  by  the 
said  H.,  being,  dn:.,  (describing  it,)  and  to  dig  a  race,  a  mill-pit,  and  tail> 
nee,  to  the  creek;  to  erect  a  saw-mill  and  occupy  the  same  forerer;  and« 
likewise,  to  cut  and  remove  any  timber  that  may  be  in  the  way  of  dig- 
ging, building,  and  occupying  said  mill;  the  said  L.  K.  not  committing 
any  unnecessary  waste  of  timber  on  said  land  belonging  to  said  H.,  and 
said  K,  to  commence  and  finish  said  mill  as  soon  as  practicable;  and 
the  said  JIf.  H.  doth  hereby  bind  himself,  his  heirs,  Ac.,  to  ratify  and 
confirm  to  the  said  L.  JST .,  his  hmn,  and  assigns  forerer,  the  aforesaid 
priyilege  to  enter  on  said  land,  to  dig,  build,  and  occupy  as  aforesaid 
forever,  and  to  hold  the  same  for  his  own  proper  use  and  behoof,  free 
from  rents  or  any  other  claim  forever."  Here  followed  certain  covenants 
of  warranty.  JBTeU,  that  the  part  of  the  deed  above  recited  conveyed 
the  mill  privilege  and  promises  described  therein,  to  JCand  his  heirsj 
in  fee-simple. 

The  clause  recited,  saying,  "  the  said  Jf .  H,  doth  hereby  bind  himself,  his 
heirs,"  Ac,  "to  ratify  and  confirm  to  the  said  L,  K»,  his  heirs,  and  as- 
signs, the  aforesaid  privilege,"  Ac,  does  not  appear  to  have  been  intend- 
ed to  operate  as  a  eovenmmi,  but  to  constitute  a  part  of  what,  in  a  more 
formally  drawn  instrument,  would  be  called  the  habendum  and  Umen- 
dum. 

The  thing,  and  the  estate  granted  by  a  deed,  may  be  granted  either  hj 
words  contained  in  the  prtmiHM,  or  in  the  habendum  and  tenendum. 


Friday, 
November  9B, 


ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 

Smith,  J. — ^Trespass  quare  dausum  Jr^U  by  fhe  appel- 
lant against;  the  appellees.  The  first  count  all^^  that 
the  defendants  broke  and  entered  the  close  of  the  plain- 
tiff, put  him  out  of  possession,  and  deprived  him  of  the 
use  and  occupation  of  it.  The  second  count  charges  that 
the  defendants  dug  a  certain  mill-race  and  mill-pit,  and 
erected  certain  miUs  upon  the  said  close,  tbereby  encum- 
bering it,  &c.  Plea,  the  general  issue;  with  an  agree- 
ment that  all  legal  matters  of  defense,  which  might  be 
given  in  evidence  under  any  form  of  pleadings,  should  be 
admitted.    The  judgment  was  for  the  defenduit. 

The  evidence  was  as  follows : 

In  October^  1831,  Moses  Hockett  was  the  ^wner  of  the 
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land  described  in  the  declaration,  and  executed  to  Lewis   ^o^*  Term, 
Kiser,  who  died  in  1847,  the  f&Uowing  deed :  — 1551: — 

«  This  indenture,  made,"  &c., "  witnesseth,  that  the  said  ^^"^ 
Moses  Hocketty  of  the  first  part,  for  and  in  consideration  Tuua. 
of  the  sum  of  10  dollars,  to  him  in  hand  paid  by  the  said 
Lewis  KiscTy  of  the  second  part,  the  receipt  whereof  the 
said  Moses  Hockett  doth  hereby  acknowledge,  hath  this 
day  granted,  bargained,  sold,  and  conveyed,  and  by  these 
presents  doth  grant,  bargain,  sell,  and  convey,  unto  the 
said  Lewis  Kiser,  the  party  of  the  second  part,  the  free 
privilege  to  enter  upon  a  certain  tract  or  piece  of  land 
claimed,  owned,  and  held  by  the  said  Hockett^  being,"  &c., 
(here  describing  it,)  *'  and  to  dig  a  race,  a  mill-pit,  and 
tail-race  to  the  creek,  to  erect  a  saw-mill  and  occupy  the 
sam^  forever,  and  likewise  to  cut  and  remove  any  timber 
that  may  be  in  the  way  of  digging,  building,  and  occupy- 
ing said  mill,  the  said  Lewis  Riser  not  committing  any 
unnecessary  waste  of  timber  on  the  said  land  belonging 
to  the  said  Hockett^  and  said  Kiser  to  commence  and  finish 
said  mill  as  soon  as  practicable ;  and  the  said  Moses  Hock- 
ett doth  hereby  bind  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  jointly  and  severally,  to  ratify  and 
confirm  to  the  said  Lewis  Riser,  his  heirs,  and  assigns 
forever,  the  aforesaid  privilege  to  enter  on  said  land,  to 
dig,  build,  and  occupy  as  aforesaid  forever,  and  to  hold 
the  same  for  his  own  proper  use  and  behoof,  free  from 
rents  or  any  otiier  claim  forever.  And  the  said  Moses 
Mockett  doth,  for  hin^lf,  his  heirs,  executors,  administra- 
tors, and  assigns,  put  the  said  Leims  Risei-  into  the  full, 
firee,  and  peaceable  possession  of  the  aforesaid  privilege. 
And  firom  all  persons  claiming  under  him,  and  from  all 
other  claims  whatsoever,  the  said  Moses  Hockett  the  said 
Lewis  Riser,  his  heirs,  and  assigns,  in  the  free  use  of  the 
aforesaid  privilege  forever,  will  warrant  and  defend.  In 
testimony  whereof,"  &c. 

In  April,  1840,  Hockett  conveyed  the  tract  of  land  upon 
which  this  mill-privilege  was  situated,  to  Renworlhy,  the 
plaintifi*  in  this  suit.  In  the  deed  to  Renworiliy,  '^  a  cer- 
tain water-privilege  granted  to  Lewis  Riser*^  is  excepted. 

Vol.  III.— 13 
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KoT.  Term,       The  fee-eimple  interest  of  the  said  mill-privilege  was 

]^^h—  proved  to  be  of  the  value  of  75  dollars.    In  the  fall  of  1849, 

EnnroaTHT  ^^  defendants  below,  who  were  the  heirs  at  law  of  Letcis 
TvLus.  KiseTy  entered  upon  the  said  lands,  and  rebuilt  and  occa- 
pied  the  mill  which  had  been  erected  by  Kiser  in  his  life- 
time. 

The  appellees  contend  that  the  deed  from  HockeU  to 
their  ancestor  conveyed  the  mill-privilege  and  premises 
in  question,  to  him  and  his^  heirs  in  fee-simple,  and  the 
Court  below  gave  it  this  construction  in  its  charge  to  the 
jury. 

The  appellant  insists  that  a  life  estate  only  was  con- 
veyed to  Ktser.  His  counsel  argue  that  the  words  of  in- 
heritance necessary  to  convey  a  fee-simple  estate  are 
wanting  in  those  parts  of  the  deed  technically  calle^}  Ihe 
premises^  and  the  habendum  and  tenendum^  and  that  the 
estate  described  in  these  parts  cannot  be  enlarged  by 
words  of  inheritance  used  in  the  covenants  or  vxzrraniies. 

In  the  deed  now  in  question,  the  word  '^  Aetr^"  is  used 
in  two  places.  First,  in  that  clause  which  says  ^^  the  said 
Moses  Hockett  doth  hereby  bind  himself,  his  heirs,"  &c., 
^  to  ratify  and  confirm  to  the  said  Lewis  Kiser^  his  heirs^ 
and  assigns,  the  aforessdd  privilege,"  &c. ;  and  secondly, 
in  the  general  warranty.  It  will  be  observed  that  in  the 
clause  first  above  mentioned,  the  words  "ratify"  and  "con- 
firm" are  not  used  in  reference  to  the  estate  or  interest 
in  the  thing  previously  granted,  but  to  the  thing  itself, 
that  is,  the  privilege  to  enter  upon  the  land,  &c.  The 
person  who  drew  the  deed  was  probably  ignorant  of  the 
technical  meaning  of  those  words,  and  intended  only  by 
the  repetition  in  this  clause  of  the  privileges  granted,  to 
cover  any  defects  he  may  have  made  in  the  previous 
wording  of  them.  It  is  obvious  that  the  instrument  was 
drawn  up  by  an  inexperienced  hand.  There  are  none  of 
the  formal  parts  of  a  deed  which  can  be  distinctly  sepa- 
rated, except  the  warranty  at  the  close.  But  it  is  not 
necessary  that  a  deed  should  have  these  formal  parts. 
There  are  many  valid  deeds  which  contain  nothing  more 
than  what  is  usually  contained  in  the  premises.    The 
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clause  in  this  deed,  above  mentioned,  does  not  appear  to   ^o^-  T^mn^ 

have  been  intended  to  operate  as  a  covenant,  but  rather ' — 

to  constitute  a  part  of  what,  in  a  more  formally  drawn  ^"" 
inslroment,  would  be  called  the  habendum  and  tenendum,  Sluott. 
It  is,  therefore,  unnecessary  to  resort  to  the  warranty  for 
the  words  required  to  convey  an  estate  in  fee-simple. 
They  are  found  in  the  previous  clause,  and  whether  that 
clause  be  considered  as  a  part  of  the  premises^  or  of  the 
habendian  and  teTwndum  is  immaterial,  as  the  agreements 
respecting  the  estate,  and  the  thing  granted,  may  be  con- 
tained in  either.    2  Black.  Comm.  c.  20,  Tit,  Deed. 

We  think,  upon  an  examination  of  the  whole  instru- 
ment, there  can  be  no  difficulty  in  determining  that  it 
was  the  intention  of  the  parties  a  fee- simple  should  be 
conveyed,  and,  as  that  intention  may  be  carried  into  effect 
without  violating  any  rule  of  law  relative  to  the  words 
necessary  to  be  used,  we  think  the  instraction  given  was 
right. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

Z.  Baird,  for  the  plaintiff. 

jR.  C  Chregory^  for  the  defendants. 


BuRTCH  and  Others  v.  Elliott. 

A  conrejance  of  land  by  father  to  son,  without  a  valuable  consideration, 
and  for  the  purpose  of  defrauding  existing  creditors,  is  void  as  against 
Bnch  creditors,  but  valid  between  the  parties;  and,  where  the  lands  have 
deseeDded  ta  the  heirs  of  the  grantee,  a  Court  of  chancery  will,  upon 
the  application  of  such  creditors,  set  aside  the  sale  as  to  them,  and  order 
the  land  to  be  sold  to  pay  their  claims  and  costs;  and  the  heirs  of  the 
grantee  will  be  entitled  to  the  surplus. 

APPEAL  from  the  Knox  Circuit  Court.  Friday, 

Pewons,  J.— This  was  a  bill  in  chancery  by  Wtfftom  ^•««*«'28. 
Burtch  and  four  others  against  Naomi  Jane  Ettiotty  to  set 
aside  a  fraudulent  conveyance.    The  bill  sets  fortii  that 
one  JoAn  Elliott  was  indebted  in  certain  specified  amounts, 
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Not.  Term,   to  each  of  the  complainaAts ;  that  judgments  had  been 
-  obtained  upon  the  amounts,  and  that  executions  had 


Bottoh  isBued,  upon  which  returns  of  no  property  had  been  made, 
BixioTT.  Sic.  The  bill  further  states  that,  during  the  time  said 
/oAn  EOioU  was  thus  indebted  to  the  complainants,  he  was 
the  owner  of  a  certain  piece  of  land  encumbered  by  a 
mortgage,  and  that,  to  defraud  his  creditors,  he  conveyed 
said  land  to  his  son,  Samuel  H.  EUioU;  that  said  Samud 
afterwards  died,  leaving  one  son,  to  whom  said  land  de- 
scended; that  the  son  died,  and  from  him  the  land  de- 
scended to  his  mother,  the  wife  of  said  Samud,  deceased, 
while  living,  Naomi  Jane  Elliott,  the  defendant.  The  bill 
prays  that  the  conveyance  from  John  to  Samud  H.  EBioU 
be  set  aside,  and  the  equity  of  redemption  sold  to  pay  the 
complainants'  claims.  The  defendant  answered, denying 
material  parts  of  the  bill.  Depositions  were  taken;  the 
cause  was  heard  upon  bill,  answer,  exhibits,  and  deposi- 
tions; and  the  bill  was  dismissed. 

No  motion  was  made  to  suppress  any  part  of  the  depo- 
sitions, nor  is  any  one  of  them  objected  to  here.  The 
question  is  alone  upon  the  evidence.  Without  recapitu- 
lating it,  we  may  say  that,  in  our  opinion,  it  establishes, 
in  connection  with  the  exhibits  and  admissions  in  the 
pleadings,  that  John  Elliott  owed  the  debts,  amounting  to 
a  considerable  sum,  named  in  the  bill;  that  he,  also, 
while  owing  them,  owned  the  land  described  in  the  bill; 
that  the  land  was  encumbered  with  a  mortgage  of  about 
500  dollars,  but  was  worth,  probably,  1,000  dollars;  at 
all  events,  a  considerable  sum  over  and  above  the  amount 
of  the  mortgage;  and  that  this  land,  John  EUioU  conveyed 
to  his  son,  Samuel  H.  Elliott,  subject  to  said  mortg^^ 
without  consideration,  and  to  defraud  his  creditors. 

We  think,  therefore,  that  the  Court  below  erred  in  dis- 
missing the  bill,  and  that,  instead  thereof,  a  decree  should 
have  been  entered  for  the  setting  aside,  so  far  as  creditors 
are  concerned,  of  said  deed  from  John  to  Samud  B»  El- 
liott, and  for  the  sale  of  the  equity  of  redemption  in  >^^ 
land ;  thus  giving  the  creditors  of  said  John  the  benefit  of 
whatever  his  interest  in  said  land  was  worth.     But  as 
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said  Jokn?s  conveyanoe,  though  fraudulent  as  to  creditors,   Nor.  Twm, 

was  binding  as  against  him  and  his  hdirs,  it  should  fur- 

ther  be  decreed  that  if  any  surplus  remains  of  Ihe  pro-      ^uoht 

ceeds  of  the  sale  of  said  land,  after  paying  all  creditors     Blaohlst. 

and  costs,  it  should  be  paid  ov^  to  the  person  entitled 

under  his  grantee. 

Per  Curiam. — ^The  decree  is  reversed  wilh  costs.  Cause 
remanded  with  instructions  to  the  Circuit  Court  to  render 
a  decree  in  conformity  with  this  opinion. 

8.  Judahy  for  the  appeUants. 

jR.  N,  Camany  for  the  appellee. 


Wright  v.  Blachley  and  Others. 

If  one  of  Mrenl  instalments  of  purchoae-monej  for  lancU  be  p^^able  before 
the  deed  is  to  be  made,  it  is  no  defense  to  a  suit  brought  by  the  payee  to 
Tocorer  such  instalment,  before  the  time  appointed  for  the  execution  of 
the  deed,  that  the  payee  had  no  title  to  the  land  at  the  time  when  the 
eontract  of  sale  irss  made. 

Where  a  title-bond  for  the  eonyeyance  of  land  is  silent  as  to  the  time  whan 
the  obligee  is  to  haye  possession,  the  latter  is  not  entitled  to  the  posses- 
sion before  the  time  of  receiring  his  deed. 

ERROR  to  the  Hendricks  Circuit  Court.  PHdtf^, 

Peekois,  J.—BhtcUej^y  Strongy  and  Simpmi  sued  WiOiam  ^•^'«"*«^28. 
P.   Wright  in   assumpsit  upon  two  promissory  notes. 
Wright  pleaded  the  general  issue,  and  a  want  of  oonsid- 
oration.    Issues  of  fact  were  formed.    The  cause  was 
submitted  to  the  Court  upon  the  following  statement: 

''It  is  agreed  in  this  case  that  the  defendant  executed 
and  delivered  said  notes  to  said  plaintiffs,  as  in  the  decla* 
ration  mentioned ;  that  said  notes  were  given  as  follows : 
On  the  12lh  of  Marchy  1841,  one  Eden  BaleSy  who  was 
the  owner  in  fee  of  the  lands  described  in  the  defendants 
plea  of  want  of  consideration,  being  indebted  to  the  plains- 
tiffs,  gave  them  his  notes  for  136  dollars,  upon  which  they 
afterwards,  on  the  4th  day  of  October y  1642,  obtained  a 
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Not.  Term,  judgment  for  186  dollars  and  20  cents,  said  Bides  stUl 

'. —  being  the  owner  in  fee  of  said  lands;  that  afterwards,  by 

^^  virtae  of  an  execution  on  said  judgment,  the  sheriff  of 
Blachut.  Hendricks  county  levied  on  the  lands,  and,  on  the  6th  of 
JuTtey  1846,  sold  them,  after  due  notice,  at  the  court  house 
door  of  said  county,  when  and  where  said  plaintiffs  be- 
came the  purchasers,  at  the  sum  of  250  doUara,  receiving 
a  deed  from  the  sheriff  in  due  form  of  law  therefor;  that, 
afterwards,  on  the  5th  day  of  October,  1846,  said  plaintiflb 
sold  said  lands  to  the  defendant,  Wright,  at  the  price  of 
350  dollars,  receiving  his  three  several  notes  of  that  date, 
in  amounts  making  said  aggregate  sum;  two  of  which 
notes  are  those  now  in  suit,  the  third  not  having  fallen 
due  at  the  commencement  or  trial  of  this  action ;  and,  at 
said  sale,  executing,  also,  to  said  defendant,  Wrighiy  a 
bond  for  a  deed  on  payment  of  all  of  said  notes;  that 
said  lands  were  appraised,  on  the  19th  day  oiMay,  1843,  in 
accordance  with  the  requirements  of  the  R.  S.  of  that 
year,  at  500  dollars,  being  by  two  appraisers  sworn  by 
the  sheriff;  and  that  said  defendant  was  in  possession  of 
said  lands,  at  the  date  of  said  sale,  by  virtue  of  a  purchase 
and  deed  from  said  Bales,  subject  to  said  plaintiffs'  judg- 
ment. /.  Xr.  Ketcham,  for  plaintiffs.  C.  C  Nave,  for 
defendant.'* 

The  Court  below  gave  judgment  for  the  plaintiffs  for 
the  amount  of  the  two  notes  in  suit,  and  interest. 

The  appraisement  preceding  the  sheriff's  s€Je  above 
mentioned,  not  having  been  made  pursuant  to  the  law  at 
the  date  of  the  contract  between  the  plaintiffs  below  and 
Bales,  was  void.  It  was,  in  law,  no  appraisement.  That 
sale  must,  hence,  be  treated  as  one  made  without  an  ap- 
praisement when  the  law  required  one,  and,  consequenlly, 
as  void  against  Bales;  Harrison  v.  Stipp,  8  Blackf.  455; 
and,  perhaps,  as  against  the  defendant,  Wright,  though 
as  to  this  we  need  not  decide.  The  plaintiffs  below, 
therefore,  when  they  made  the  contract  of  sale  of  the 
lands  in  question,  to  said  defendant,  may  have  had  no 
title ;  and  the  defendant  insists,  as  the  ground  of  his  de- 
fense of  want  of  consideration,  that  such  is  the  fact. 
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But,  conceding  this  to  be  the  case,  for  the  sake  of  the  ar-   Nor.  Term, 


1851. 


gument,  is  a  defense  to  the  notes  made  out?  The  time  . 
when,  by  the  contract,  a  title  was  to  be  conveyed  to  said  ^^^ 
Wright,  had  not  arrived  at  the  commencement  or  trial  of  "BLMmxt, 
this  suit.  The  case,  then,  is  that  of  a  sale,  or  rather  of  a 
contract  for  the  sale,  of  land,  where  an  instalment  of  the 
purchase-money  falls  due  some  time  before  the  deed  is  to 
be  made,  and  is,  also,  sued  for  before  that  time.  In  such 
a  case,  the  payment  of  the  instalment  is  an  obligation 
not  dependent  on  the  making  of  a  deed,  and  no  deed 
need  be  tendered  before  suit  brought.  The  conveyance 
of  the  land  is  not  the  consideration  of  the  promise  to  pay 
the  instalment,  but^the  obligation,  or  promise,  to  convey 
it  at  a  future  day.  Leonard  v.  Bates,  1  Blackf.  172. — Cun- 
ningham V.  Otmnn,  4  id.  341. — Cfarham  v.  Reeves,  at  this 
term  of  the  Court  (1).  A  defense,  therefore,  in  the  suit  be- 
fore us,  was  not  established,  even  supposing  said  plaintiffs 
to  have  had  no  title  at  the  time  they  contracted  a  sale,  if 
said  contract  was  itself  a  valid  one. 

A  man  cannot  sell  and  convey  that  to  which  he  has  no 
title ;  but  that  a  contract  for  the  conveyance  to  another 
at  a  future  day,  of  property  to  which  the  seller,  at  the 
time  of  such  contract,  has  no  title,  is  valid,  is  decided  in 
HibUewhite  v.  McMarine,  6  M.  and  W.  462,  and  in  WOks 
v.  Smith,  10  id.  355.  The  title-bond  of  the  plaintiffs  be- 
low, in  this  case,  amounted,  in  substance,  as  we  have 
said,  but  to  such  a  contract.  It  contained  no  stipulation 
for  possession;  and,  under  such  a  bond,  the  obligee  is  not 
entitled  to  possession  prior  to  receiving  his  deed.  Hobnes 
V.  Schofield,  4  Blackf.  171.— Doe  v.  Brohon,  7  id.  142. 

But,  again,  said  plaintiffs  had  a  claim  upon  llie  land 
mentioned  above,  at  all  events,  in  the  lien  of  their  judg- 
ment. That  lien  they  could  enforce  by  a  re-sale  of  the 
property,  if  the  sale  had  was  invalid.  The  deed  which 
they  had  contracted  to  make  would  estop  them  from  as- 
serting that  lien,  and  bind  them  to  protect  the  grantee 
from  it.  The  defendant  below  had  purchased  the  land  of 
the  judgment-debtor  sul^ject  to  said  judgment,  and  die 
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KoT.  Teem,   removal  of  that  encumbrance  may  be  a  good  considera- 

^^^^' tion  for  the  notes  given. 

^^  Per  Curiam, — ^The  judgment  is  affirmed,  wilii  1  per  cent. 

Haivxt.     damages  and  costs. 

.     C.  C.  Nave,  for  the  plaintiffs. 

(1)  See  anU,  p.  83. 
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Dob  on  the  Demise  of  Habkudbe  and  Others  v.  Harvkt. 

An  ftdministntor^s  sale  of  real  estate  for  the  payment  of  debts,  made  by 
an  order  of  Uie  Probate  Court,  is  not  Toid  from  the  circumstance  thai 
the  record  does  not  disclose  that  notice  of  the  application  to  sell  vas 
giren  to  the  heirs. 

Ifotice  in  that  case  will  be  presumed. 

A  sale  of  land  by  an  administrator  for  the  payment  of  debts,  will  not  be 
set  aside,  at  law,  because  the  administrator  himself  became  the  par- 
chaser. 

ERROR  to  the  Henrg  Circuit  Court. 

PnuoNS)  J. — ^Ejectment  by  the  hein  of  Philip  HarkritUr 
against  Bet^amm  Harvey,  for  a  traet  of  land  in  Hensy 
county.    Judgment  below  for  the  defendant. 

Harvey  derived  title  through  mesne  conveyances  from 
an  administrator's  sale  made  by  order  of  the  Probate 
Court  of  said  Henry  county,  at  its  May  term,  1833.  The 
plaintiff  insists  that  the  Court,  on  the  trial  of  tiiis  cauae, 
should  have  declared  that  sale  void:  1.  Because  it  did 
not  affirmatively  appear  that  notice  of  the  application 
for  the  sale  was  given  to  the  heirs;  3.  Because  it  did 
appear  that  the  administrator  upon  said  Harkrider^s  estate, 
was  the  purchaser  at  said  administrator's  sale.  These 
are  the  only  defects  claimed  to  exist. 

As  to  the  first  point,  it  is  shown  that  a  report  was  made 
to  the  Probate  Court,  stating  the  insufficient^  of  personal 
assets  to  pay  the  debts ;  that  a  petition  by  the 
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tor  for  the  sale  of  the  land  was  filed,  and  an  order  made   I^ot.  Term, 

diereon  for  the  issning  of  process,  and  for  the  publication ! 

in  the  proper  newspaper  of  notice  to  the  heirs,  and  that  ^' 
the  cause  was  thereupon  continued  to  the  next  term  of  Habtit. 
the  Court.  At  a  subsequent  term,  it  appears,  an  order 
of  sale  was  made.  It  was  proved  that  notice  of  the  sale 
was  given',  and  that  the  sale  was  regularly  made.  The 
report  of  the  sale  to  the  Court,  the  confirmation  thereof, 
the  order  for  a  deed,  the  deed  and  the  approval  of  it  by 
the  Court,  'and  the  accounting  for  the  proceeds  of  the  sale, 
all  regularly  appear  of  record.  Such  being  the  facts,  the 
point  under  consideration  is  settled  by  previous  decisions 
of  this  Court.  In  Homer  v.  Doe^  May  term,  1848  (1),  it 
was  decided  that  where  the  record  of  a  domestic  Court 
of  general  jurisdiction  was  silent  on  the  subject,  and  dis- 
closed nothing  inconsistent  with  the  fact  of  notice  having 
been  given,  notice,  in  the  absence  of  proof  to  the  con- 
trary, would  be  presumed;  and  in  Doe  v.  Smith,  November 
term,  1849  (2),  it  was  determined  that  the  Probate  Courts 
of  this  state  were  domestic  Courts  of  general  jurisdiction. 
Upon  the  second  point.  An  administrator  is  regarded 
as  a  trustee ;  and  it  has  often  been  decided  by  this  Court, 
tbat  a  purchase  by  a  trustee,  at  his  own  sale,  of  the  pro- 
perty of  his  cestui  que  trust,  is  so  far  void,  in  equity,  that 
the  latter  may,  in  general,  have  it  set  aside  without  other 
cause  shown  than  the  single  fact  that  the  purchase  was 
made  by  his  trustee ;  the  purchaser  being  allowed,  on  the 
vacation  of  his  purchase,  his  payments,  interest,  and  im- 
provements. Brackenridge  v.  Holland,  2  Blackf.  377. — 
Gage  V.  Pihi,  Smith's  R.  145  (3).— SAau?  v.  Swift, id.  398  (4). 
Such  is  the  law.  Hill  on  Trustees,  535.  In  Brackenridge 
V.  Holland,  supra,  it  is  said :  ^'  A  trustee,  no  matter  how  or 
from  whom  he  derives  his  authority,  cannot  purchase  the 
trust  estate  so  as  to  make  a  profit  to  himself.  There  is 
no  general  rule  that  he  shall  not  be  a  purchaser,  but  if  he 
is,  his  purchase  is  for  the  benefit  of  the  cestui  que  trusts 
An  administrator,  then,  on  his  purchase,  at  his  own  sale, 
of  the  real  estate  of  his  intestate,  holds  it  as  a  trustee  of 
the  heirs.     A  trustee  has  the  legal  title,  and  that  is  sufli- 
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Not.  Term,  cient  for  the  maintenance  of  possession.  Of  that  pos- 
*  -.  session,  he  cannot  be  ousted  by  an  action  of  ejectment, 
unless  his  purchase  can  be  set  aside  in  that  suit.  We 
Haeyet.  have  found  no  case  where  such  a  purchase  has  been  held 
void  at  law,  and  there  seem  to  be  weighty  reasons  why 
it  should  be  set  aside  only  in  equity.  *  All  the  cases  on 
the  subject  hold  that  the  cestui  que  trust,  after  a  re-expo- 
sure of  the  property  to  sale,  and  a  failure  to  obtain  a  bet- 
ter or  an  equal  bid,  has  a  right  to  hold  the  trustee  to  his 
purchase.  All  of  them,  also,  hold  that  if  the  purchase  is 
finally  vacated,  the  trustee  is  entitled  to  be  reimbursed 
his  money  paid,  interest,  and  improvements.  In  Midiaud 
V.  Girody  4  How.  U.  S.,  it  was  so  decided.  That  was  a  case 
in  chancery.  For  these  he  should  hold  a  lien.  These  are 
matters  for  equitable  adjustment,  and  the  lien  can  only 
be  enforced  in  chancery.  They  should,  therefore,  to  save 
litigation,  as  well  as  for  other  causes,  be  settled  in  the 
proceeding  in  which  the  purchase  is  to  be  set  aside,  or 
affirmed,  as  the  case  may  be.  If  the  cestui  que  trust  were 
permitted  to  avoid  the  purchase,  at  law,  it  would  deprive 
him  of  the  option  of  re-afiirming  it  on  his  failure  to  make 
a  better  bargain  elsewhere,  and  might  jeopard  the  secu- 
rity of  the  trustee.  In  Jackson  v.  Van  Dcifsen,  5  John.  R. 
48,  it  was  held  that  such  a  purchase  could  not  be  declared 
void  at  law,  where  the  objection  was  raised  by  a  third 
person;  and  in  Davaue  v.  Fanning,  2  ^ohn.  Ch.  R.  253, 
chancellor  Kent  seems  to  regard  the  law  as  being  the 
same  in  all  cases.  He  says :  '^  The  Supreme  Court,  in 
Jackson  v.  Van  Dalfsen,  supra,  admit  it  to  be  a  well  set- 
tled rule  in  equity,  that  a  trustee  or  agent  to  sell,  shall 
not,  himself,  become  the  purchaser,  and  they  very  pro- 
perly refer  the  remedy  of  the  cestui  que  trust,  in  such  cases, 
to  the  cognizance  of  chancery." 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  JET.  Test  and  C  C.  Nave,  for  the  plaintiff. 

/.  S,  Newman,  for  the  defendant. 

(1)1  Carter's  Ind.  R.  130.— (2)  Id.  451  .—(3)  Stardtmnt  v.  Pike,  id.  277. 
—(4)  Id.  565. 
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Not.  Term, 

Jokes,  Administrator  of  Shultz,  v.  Van  Patten.  ^^^^' 

JONBB 

After  the  transcript  of  r  record  has  been  filed  in  the  Supreme  Court,  the    y^^  Pattkk. 
Ck>nrt  below  maj  correct  a  clerical  error  in  the  record,  and  upon  the  cor- 
rection being  properly  certified  to  the  Supreme  Court,  it  will  become  part 
oi  the  record  of  the  lifter  Court. 

The  measure  of  damages  for  the  yiolation  of  a  simple  contract,  where  yin- 
dictire  damages  are  not  authorised,  is  the  amount  necessary  to  hare  put 
the  party  injured  in  as  good  a  condition  when  the  contract  was  broken 
88  if  he  had  not  made  the  contract. 

SKoeptions  to  the  admissibility  of  evidence  will  not  be  regarded  by  the 
Supreme  Court,  in  a  civil  action,  unless  they  appear,  by  the  record,  to 
have  been  taken  before  the  jury  retired  to  deliberate  upon  their  verdict. 

Exceptions  to  the  instructions  of  the  Court  to  the  jury,  will  not  be  noticed 
in  the  Supreme  Court,  unless  they  appear,  by  the  record,  to  have  been 
taken  before  the  jury  delivered  their  verdict. 

ERROR  to  the  Tippecanoe  Court  of  Common  Pleas.        ^H^^^^^ 
Perkins,  J. — Frederick  Van  Patten  sued  WiUiam  Skidtz 
in  an  action  of  assumpsit,  on  the  following  instrument : 

"This  article  of  agreement,  made  this  28th  day  of 
JoMuarify  1848,  between  Frederick  Van  Patten^  of  the  first 
part,  and  WiUiam  ShvUz^  of  the  second  part,  witnesseth, 
that  said  Frederick  Van  Patten  binds  himself  to  furnish  a 
good  sound  flat-boat,  with  a  pilot  and  six  able  bow-hands, 
for  the  purpose  of  boating  corn  down  the  Wabashy  Ohio^ 
BXkd*Mis9issippi  rivers,  to  said  William  Shultz;  and  said 
Shidtz  shall  pay  to  said  Van  Patten^  for  each  and  every 
bushel  delivered  at  any  point  on  said  rivers,  designated 
by  said  Shvltz^  a  freight  of  18  cents  per  bushel ;  said  flat- 
boat  not  to  be  loaded  to  draw  over  44  inches  of  water. 
Said  SkuUz  shall  have,  also,  the  privilege  of  choosing  the 
pilot  for  said  boat ;  the  boat  to  be  furnished  with  a  second 
floor  and  to  be  sided  up,  on  the  inside,  to  keep  the  corn 
from  the  outside  plank.  The  boat  to  be  ready  for  load- 
ing as  soon  as  the  river  is  high  enough  to  run  her  with 
safety,  and  to  receive  her  load  two  miles  below  Granville. 
After  having  discharged  her  cargo,  the  boat  and  skifi*  shall 
be  sold  to  the  best  advantage,  and,  should  the  proceeds 
amount  to  more  than  50  dollars,  said  Shtdtz  shall  have 
the  surplus.     As  soon  as  the  boat  has  received  her  load- 
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Not.  Term,    ing,  said  Shnltz  shall  advance  to  said  Van  Patten  the  sum 
of  60  dollars,  to  be  applied  towards  the  payment  <rf  the 
'^'*™        freight.     (Signed,)  Wm.  Shvltz,  R  Van  Patten:' 

Van  Patten.       The  declaration  contained  two  counts,  and  alleged  thai;, 
though  the  plaintiff  provided  the  boat,  &c.,  the  defendant 
refused  to  furnish  the  loading  for  the  trip,  &c.     At  the 
first  term  after  the  suit  was  commenced,  the  defendant 
appeared  and  pleaded  the  general  issue  to  the  first  count, 
and  filed  a  general  demurrer  to  the  second.     The  Court 
overruled  the  demurrer,  which  was  then  withdrawn;  and 
an  order  was  made  that  the  defendant  do  plead  to  said 
second  count,  and  that  the  plaintiff*  have  leave  to  amend 
his  declaration,  and  that  the  cause  stand  continued  to  the 
next  term  of  the  Court.     At  the  next  term,  the  plaintiff 
amended  his  declaration  by  adding  the  common  counts, 
and  the  defendant,  for  plea  to  the  second  and  the  common 
counts,  amended  his  plea  of  the  general  issue  so  as  to 
make   it  applicable  to  the  whole  declaration,  bat  this 
amendment  was  not  noted  by  the  clerk  and  did  not  ap- 
pear upon  the  record,  nor  did  the  filing  of  the  amended 
plea.     The  parties,  however,  both  supposing  the  issue 
was  made  upon  a  denial  of  the  whole  declaration,  tried 
the  cause  by  a  jury,  giving  evidence  in  the  cause  gener- 
ally, and  the  jury  found  a  general  verdict  for  the  plain- 
tiff.    The  cause  was  brought  into  this  Court;  but  the  clerk 
of  the  Court  of  Common  Pleas,  not  having  noticed  the 
filing  of  the  defendant's  amended  plea  of  the  general 
issue,  the  cause  appeared  by  the  record  to  have  been 
tried,  as  to  a  part  of  the  declaration,  without  an  issue. 
Application  was  made  to  have  the  record  amended  in  this 
Court,  but  the  application  was  refused,  not  because  it  was 
deemed  an  amendment  that  should  not  be  made,  bat  be- 
cause it  was  considered  that  the  facts  stated  in  the  afii- 
davit  upon  which  the  application  was   based,  might,  if 
they  occurred,  be  within  the  knowledge  of  the  Court  be- 
low, and  that,  hence,  it  seemed  most  appropriate  that  the 
application  should  be  made  there.     The  affidavit  spoken 
of  was  accordingly  withdrawn  from  this  Court,  and  an 
application  made  in  the  Court  of  Common  Pleas  for  the 
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correction  of  the  record.    That  Court  made  the  correc-    ^®^-  Term, 

1  A^l 

tion,  and  properly,  as  the  error  was   clerical.     That  - 


amendment  has  been  filed  in  this  Court,  as  a  part  of  the         ^^ 
record  of  the  cause,  and  it  now  stands  before  us,  there-  Van  Pattsit. 
fore,  free  from  the  objection  which  existed  before  the 
amendment  w€ks  made. 

The  Court  gave,  among  others,  the  following  instruc- 
tions to  the  jury: 

« Should  you  come  to  the  conclusion  that  the  plaintiff 
has  performed  [offered  to  perform,  the  Court  meant,]  his 
part  of  the  agreement,  and  that  no  subsequent  agreement, 
arbitration,  or  award,  has  been  made  between  the  parties, 
waiving  or  doing  away  with  the  written  contract,  then  it 
may  become  material  for  you  to  consider  the  question  of 
damages.  It  would  be  proper  evidence  on  the  part  of  the 
defendant,  to  show,  in  mitigation  of  damages,  that,  after 
the  refusal  of  ShvUz  to  load  the  boat,  the  plaintiff  might 
still  have  got  a  load  of  some  other  person.  Whether  the 
defendai^t  has  shown  that  the  plaintiff  could,  after  that, 
have  procurred  a  load  out  of  which  he  could  have  made 
as  much  money,  or  have  earned  freight,  then,  this  is  to  be 
taken  into  consideration  in  assessing  damages  in  the 
cause."  '^Should  you  come  to  the  conclusion,  from  the 
evidence  in  this  cause,  that  the  plaintiff  is  entitied  to  re- 
cover, and  that  there  are  no  circumstances  proved  by  the 
defendant  to  abate  or  mitigate  the  damages,  then,  in 
assessing  the  damages,  the  law  requires  that  you  should 
award  to  the  plaintiff,  as  damages,  all  the  plaintiff  could 
fa!b¥e  made  and  cleared,  had  he  been  furnished  with  the 
com  and  taken  it  to  New  Orleans ^  or  the  point  of  destina- 
tion, from  which  the  present  value  of  the  boat  should  be 
deducted." 

The  damages  found  by  the  jury  were  450  dollars  over 
and  above  the  value  of  the  boat,  for  which  sum  the  plain- 
tiff had  judgment. 

We  think  the  Court  erred  in  laying  down  the  rule  of 
damages.  That  rule  places  the  plaintiff  in  just  as  good 
a  condition,  without  the  risk  and  labor  of  making  a  trip 
down  the  river,  as  he  could  possibly  be  in  on  his  return 
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KoY.  Tenn,   from  an  entirely  succesBful  trip.    TUb  is  certainly  not 
.  equitable.    There  being  nothing  in  this  case  to  justify 


^^  vindictive  damages,  the  plaintiff  should  have  had  such 
Van  Pattbt.  damages  as  would  have  placed  him  in  as  good  a  c<mdition 
at  the  time  the  contract  was  broken,  as  he  would  have 
been  in  had  he  not  made  the  contract.  And,  when  the 
contract  was  broken,  instead  of  lying  idle  foi  the  time  his 
voyage  would  have  consumed,  he  should  have  employed 
himself  to  as  good  an  advantage  as  he  reasonably  could 
for  his  own  gain,  and  made  the  earliest  and  best  disposi- 
tion of  his  boat  to  prevent  loss.  If  he  could  not  have 
got  freight,  he  might,  perhaps,  have  done  something  else 
to  as  good  advantage ;  and,  if  his  boat  could  not  have 
been  used  by  him,  he  should  have  preserved  it  with  rea- 
sonable care  or  sold  it,  as  would  have  been  most  judi- 
cious. Take  an  illustration :  A  man  contracts  to  con- 
struct a  public  work  which  would  employ  him  ten  years 
and  profit  him  a  million  of  dollars.  Just  as  he  is  ready 
to  commence  operations,  he  is  notified  that  the  contract 
must  be  abandoned.  He  sues  for  damages  for  the  breach 
of  the  agreement.  Now,  though  he  was  unable  to  obtain 
another  contract  upon  a  public  work,  still,  shall  he  recover 
in  the  pending  suit,  the  million  of  money  that  he  could 
have  made  had  he  gone  on  and  lived  to  complete,  and 
been  lucky  in  the  completion  of,  the  job  he  had  contracted 
for,  and  have  his  time,  for  ten  years,  to  be  operating  else- 
where, into  the  bargain?  That  is,  be  as  well  off  then, 
as  he  possibly  could  have  been  under  his  contract  ten 
years  subsequently?  We  think  not.  He  ought  to  r^ 
cover  what  would  make  him  reasonably  whole  at  die 
time  of  the  breach,  all  the  circumstances  of  the  case  being 
considered.  Shannon  v.  Comstock^  21  Wend.  457,  and 
Skinner  v.  DayUmy  19  John.  513,  are  in  point.  See, 
also,  Clark  v.  MarsigHa^  1  Denio,  317. 

But,  notwithstanding  this  erroneous  instruction,  we 
cannot  reverse  the  judgment  below.  The  instruction  was 
not  excepted  to.  A  new  trial  was  moved  for  and  refused. 
An  exception  was  taken  to  the  refusal,  and  the  evidence 
and  instructions  were  embodied  in  the  bill.    This  consti- 
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tutes  all  the  objection  that  appears  to  have  been  made.  ^^y.  Term, 
It  is  a  well  established  general  rule  that  erroneous  steps  - 
in  the  progress  of  a  cause  are  waived,  unless  excepted  to 
"before  additional  steps  are  taken.  If  incompetent  testi-  ^^  PATmr. 
mony  is  permitted  to  go  to  the  jury  without  objection,  no 
matter  how  great  may  have  been  its  effect  in  producing 
the  result  in  the  cause,  this  Court  could  not,  at  least,  in  a 
civil  action,  reverse  the  judgment  for  that  reason.  The 
prineiple  is  this :  If  a  party  object  in  time,  the  error  may 
be  corrected  without  expense  or  trouble;  and  it  is  not 
right  that  he  should  lie  by,  take  his  chance  of  success 
over  the  error,  and  failing  of  it,  then,  at  much  expense 
of  time  and  money  on  the  part  of  others,  overturn  all 
subsequent  proceedings,  for  the  correction  of  said  error. 
The  rule,  therefore,  as  to  excepting  to  inadmissible  evi- 
dence, is,  that  it  must  be  done  before  the  jury  leave  the 
box  for  deliberation,  as  till  then,  no  injury  has  been  occa- 
sioned, and  the  Court  can  instruct  the  jury  to  disregard 
the  evidence.  As  to  the  instructions  of  the  Court,  they 
must  be  excepted  to  before  the  jury  deliver  their  verdict, 
as,  till  then,  if  exception  be  made,  the  Court  can  correct, 
or  the  adverse  party  can  waive,  an  instraction,  and  the 
joiy  may  be  correctly  advised  as  to  the  law,  and  returned 
to  review  their  deliberations.  To  this  point  the  authori- 
ties are  numerous.  7  Wend.  31. — 3  Barr  44. — 12  S.  and 
M.  679.-6  Howard's  U.  S.  260.— 8  Mis.  666.-3  Pike, 
451.— 26  Me.  444.-2  Oilman,  285. 

Per  Curiam. — ^The  judgment  is  aiBrmed,  with  1  per 
cent,  damages,  and  costs. 

D.  Mace  and  R.  Janes^  for  the  plaintiff. 

G.  8.  Orih  and  E.  H.  BrackeUj  for  the  defendant. 


112  CASES  IN  THE  SUPREME  COURT 

KoT.  Term, 

^Q^^-  Jones,  Administrator  of  Shultz,  v.  Vah  Pattbh. 

ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 
Per  Curiam. — This  ease  is  affirmed,  with  costs;  and 
the  reasons  are  given  in  the  next  preceding  case. 
/.  Pettit  and  S.  A,  Huffy  for  the  plaintiff. 
G.  S,  Orth  and  E.  H.  Brackettj  for  the  defendant. 


T. 


^  **'  Walker  v,  Prather  and  Others. 

A  justice  of  the  peace,  not  being  the  successor  of  another  justice,  but  htv- 
ing  the  docket  of  the  latter  in  his  possession  during  a  vacancy  or  ab- 
sence, cannot  grant  an  appeal  from  a  judgment  on  such  docket,  and  oer- 
tiiy  a  transcript  in  the  case,  until  he  has  previously  transfeired  the  judg- 
ment to  his  own  docket. 

A  justice's  certificate  to  a  transcript  given  upon  an  appeal,  showed  thst  he 
was  not  the  justice  who  rendered  the  judgment,  but  that  the  same  ▼» 
in  his  custody  till  a  successor  to  the  justice  who  did  render  the  judg- 
ment, should  be  elected,  and  it  did  not  show  that  the  judgment  had  been 
transferred  to  his  own  docket.  Held,  that  the  dismissal  of  the  appeal 
upon  motion,  in  the  Circuit  Oourt,  was  right. 

If  this  defect  in  the  certificate  had  not  been  sufficient  to  justify  the  Gomt 
in  dismissing  the  appeal,  the  refusal  of  the  Circuit  Court  to  admit  evi- 
dence that  the  judgment  had  not  been  so  transferred,  would  have  been 
error. 

Suit  against  an  administrator  and  his  sureties,  before  a  justice  of  the  peace. 
The  demand  stated  that  the  plaintiff  was  the  widow  of  the  intestate, 
and  entitled,  under  the  statute,  to  certain  personal  property  of  the  estate, 
which  property  she  had  demanded  of  the  administrator.  That  statement 
was  filed,  with  a  copy  of  the  administration-bond,  as  the  cause  of  ac- 
tion. Held,  that,  under  the  R.  S.  1843,  the  cause  of  action  was  suffi- 
cient. 

Fridaf,  ERROR  to  the  Jennings  Circuit  Court. 

Blackford,  J. — Catharine  Walker  commenced  an  action 
of  debt,  before  Beverly  Kelsey^  Esquire,  a  justice  of  the 
peace,  against  Hiram  Pratfier  and  others.  The  defend- 
ants pleaded  several  pleas  in  bar;  and  the  justice  ren- 
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dered  judgment  for  the  plaintiff.     The  case  came  before    ^o^-  Twn, 
the  Oircuit  Court  on  an  appeal  by  the  defendants  from       ^^^1- 
that  judgment.     The  appeal  was  granted  and  the  trans- 
cript certified,  not  by  justice  Kelseyy  who  rendered  the 
judgment,  but  by  another  justice,  namely,  justice  Bas- 
nett. 

The  certificate  attached  to  the  trariscript  is  as  follows : 

State  of  Indiana^  Jennings  county,  ss.  I,  Philander  L. 
Basnett,  a  justice  of  the  peace  within  and  for  the  township 
of  Verrumy  in  said  county,  do  hereby  certify  that  the  within 
IB  a  true,  full,  and  complete  transcript  from  the  docket  of 
Beverly  Kelsey,  Esquire,  late  a  justice  of  the  peace  in  said 
township,  who,  having  resigned  his  ofiice  as  justice  of  the 
peace  in  said  township,  said  docket  has  been  deposited 
by  said  Beverly  Kdsey,  Esquire,  with  me,  the  justice  of 
the  peace  in  said  township  nearest  to  said  Kelsey,  to  be 
by  me  kept  until  a  successor  shall  be  elected  and  quali- 
fied. The  defendants  have  filed  an  appeal-bond  before 
me,  on  the  27th  of  November^  1847,  on  an  appeal  prayed; 
which  bond  was  by  me  approved,  and  an  appeal  granted. 

Given  under  my  hand  and  seal,  the  5th  of  April ,  1848. 
Philander  L.  Basnett,  J.  P.,  [seal.] 

The  plaintiff  moved  to  dismiss  the  appeaf',  on  the 
ground  that  the  said  judgment  had  not  been  transferred 
to  the  docket  of  the  justice  who  certified  the  transcript. 

To  support  this  motion,  the  plaintiff  offered  to  prove, 
by  the  docket  of  justice  Basnett,  that  the  judgment  had 
not  been  so  transferred.    This  evidence  was  rejected. 

The  Court  then,  on  the  defendants'  motion,  dismissed 
the  suit  for  the  want  of  a  sufficient  cause  of  action. 

The  statutory  provisions  as  to  when  one  justice  may 
give  transcripts  of  judgments  rendered  by  another,  are  as 
follows : 

The  justice  with  whom  the  docket  of  another  may  be 
deposited  during  a  vacancy  or  absence,  is  hereby  autho- 
rized, while  having  such  docket  legally  in  his  possession, 
to  transfer  to  his  own  docket  any  judgment  on  the  docket 
left  with  him,  that  may  be  due  while  in  the  possession  of 
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Bach  justice,  at  the  request  of  the  judgment-creditory  or 
any  other  party  interested,  and  to  issue  execution  thereon, 
or  to  give  a  transcript  thereof,  in  the  same  manner  as  if 
the  judgment  and  proceedings  had  been  originally  had 
before  him ;  and  he  shall  note  such  transfer,  and  the  date 
thereof,  in  the  docket  from  which  such  transfer  is  made. 

The  successor  of  any  other  justice,  on  obtaining  his 
docket  and  papers,  shall  be  authorized  to  issue  executions 
on  his  judgments,  and  give  and  certify  transcripts  of  his 
proceedings,  and  proceed  in  all  cases  in  like  manner  as 
if  the  same  had  been  originally  had  or  instituted  before 
him.     R.  S.,  p.  917. 

According  to  these  provisions,  a  justice  of  the  peace, 
not  being  the  successor  of  another  justice,  but  having  in 
his  possession  the  docket  of  another  justice  in  the  cases 
provided  for,  cannot  grant  an  appeal  from  a  judgment  on 
such  docket,  and  certify  a  transcript  in  the  case,  until  he 
shall  have  previously  transferred  the  judgment  to  his  own 
docket. 

The  certificate  before  us  shows  that  justice  JBo^ti^^^,  who 
gave  it,  was  not  the  successor  of  the  justice  who  ren- 
dered the  judgment.  That  being  the  case,  the  appeal 
could  not'be  taken  and  the  transcript  certified,  until  the 
judgment  had  been  transferred  to  justice  BasneWs  docket. 
The  certificate  does  not  show,  as  we  think  it  should,  that 
such  transfer  had  been  made ;  and  for  that  defect,  it  ap- 
pears to  us,  the  appeal  should  have  been  dismissed.  If, 
however,  we  are  mistaken  as  to  that,  the  proceedings  are 
still  erroneous  on  account  of  the  rejecting  of  the  evidence 
which  was  offered  by  the  plaintifi*  to  prove  that  the  judg- 
ment had  not  been  transferred. 

The  Circuit  Court  decided  the  statement  of  demand  to 
be  insufiicient.  The  suit  is  against  an  administrator  and 
his  sureties.  The  demand  states  that  the  plaintiflf  is  the 
widow  of  the  intestate,  and  entitled,  under  the  statute,  to 
certain  personal  property  of  the  estate,  which  property 
she  had  demanded  of  the  administrator.  That  statement 
was  filed,  with  a  copy  of  the  administration- bond,  as  the 
cause  of  action.     We  think  this  cause  of  action,  which 
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was  filed  in  a  justice's  Court,  is  sui&cient.    B.  S.  870,   ^or.  Term, 
p.  1049.  ^®^^- 


Curiam. — The  judgment  dismissing  the  suit  is  re-      -^"h™» 
versed,  wiA  costs.    Cause  remanded,  &c.  Ounx. 

H,  C  Newcamb,  for  the  plaintiff. 
W.  B,  HagjnSj  for  the  defendants. 


Abshire  V,  Clinb. 

In  a  count  in  sUnder,  the  words  alleged  to  have  been  spoken  b  j  the  defend- 
aiit>  were  as  follows:  "  Sarah  Jan^'  (meaning  the  plaintiff,)  "  told  me" 
(meaning  the  defendant)  "that  her  brothers''  (meaning  certain  brothers 
therein  before  mentioned)  "had"  (using  obscene  words  importing  carnal 
intercourse)  "  with  her;  thereby  then  and  there  meaning  and  charging 
that  the  said  plaintiff  had  then  and  there  confessed  to  him,  the  said  de- 
fendant, that  she  had  been  and  was  guilty  of  sexual  and  incestuous 
intercourse  with  her  brothers/'  Ac.  Htild,  that  the  words,  with  the 
accompanying  averments,  imputed  fornication,  and,  as  they  were  alleged 
to  hare  been  spoken  of  a  female,  were  actionable,  under  the  statute. 

To  a  eonnt  in  slander  charging  the  defendant  with  the  speaking  of  words 
imputing  to  the  plaintiff  the  crime  of  incest  with  ^r  brothers,  the  de- 
fendant pleaded  "that  the  plantiff  did,  on,"  dec.,  "at,"  <fec.,  "tell  the 
defendant  that  her  said  brothers  had  had  sexual  and  illicit  intercourse 
with  her,"  Ac.    Jie0,  that  a  demurrer  to  the  plea  was  properly  sustained. 

To  the  count  last  named,  the  defendant  pleaded,  in  justification  of  the 
words  spoken,  that  the  plaintiff  had  been  guilty  of  incestuous  inter- 
course with  her  said  brothers,  before  the  speaking  and  publishing  of  the 
words,  Ac,  and  the  Court,  upon  the  trial,  refused  to  admit  eyidence  that 
the  plaintiff  had  been  guilty  of  such  sexual  intercourse.  HM,  that  the 
evidence  was  improperly  excluded. 

In  an  action  of  slander,  the  defendant  cannot  prove,  under  the  general 
issue,  the  truth  of  the  words  laid  in  the-  declaration  in  order  to  rebut  the 
inference  of  malice. 

ERROR  to  the  Elkhart  Circuit  Court.  Saturday, 

Smpth,  J.— This  was  an  action  for  slander,  by  Clm^  J^ovember  29. 

.gainst  the  plaintiff  in  eiror. 

The  declaration  contained  two  counts.    The  first  count 

charged  that  the  defendant  had  spoken  words  of  and  con- 
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N«T.  Tenn,   ceming  the  plaintiff,  importing  that  the  defendant  had 

' —  committed  fornication  with  the  plaintiff. 

AsmiR*  rpj^g  words  alleged  to  have  been  spoken,  by  the  second 

Gun*.  count,  were  as  follows :  "  Sarah  Jane^^  (meaning  the  plain- 
tiff) "told  me"  (the  defendant)  "  that  her  brothers"  (mean- 
ing certain  brothers  of  the  plaintiff  before  mentioned) 
"had"  (using  obscene  words  importing  carnal  intercourse) 
"  with  her ;  thereby  then  and  there  meaning  and  charging^ 
that  the  said  plaintiff  had  then  and  there  confessed  to 
him,  the  said  defendant,  that  she  had  been  and  was  guilty 
of  sexual  and  incestuous  intercourse  with  her  said  bro- 
thers," &c. 

The  defendant  pleaded  the  general  issue;  and,  also, 
two  pleas  to  the  second  count. 

The  first  plea  to  the  second  count  averred,  in  justifica- 
tion of  the  words  spoken,  that  the  plaintiff  was  guilty  of 
incestuous  intercourse  with  her  said  brothers,  before  the 
speaking  and  publishing  of  the  words,  dz;c. 

The  second  plea  to  this  count  averred  that  the  plaintiff 
did,  on,  &c.,  at,  &c.,  tell  the  defendant  that  her  said 
brothers  had  had  sexual  and  illicit  intercourse  with  her. 

This  plea  was  demurred  to  and  the  demurrer  was  sus- 
tained. 

A  trial  was  then  had  on  the  remaining  issues,  and  the 
plaintiff  obtained  a  verdict  and  judgment. 

A  bill  of  exceptions  shows  that  the  defendant  offered 
to  prove  by  a  witness  introduced  by  him,  the  truth  of  the 
words  charged  by  the  first  count,  for  the  purpose  of  re- 
butting the  inference  of  malice,  which  the  Court  refused 
to  permit  him  to  do.  The  defendant,  also,  to  sustain  the 
plea  to  the  second  count,  offered  to  prove  by  two  witnesses, 
that  the  plaintiff  was  guilty  of  incestuous  intercourse 
with  her  said  brothers,  for  the  purpose  of  corroborating 
the  testimony  of  one  Wrighty  who  had  testified  that  the 
plaintiff  communicated  to  him  that  she  had  had  sexual 
intercourse  with  her  brothers ;  which  evidence  was  ob- 
jected to,  and  was  excluded  by  the  Court. 

One  of  the  errors  assigned  is,  that  the  Court  errone- 
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ously  sustained  the  demurrer  above  mentioned.    The    Nov.  Term, 
plaintiff  in  error  contends  that  the  second  count  is  itself  - 


▼. 


bad,  for  the  reason  that  the  words  alleged  to  have  been 
spoken  are  not  actionable.  We  think,  however,  the  Oukk. 
words  charged  in  the  second  count,  with  the  accompany- 
ing averments,  impute  the  crime  of  fornication,  and, 
therefore,  as  they  are  alleged  to  have  been  spoken  of  a 
female,  they  are  actionable.  R.  S.  c.  40,  s.  128,  p.  691. 
This  case  differs  from  that  of  Lumpkins  v.  Justice  et  uz. 
Ind.  R.  322  (1),  as  that  was  a  suit  brought  by  a  male 
plaintiff,  who  would  not  have  been  indictable  for  a  mere 
act  of  fornication  or  adultery,  and  as  against  whom  words 
spoken  imputing  such  an  act,  are  not  made  actionable  l^ 
the  statute.  The  words  alleged  by  this  count  to  have 
been  spoken,  do  not,  perhaps,  amount  to  a  directly  affirma- 
tive charge  that  the  plaintiff  had  been  guilty  of  fornica- 
tion, but  it  is  not  necessary  that  they  should.  If  the 
words  were  calculated  to  induce  the  hearers  to  suppose 
or  understand  that  the  plaintiff  was  guilty  of  the  crime 
imputed,  an  action  may  be  sustained.  Drumnumd  v. 
Leslie^  5  Blackf.  453.  There  can  be  no  doubt  that  the 
words  in  question  are  of  that  character. 

The  second  plea  to  the  second  count  is  useless.  It  can 
only  be  considered  good  by  regarding  it  as  similar,  in  sub- 
stance, to  the  first  plea.  Under  that  plea,  admissions  of 
the  plaintiff  that  she  had  been  guilty  of  the  crime  imputed 
by  the  words  alleged  to  be  slanderous  in  the  count  to 
which  it  was  pleaded,  were  admissible  evidence.  But  the 
words  set  out  in  that  count  are  actionable,  because 
spoken  in  a  malicious  sense,  and  it  would  be  no  justifica- 
tion to  prove  that  the  plaintiff  had  said  something  in  jest, 
which,  if  spoken  seriously,  might  have  amounted  to  an 
admission  of  the  crime  imputed;  while,  on  the  other 
hand,  if  the  defendant  wished  to  prove  that  he  spoke  the 
words  on  a  justifiable  occasion,  without  malice,  he  could 
have  done  so  under  the  general  issue.  Abrams  v.  Smithy 
8  Blackf.  95.  We  think,  therefore,  the  demurrer  to  this 
plea  was  correctly  sustained. 
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The  next  error  assigned  is,  that  the  Court  erred  in 
excluding  the  evidence  offered  by  the  defendant. 

There  was  no  error  committed  in  refusing  to  permit 
the  defendant  to  prove  the  truth  of  the  words  charged  by 
the  first  count,  for  the  purpose  of  rebutting  the  inference 
of  malice.  It  is  well  settled  that  such  evidence  is  not 
admissible  for  that  purpose,  under  the  general  issue. 
Burke  v.  Miller,  6  Blackf.  155. 

But  proof  that  the  plaintiff  had  been  guilty  of  sexual 
intercourse  with  her  brothers,  was  admissible  under  the 
plea  of  justification  to  the  second  count.  Such  evidence 
was  certainly  pertinent  to  the  issue  made  by  that  plea, 
and  the  Circuit  Court  erred  in  excluding  it. 

Per  Curiam. — The  judgment  is  reversed  with  costo. 
Cause  remanded,  &c. 

If.  Barbour  J  for  the  plaintiff. 

(1)  1  Oarter'i  Ind.  R.  557. 


Saturdmif, 
November  9B, 


Williams  v,  Beisbl. 

A.  B,  recovered  a  judgment  in  the  Lagrange  Oircuit  Oouit  agauiBt  C  D., 
snd  in  the  Tacation  of  the  Court  immediatel/  following,  one  E.  F.  le- 
knowledged  himself  replevin-bail  for  the  staj  of  execution  theraon,  ai 
follows:  "A,  B.  T,  C.  D. — Gomes  now  E,  F.  and  acknowledges  himself 
repleyin-bail  and  security  for  the  payment  of  the  above  judgment,  at  the 
expiration  of  the  time  allowed  bj  law  for  the  stay  of  execution.  (Si^- 
ed)  E,  F."  This  entiy  was  entitled  in  the  same  manner  as  the  jud^ 
ment,  but  several  entries  intervened  on  the  order-book  between  it  and 
the  entry-  of  judgment.  E,  F,,  over  five  jears  after  he  had  executed  the 
recognisance,  moved  to  set  it  aside  as  void.  BM,  that  the  recognisance 
was,  Sttbstsntiallj,  in  the  form  required  by  the  statute.  Hdd,  also,  thst 
after  the  lapse  of  time  mentioned,  the  civcumstance  that  the  recognissnee 
was  not  written  immediately  under  the  entry  of  judgment,  furnished  no 
sufficient  ground  for  setting  it  aside. 

APPEAL  from  the  Lagrange  Circoit  Court. 

Smtth,  J. — This  is  an  appeal  taken  from  the  decision  of 
the  Court  below,  setting  aside  a  recognizance  of  replevin- 
bail. 
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It  appears,  by  the  bUI  of  exceptions,  that,  at  the  April   ^or.  Term, 

tenn  of  the  Lagrxtnge  Circuit  Court,  in  1 844,  Williams  ob- — 

tained  a  judgment  against  one  Edward  Wright  for  371        "y"*" 
dollars  and  67  cents,  and  costs  of  suit.     During  the  vaca-       Bmhel. 
tion  immediately  following  said  term,  Beisel  became  re- 
plevin-bail for  the  stay  of  execution  on  said  judgment,  by 
acknowledging  a  recognizance  in  the  following  form : 

"  Samuel  P.  Williams  v.  Edward  Wright, — Comes  now 
Peter  Beisd  and  acknowledges  himself  replevin-bail  and 
security  for  the  payment  of  the  above  judgment,  at  the 
expiration  of  the  time  allowed  by  law  for  the  stay  of  exe- 
cution.   Peter  BeisdP 

This  entry  is  entitled  in  the  same  manner  as  the  judg- 
ment, but  it  was  not  made  immediately  under  the  judg- 
ment, on  the  order-book,  there  being  several  intervening 
entries. 

The  statute  requires  every  recognizance  of  bail  for  the 
stay  of  execution,  taken  by  a  clerk  of  a  Circuit  Court,  to 
be  written  immediately  following  the  entry  of  the  judg- 
ment, and  to  be  substantially  in  the  following  form : 

*'  I  acknowledge  myself  replevin-bail  for  the  payment 
of  the  foregoing  judgment,  together  -with  the  interest  and 
costs  accrued  and  to  accrue  thereon,  at  or  before  the  ex- 
piration of  the  time  allowed  by  law  for  the  stay  of  exe- 
cution on  such  judgment.'' 

We  think  the  entry  in  this  case  is  substantially  in  the 
form  required  by  the  statute.  It  is  true,  the  words  '^  toge- 
ther with  the  interest  and  costs  accrued  and  to  accrue 
thereon,"  are  omitted,  but  as  such  interest  and  costs  are 
inclilded  in  the  judgment,  the  effect  of  the  entry  is  not 
varied  by  the  omission. 

Neither  do  we  think  the  fact  that  the  rr  cognizance  was 
not  written  immediately  under  the  judgment,  afforded  a 
sufficient  reason  for  setting  it  aside  at  the  time  when  this 
motion  was  made,  which  was  more  than  five  years  after 
the  entry.  We  regard  the  provision  of  the  statute  as  to 
the  place  where  the  recognizance  shall  be  written,  as  only 
directory  to  the  clerk.  It  could  scarcely  have  been  the 
intention  of  the  legislature  to  enact,  that,  if  this  direction 
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Not.  Termi  was  not  literally  followed,  the  entry  should  be  absolutely 
^^^^-      void. 

Perhaps  if  the  motion  had  been  made  at  a  seasonable 
time,  to  have  the  entry  set  aside  or  altered,  as  not  being 
strictly  conformable  to  the  statute  in  this  particular,  it 
might  have  been  entertained,  but  we  are  of  opinion  that, 
in  this  case,  the  motion  having  been  made  by  the  bail 
long  after  the  time  for  which  the  judgment  was  stayed 
had  expired,  it  should  have  been  overruled. 

Per  Curiam.  —  The  judgment  is  reversed  with  coets. 
Cause  remanded,  &c. 

R.  BrackenridgCy  Jr.^  for  the  appellant. 

/.  B,  HowCy  for  the  appellee. 


Lewis  v,  Matlock  and  Others. 


SaUirday, 
November  St9, 


ETidenee  is  admiBsible  to  proye  the  consideration  of  a  general  receipt  upon 
a  judgment. 

A  judgment-creditor  filed  his  bill  to  subject  to  sale  for  the  payment  of  his 
judgment,  land  preyiouslj  conveyed  by  the  debtor  to  another  creditor,  to 
secure  a  prior  judgment  of  the  ]atter.  The  Court  found  a  balance  due 
on  the  older  judgment,  and  decreed  that  the  premises  should  be  sold  ud 
the  proceeds  applied — ^first,  to  the  payment  of  such  balance;  and,  next, 
towards  the  satisfaction  of  the  complainant's  judgment.  Hdd,  that  the 
complainant  could  not  object  to  the  decree. 

ERROR  to  the  Hendricks  Circuit  Court. 

SMrrH,  J. — LetmSy  the  plaintiff  in  error,  filed  a  bill  in 
chancery  to  subject  certain  real  estate  to  the  payment  of 
a  jucye^ment  rendered  in  his  favor  in  October^  1842,  against 
one  Dicken, 

The  facts  disclosed  by  the  bills  and  answers  are  as  fol- 
lows : 

In  the  year  1886,  Dicken  conveyed  the  property  in  ques- 
tion to  Alexander  Worth,  as  the  agent  of  one  Simpson^  to 
secure  a  debt  amounting  to  about  1,900  dollars,  due  from 
Dicken  to  Simpson,    In  1838,  Dicken  having  paid  Siaipsm 
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a  part  of  that  sum,  Worth  took  from  him  three  notes  for   Nov.  Term 
the  payment  to  Simpson  of  about  1,500  dollars,  and  gave  . 
a  bond  for  the  conveyance  of  the  property  to  him  on 


XjKWIS 
V. 

the  payment  of  those  notes.     Simpson  obtained  judgments     Mati.ook. 
on  those  notes  in  the  Hendricks  Circuit  Court,  and  assign- 
ed the  judgments  to  Matlock^  directing  Worth  to  hand 
over  to  Matlock  the  securities  that  had  been  taken. 

Lewis  charged  in  his  bill  that  these  judgments  had  all 
been  satisfied,  and  that  Dicken  vtras  entitled  to  a  recon- 
veyance by  Worth. 

One  of  these  judgments  was  for  549  dollars,  and  upon 
it  an  execution  was  issued  in  1841,  under  which  the  she- 
riff levied  on  a  tract  of  land  and  a  large  quantity  of  per- 
sonal property.  A  part  of  this  property  was  sold  for 
money  sufficient  to  satisfy  this  execution  in  full,  and  to 
make  about  73  dollars  surplus,  which  was  applied  on  an 
execution  issued  on  one  of  the  other  judgments.  The 
remainder  of  the  property  levied  on,  being  personal  pro- 
perty, remained  unsold  for  want  of  bidders,  and  was  left 
in  Dicken^s  hands,  who  used  and  disposed  of  it  without 
any  objection  from  Matlocky  who  was  not  present,  assumed 
no  control,  and  had  no  express  knowledge  of  the  proceed- 
ings of  the  sheriff. 

Upon  the  other  two  judgments  in  favor  of  Simpson^ 
there  were  various  credits  indorsed,  showing  payments 
at  different  times,  and  receipts  by  Matlock^  dated  March 
6th,  1841,  for  the  balance  due  in  full. 

MaUock  charged,  in  a  cross  bill,  that  on  said  6th  of 
Marchy  1841,  he  had  an  account  with  Dicken  of  the  bal- 
ance due  on  these  judgments,  and  it  was  found  there  then 
remained  unpaid  531  dollars;  and  that  he  agreed  to  take 
a  conveyance  of  a  part  of  the  land  at  the  price  of  500 
dollars,  31  dollars  only  being  paid  him  in  money;  in  this 
way,  explaining  the  reason  of  the  judgments  being  receipt- 
ed in  fuU. 

It  was  charged  and  ctdmitted,  that  in  Jtd^y  iS4ly  Dicken 
sold  to  one  De  Pew  all  of  the  property  except  that  part 
conveyed  to  Matlock,  as  above  mentioned,  for  720  dollars, 
and  Worthy  with  the  consent  of  Madocky  made  a  convey- 

VoL.  III.— 16 
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KoT.  Tenn,    ance  to  J)e  Pew,     In  this  transaction,  to  procure  the  con- 


1851. 


.  sent  of  Matlock i  De  Pew  was  to  surrender  a  note  for  107 

L^m       dollars  which  Matlock  owed  him,  in  part  payment.     For 

liATLoox.     the  balance  of  the  purchase-money,  he  was  to  account  to 

Dicken;  but  Matlock  denies  that  De  Pew  ever  gave  him 

the  said  note. 

Although  the  receipts  for  the  balances  due  on  these 
judgments  bear  the  date  of  March  6th,  1841,  they  were, 
in  fact,  made  in  1848,  and  were  ante-dated.  It  was  proved, 
by  oral  testimony,  that  in  1848  Dicken  still  owed  Matlock 
upwards  of  700  dollars  on  the  judgments;  that  the  latter 
took  a  conveyance  of  the  property  before  mentioned  at 
the  price  of  500  dollars ;  that  it  was  actually  worth  about 
400  dollars ;  and  that  the  balance,  to  make  up  the  700 
dollars  due,  was  paid  him  by  the  replevin-bail,  Dicken 
being  then  notoriously  insolvent. 

The  Circuit  Court  decreed  that  there  was  due  on  these 
judgments,  to  McUlock,  500  dollars ;  that  Matlock  holds  the 
premises  in  trust  for  the  payment  of  that  sum ;  and  that 
the  complainant  may  have  an  execution  to  sell  the  pro- 
perty So  held  by  Matlock^  to  be  applied  to  the  payment  of 
his  debt,  after  the  payment  of  thai  sum  to  Matlock. 

The  plaintiff  in  error  contends  that  parol  evidence  was 
inadmissible  to  contradict  the  records  of  the  judgnients 
and  executions  showing  their  satisfaction.  But  the  evi- 
dence admitted  does  not  in  any  way  impeach  or  contra- 
dict the  receipts ;  it  merely  shows  the  natufe  of  the  con- 
sideration for  which  they  were  executed,  and  for  this  pur- 
pose it  is  certainly  unobjectionable. 

We  think  the  decree  is  clearly  right,  or,  at  least,  as  fa- 
vorable to  the  complainant  as  he  could  ask.  Matlock 
received  the  land  which  the  complainant  now  seeks  to 
have  applied  to  the  payment  of  his  debt,  in  part  satisfac- 
tion of  his  prior  judgments,  and  as  there  is  nothing  in 
the  case  which  affords  any  ground  for  giving  the  com- 
plainant  the  priority,  the  most  he  could  demand  would  be 
to  have  the  land  sold,  if  it  was  worth  more  than  it  was 
received  for  by  Matlock,  and  to  have  the  surplus  appro- 
priated to  the  payment  of  his  debt. 
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Per  Curiam, — ^The  decree  is  affirmed  with  coats.  ^TqI?™' 

J.  A.  Wright  and  C.  C.  Nave,  for  the  plaintiff-  ^®^^- 
J.  S,  Harvey^  for  the  defendants. 


Watsov 

y. 

Tsx  Statb. 


Watson  v.  The  State, 

To  SQppoit  an  indictment  against  a  defendant  for  knowingly  suflforing  hia 
hone  to  be  run  in  what  is  commonly  called  a  horse-race,  along  a  public 
highway,  it  is  not  necessary  to  prove  that  a  bet  or  wager  was  made,  or 
a  distance  to  be  ran  agreed  u]>on,  or  that  judges  were  appointed  to 
decide  npon  the  result  of  the  race. 

Upon  the  trial  of  such  an  indictment,  eyidence  that  tha  race  was  run  along 
a  road  leading  from  one  specified  town  to  another  in  the  county,  ^.,  is 
anflScient,  prima  facte,  to  sustain  the  ayennent  that  the  road  in  question 
was  a  public  highway. 

ERROR  to  the  Svntzerland  Circuit  Court.  N^^I^^f^ 

Smtth,  J. — This  was  an  indictment  against  the  plaintiff 
in  error  for  knowingly,  and  wilfully,  permitting  his  horse 
to  be  run  in  what  is  commonly  called  a  horse-race,  along 
and  upon  a  public  highway,  leading  from  Jacksonville 
to  AHensviUey  in  the  county  of  Switzerland.  Plea,  not 
guilty. 

Upon  the  trial  the  defendant  was  found  guilty  and 
fined. 

A  witness  for  the  state  testified  that,  on  the  day  of  the 
presidential  election,  in  1848,  he  saw  the  defendant  hand 
the  reins  of  the  bridle  of  his  horse  to  one  Maultony  and 
MouUon  immediately  took  the  horse  some  distance  down 
the  road  leading  from  Jacksonville  to  AUeiisviUe,  and  he 
and  another  person  came  back  running  the  horses  as  fast 
as  they  could  run,  or  about  as  fast;  that  MatdUm  rode  the 
horse  of  the  defendant;  that  the  road  they  ran  upon  was 
in  Switzerland  county ;  that  there  were  many  persons  pre- 
sent; and  that  the  distance  they  ran  was  about  a  quarter 
of  a  mile.  This  witness  also  said  that  he  knew  of  no 
judges  appointed  to  decide  the  race ;  that  there  was  no  bet 
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Not.  Term,    mstde :  that  when  the  defendant  gave  over  Ihe  horse  to 

'. —  Maulton,  the  defendant  was  near  the  place  where  the  race 

Watbon  ended,  and  remained  there ;  and  that  the  riders  were  not 
Thk  Statb.    dressed  in  any  unusaal  manner. 

Another  witness  for  the  state  testified  to  the  same  facts, 
and  that  he  had  seen  the  defendant  have  the  horse  in  his 
possession  both  before  find  after  the  time  of  the  running ; 
that  he  considered  the  running  to  be  a  horse-race,  and 
supposed  the  horses  were  run  to  try  their  speed. 

Movlton,  being  called  for  the  defendant,  testified  that 
he  borrowed  the  horse  from  the  defendant  to  gallop  with 
another  person's  horse ;  that  there  was  no  race  run ;  lliat 
they  did  not  gallop  at  more  than  half  speed;  that  neither 
of  the  animals  was  whipped ;  that  there  was  no  bet  and 
no  judges  chosen ;  that  the  defendant  did  not  know  the 
Witness  intended  to  run  the  horse;  and  that  the  horses 
were  galloped  to  see  how  they  galloped  together,  and  not 
for  the  purpose  of  running  a  horse-race. 

Another  witness  for  the  defendant  stated  that  he  saw 
Moultan  and  one  Bright  gallop  the  horses  up  the  road, 
on  the  day  above  mentioned ;  that  they  did  not  run  very 
fast;  and  that  nothing  was  bet. 

The  foregoing  being  all  the  evidence,  the  defendant 
applied  for  a  new  trial,  which  was  refused. 

The  indictment  was  founded  on  section  103,  c.  53,  R.  S^ 
p.  982,  which  enacts  that,  ''Any  person  who  shall  knowing- 
ly sufier  his  horse,  mare,  or  gelding,  to  be  run  in  what  is 
commonly  called  a  horse-race,  along  any  public  highway 
in  this  state,"  on  being  convicted  thereof,  shall  be  fined, 
&c. 

The  plaintiff  in  error  contends  that  to  constitute  what 
is  conunonly  called  a  horse-race,  there  must  be  a  bet  or 
wager;  there  must  be  a  distance  to  be  run  agreed  upon ; 
and  there  must  be  judges  appointed  to  decide  the  race. 

We  do  not  think  any  of  these  formalitieB  are  necessary 
to  make  the  offense  defined  in  the  section  of  the  statute 
above  quoted..  The  betting  upon  a  horse-race  is  a  game  or 
wager,  and  is  punishable  under  another  section.  Ckeesttm 
V.  Tlie  State,  8  Blackf.  332.    The  object  of  the  section 
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apon  which  this  indictment  i^  predicated,  appears  to  have    ^<^^'  Term, 
been  to  prevent  fast  riding  upon  the  public  roads^  to  the 
inconvenience  and  danger  of  persons  passing  and  re- 
passing. 

It  is  also  contended  that  it  is  not  proved  the  defendant 
knew  his  horse  was  to  be  run.  The  jury  may  have 
thought  the  statement  of  MauJtony  that  the  defendant  did 
not  know  he  intended  to  run  the  horse,  unworthy  of 
credit,  and  they  had  a  right  to  give  such  weight  to  his 
testimony  as  they  thought  proper.  We  think  it  might  be 
inferred,  from  the  circumstances  given  in  evidence,  Ihat 
the  defendant  did  know  a  race  was  to  be  run,  and  that  he 
gave  MouUon  possession  of  his  horse  for  that  purpose. 
The  statement  of  the  latter  that  the  defendant  did  not 
know  the  purpose  for  which  the  horse  was  given  to  him, 
can,  at  most,  be  regarded  as  an  opinion,  or  as  amounting 
to  a  statement  that  he  did  not  tell  the  defendcmt  he  was 
about  to  run  a  race. 

The  last  point  which  the  plaintiff  in  error  has  endea- 
vored to  make,  is,  that  it  was  not  sufficiently  proved  the 
race  was  run  along  a  public  highway  within  the  state. 
We  think  the  evidence  that  it  was  run  along  a  road  lead- 
ing from  one  town  to  another  in  the  county  of  Switzerland^ 
was  sufficient, /Trimayod^,  to  sustain  the  averment  in  the 
indictment  that  the  roaSt  in  question  was  a  public  high- 
way. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

D.  Kdaoj  for  the  plaintiff. 

D.  Wallace,  for  the  state. 
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BuRGSR  V,  Rice. 

A  contract,  under  the  R.  S.  1843,  for  the  maintenance  of  the  poor,  impoBes 
npon  the  party  contracting  to  maintain  them,  a  personal  trust  which  he 
cannot  attrigri- 
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Not.  Term*    An  agreement  by  him  to  assign  the  contract  is  void  as  againat  pablie 
1851.  policy. 


BuBai 

V. 


ERROR  to  the  Floyi  Cirouit  Court. 


B><»-  Perkins,  J. — Assumpsit  by  Burg^  against  Rice.    The 

Saturday,  declaratton  alleges  that  the  defendant  had  agreed,  in  con- 
N9V€mberSi9.  uideration,  &c.,  to  give  to  the  plaintiff  the  keeping  of 
one-half  of  the  paupers  of  Floyd  county,  at  a  certain 
price ;  that  the  plaintiff  had  been  ready  and  willing  to 
keep  them,  &c.  There  is,  also,  a  count  for  the  boarding 
of  paupers,  &c. 

Pleas,  the  general  issue,  and  accord  and  satisfactioii. 
Replication  to  l^e  second  plea,  no  accord,  &c.  Issues  of 
fact,  and  a  jury  trial.  Verdict  and  judgment  for  the 
defendant. 

On  the  trial,  WtUiam  Thomas  testified  that,  about  the  let 
of  May,  1847,  the  day  on  which  Rice  contracted  with  the 
overseers  of  the  poor  of  Floyd  county  to  keep  the  pau- 
pers for  said  yecur,  he  was  in  New  Albany.  On  die  way 
home,  he  heard  Rice  and  Burger  state  over  the  contract 
between  them.  They  had  been  keeping  the  paupers  the 
year  before.  They  were  each  to  keep  what  they  then 
had,  and  as  each  additional  pauper  was  brought  out, 
each  was  to  take  alternately.  Burger  was  to  have  one- 
half,  and  Rice  one-half.  If  there  was  a  turbulent  one, 
they  were  to  keep  him  month  about.  Burger  was  to  re- 
ceive one  dollar  a  week  each  for  those  he  kept,  and  was 
to  feed,  clothe,  and  lodge  them.  Rice  made  the  same 
contract  with  Burger  for  keeping  the  half,  that  he  had 
with  the  overseers  for  keeping  the  whole.  The  oonlract 
between  them  was  for  one  year. 

JbAn  Watts  was  present  and  heard  the  contract  between 
Rice  and  Burger  made.  It  was  as  testified  to  by  TTiomas^ 
and  was  made  in  the  court-house  yard  in  New  Albany^  on 
the  day  Rice  contracted  for  the  poor  with  the  overseers. 
Burger  was  prepared  and  willing,  during  the  whole  year, 
to  keep  the  half  of  the  paupers,  and  Rice  was  so  in- 
formed. Burger  did  keep  them  awhile,  and  received  his 
pay  for  so  doing,  according  to  the  contract.  He  at  one 
time  complained  to  Rice  that  his  portion  of  the  paupers 
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were  taken  from  him.    Rice  replied  that  they  had  not   ^«^-  Term, 

been  well  treated  about  eatables ;  that  the  overseers  of '. — 

the  poor  for  Lttfayette  township  had  been  down  and      ^^^ 
ordered  them  taken  away.  ^o"* 

The  Court  gave  to  the  jury  the  following  instructions : 

"The  contract  between  the  defendant  and  the  overseers, 
for  the  maintenance  of  the  poor,  if  made  pursuant  to 
law,  is  a  valid  contract.  It  imposed  upon  Rice  a  personal 
trust  which  he  could  not  rightfully  transfer  to  another. 
Such  a  transfer  is  not  in  accordance  with  the  terms  of 
die  contract,  is  not  authorized  by  law,  and  is  in  violation 
of  most  obvious  principles  of  public  policy.  A  contract 
by-  which  the  defendant  was  to  place  one-half  of  the  pau- 
pers, for  the  term  of  one  year,  under  the  exclusive  con- 
trol of  the  plaintiff,  who  agrees  to  provide  for  them  in  the 
mode,  and  for  the  consideration,  stipulated  in  the  con- 
tract between  the  overseers  and  Rice^  is  illegal.  If  the 
evidence  satisfies  you  that  such  was  the  contract  between 
the  parties  to  this  suit,  you  should  find  for  the  defendant. 
The  law  will  neither  enforce  such  a  contract,  nor  relieve  a 
party  from  loss  by  having  in  part  performed  it." 

The  following  is  the  provision  of  law  under  which  the 
paupers  were  disposed  of  to  Rice : 

'^  It  shall  be  the  duty  of  the  overseers  of  the  poor  in 
such  counties  as  have  in  them  no  common  poor-house 
established  by  law,  two  weeks  next  preceding  the  first 
Monday  of  May  in  each  year,  to  give  public  notice,  by  hav- 
ing published  in  the  newspaper  or  newspapers  of  their 
respective  counties,  or  by  posting  upon  the  court-house 
door,  and  in  other  public  places  in  such  counties,  an  ad- 
vertisement certifying  the  poor  that  are  to  be  provided 
for,  and  asking  sealed  proposals  for  their  maintenance 
during  said  year,  which  sealed  proposals  shall  be  opened 
and  acted  on  by  said  overseers  on  said  day ;  but  nothing 
herein  contained  shall  prohibit  any  overseers  of  the  poor 
from  receiving  and  accepting  propositions,  at  any  time,  for 
the  keeping  of  such  poor  persons  as  may,  in  the  interim, 
become  a  county  charge."    R.  S.  p.  356,  s.  6. 

The  decision  of  this  case  may  depend  somewhat,  per- 


138  CASES  IN  THE  SUPREME  COURT 

Not.  Tens,    haps,  on  the  constraction  to  be  given  to  this  section  of  the 

statate.    If,  by  it,  we  are  to  understand  that  the  over- 

Buaon  geers  of  the  poor  are  bound  to  turn  them  over  to  the 
RioB.  keeping,  for  the  year,  of  that  person  of  responsibility 
whose  bid  may  be  the  lowest,  regardless  of  the  moral 
character  of  the  bidder ;  if,  for  example,  the  keeper  of  a 
brothel  or  any  other  house  that  might  be  a  public  nui- 
sance, would  be  entitled  to  take  them  upon  the  lowest 
bid  and  sufficient  security,  then,  it  would  seem  that  we 
could  not  say  that  there  was  anything  of  personal  trust 
connected  with  the  keeping  of  the  public  poor;  nothing 
of  the  principle,  d^ur  digniort.  But,  if  the  overseers,  in 
awarding  the  paupers  upon  bids  received,  are  to  be  in- 
fluenced by  the  moral  character  of  the  bidder,  as  well  as 
by  the  price  ofiered  and  the  responsibility  connected  with 
it,  then  the  keeping  of  the  poor  may  well  be  regarded  as 
a  personal  trust,  which,  of  course,  cannot  be  transferred 
by  assignment,  and  can  only  be  shifted  upon  another  with 
the  consent  of  the  overseers.  If  the  paupers  are  award- 
ed to  the  contractor's  personal  care,  on  account  of  his 
fitness  to  bestow  such  as  is  proper,  he  must  exercise  that 
care  himself. 

This  latter  construction  is  not  repugnant  to  the  letter 
of  the  law,  for  it  does  not  declare  that  the  paupers  shall 
be  given  to  the  lowest  bidder;  and  it  is,  we  think,  the 
construction  which  the  moral  sense  and  the  dictates  of 
humanity  require  to  be  given.  This  construction  is  abo 
somewhat  favored  'by  other  provisions  of  the  law-  Sec- 
tion 5,  p.  356,  R.  S.,  makes  it  the  duty  of  the  overseers  to 
exercise  a  general  oversight  as  to  die  treatment  of  the 
paupers ;  and  by  section  34,  R.  S.,  p.  361,  the  county  com- 
missioners, in  those  counties  where  asylums  are  built,  are 
to  employ  some  humane  person  to  take  charge  of  the 
same. 

As  to  the  right  of  assignment,  there  are  analogous 
cases  in  law.  Among  them,  that  of  an  apprentice  may 
be  mentioned.  A  contract  of  apprenticeship  is  not  as- 
signable, except  by  consent  of  the  parties  concerned. 
2  Kent's   Comm.   264,   and   note  /.     See,   ako.   Black- 
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fbrd  ▼•  Pr€$tm,  8  T.  R.  9l^.—Bichardson  v.  MOiA,  2   ^or.  Term, 
Bing.  229.  ^®^^- 


In  tfaifl  view. of  the  case,  the  eontraot  between  the       ^^ 
plaintiff  and  defendant  was  against  public  policy  and       I^- 
void. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  Craurford^  for  the  plaintiff. 

/•  CoUinSf  for  the  defendant. 


Tivis  and  Anotber  v.  Doe. 

If  the  parlj  who  lias  paid  the  oonaideration  for  land  and  is  entitled  to  a 
deed,  has  the  land  eMvrej^  for  his  nseto  another,  the  latter  holds  the 
land  simply  in  trust  for  the  former,  and  it  is  liable  to  ezeeationi  under 
the  B.  S.  1843,  npon  any  judgment  against  the  person  for  whose  use  it 
ia  held. 

Where  a  jndgment-debtor  coUades  with  a  third  person  and  procures  land 
to  be  oonTeyed  to  the  latter  to  defrand  jndgment-creditors,  the  land  ia 
liable,  under  the  B.  8. 1843,  to  execution  upon  the  judgment. 

A.  became  replevin-bail  in  1840  npon  a  judgment  against  B,  A,'b  pro-  • 
perty  was  afterwards  sold  upon  execution  to  satisfy  the  debt.  In  1847, 
A,  obtained  a  judgment  against  B.  for  the  amount  made  by  the  sale  of 
hm  property,  and  B/s  land  was  sold  without  appimisement  to  satisfy  the 
same.  HM,  that  as  there  was  no  law  when  A,  became  bail  retjniring 
the  aj^raisement  of  land  sold  upon  execution,  the  sale  of  B.'s  land 
without  appraisement  was  right. 

ERROR  to  the  Rush  Circuit  Conrt.  Saturday, 

Phuuns,  J.— Igectment  by  Doe  on  the  demise  of  Fleicher  ^•»««*«^  39. 
TeviSf  jun.,  lor  nineteen  and  a  half  acres  of  ground,  being 
a  part  of  the  north-east  quarter  of  section  19,  &c«,  in 
Rueh  county.  Andrew  CoUiuer  and  Jod  Tevif  were  ad* 
mitted  defendants.  They  entered  into  the  usual  consent* 
rale,  and  put  in  the  plea  of  not  guilty.  The  cause  was 
tried  by  the  Court,  without  a  jury,  and  there  were  a  find-* 
ing  and  a  judgment  for  the  plaintiff. 

It  was  shown  in  evidence  that  the  legal  paper  title  to 
the  land  in  question,  was  in  Andrew  CoUiver;  that  it  was 
conveyed  to  him  on  the  3d  day  €>t  Mzy,  1847,  by  George 

Vol.  Ill— 17 
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Nor.  Tena,   HewiU^  and  wife,  in  whom  it  then  was ;  but,  on  the  part 


1851. 


.  of  the  plaintiff  below,  it  was  shown  that  said  HewUt  had 
'^^  sold  the  land  by  contract,  in  1844  or  1845,  to  Joel  Tevi$, 
Doi»  received  the  greater  part,  if  not  all,  of  the  purchase-mo- 
ney, and  put  him  in  possession;  that  in  the  spring  of 
1840,  a  judgment  was  rendered  in  favor  of  one  SeuxB 
against  said  Joel  and  one  Fletcher  Tevis,  which  judgment 
was  stayed  by  John  D.  Tevis  as  bail ;  that  said  John  D. 
Tevis*s  property  was  sold  on  execution  to  satisfy  said 
judgment,  and  that  on  the  29th  of  April,  1847,  four  days 
before  the  land  in  question  was  deeded  to  CoUivery  said 
Tevis  obtained  a  judgment,  on  motion,  awarding  execu- 
tion in  his  favor  against  said  Joel  and  Fletcher  Tevis  for 
227  dollars,  the  amount  made  out  of  his  property  as  their 
replevin-bail ;  that,  at  that  time,  Joel  Tevis  had  a  bill  in 
chanceiy  pending  against  said  Hewitt  in  the  Rush  Circuit 
Court,  to  compel  the  execution  of  a  deed  for  said  land 
from  s.aid  Hewitt  to  said  Jod  Tevis;  and  that  after  said 
judgment  in  favor  of  John  D.  Tevis  against  said  Joei  and 
Fletcher  was  rendered,  an  arrangement  took  place  be- 
tween said  Joei^  Hewitt,  and  CcUiver,  pursuant  to  which 
said  Hewitt  deeded  said  land  to  Cdlivery  and  not  to  said 
Joel,  John  D,  Tevis,  believing  that  that  conveyance  was 
fraudulent,  had  his  execution,  on  his  above-mentioned 
judgment,  levied  on  said  land,  by  virtue  of  which  levy  tiie 
land  was  sold  as  the  property  of  Joel  Tevis,  by  the  sheriff 
of  Rush  county,  on  the  18th  day  of  September,  1847,  and 
deeded  to  Fletcher  Tevis,  jun.,  the  lessor  of  the  plaintiff 
below. 

Upon  the  trial  in  the  Circuit  Court,  the  conveyance  to 
Colliver  was  decided  to  be  fraudulent,  and  the  land  was 
held  to  have  passed  by  the  sheriff's  sade  to  said  Fletcher 
Tevii^  jun. 

The  first  question  made  in  this  Court,  is  whether  the 
proof  shows  the  conveyance  of  the  land  to  ColUver  to 
have  been  fraudulent.  We  shall  not  incorporate  the  evi- 
dence upon  this  point  in  our  opinion.  The  question  was 
for  the  jury,  or  the. Court  discharging  the  function  of  the 
jury;  and  such  is  the  evidence,  that,  had  the  finding  been 
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eiAer  way,  we  could  not,  by  the  rules  of  law,  have  dis-   K'ot.  Tonn, 

tnrbed  it.     It  could,  therefore,  form  no  precedent,  even 1_ 

were  the  evidence  set  out,  in  future  circuit  trials,  in  aid       ^f!™ 
of  coirect  verdicts.  I)©*- 

Next,  the  position  is  taken  that,  admitting  the  convey- 
fuice  to  have  been  fraudulent,  this  is  not  a  case  within 
tibe  provisions  of  the  statute  of  frauds  in  reference  to  the 
aale  of  lands  on  execution. 

Our  statute(R.S.  p.453,s.  1,)  enacts,  among  other  things, 
that  "  lands,  tenements,  and  hereditaments,  fraudulently 
conveyed  with  intent  to  defeat,  delay,  or  defraud  credit- 
ors," and  such  as  are  '*  holden  by  any  one  in  trust  for  or 
to  the  use  of  another,"  shall  be  liable  to  be  sold  on  exe- 
eation,  &c.  Now,  if  Jod  Terns  had  fully  paid  the  consi- 
deration for  this  land  to  Hewitt^  and  was  entitled  to  a  deed, 
but  had  the  same  conveyed  for  his  use  to  CoOiverj  CoUiver 
held  the  land  simply  in  trust  for  said  Joel^  and  it  was  sub- 
ject to  the  execution  in  tiiis  case.  See  B^gart  v.  Perryj 
1  John.  Ch.  R.  62.  And  if  said  land  was  conveyed  to 
CoDiver,  by  the  procurement  of  said  Joel,  "  with  intent  to 
defraud"  said  John  D.  Tevis  out  of  his  judgment,  and  sud 
CklBiver  was  a  party  to  the  fraud,  then,  without  regard  to 
tlie  question  of  the  payment  of  the  consideration,  the 
land'  was  subject  to  the  execution.  These  questions  were 
for  the  jury,  as  to  the  facts. 

It  is  next  objected  that  the  land  was  sold  without  ap- 
praisement. John  D.  Terns  became  bail  on  the  judgment 
in  question,  in  1640.  That,  therefore,  is  the  date  of  the 
contract  out  of  which  the  liability  of  Joel  and  Fletcher  Te- 
vis to  him  arose ;  and  we  think  it  right  that  he  should 
have  the  advantage  of  the  law  of  that  date.  That  law 
required  no  appraisement. 

On  the  trial,  CcUiver,  with  a  view  to  show  that  he  had 
paid  something  to  Joel  Tevis  for  the  land  conveyed,  proved 
that  he  had,  as  replevin-bail,  been  compelled  to  pay  a 
judgment  for  said  Tevis,  The  plaintiff,  in  rebutting, 
proved,  by  A.  W.  Hubbardy  that  soon  after  CoUiver  paid 
said  judgment,  he  employed  said  Hubbard  to  sue  a  consta- 
ble for  some  neglect  in  regard  to  its  collection,  and  that 
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Not.  Tenii,    the  constable  and  his  sureties  compromised  wiA  GoStorr 

: —  and  paid  him  witUn  15  or  16  dollars  of  the  amoiint  he 

^"^^      had  paid  on  said  judgment. 

1><»-  This  evidence  was  objected  to  on  two  grounds :  1«  Be- 

cause the  proceedings  in  said  suit  against  the  constable 
were  not  given  in  evidence ;  and,  2.  That  if  the  consta- 
ble and  sureties  did  pay  back  the  money  to  CoBwerj  it  was 
his  gain,  and  Tevis  had  no  right  to  the  benefit  of  it. 

As  to  the  firpt  objection,  it  is  a  sufficient  answer  to  say 
that  it  does  not  appear  that  any  suit  was  instituted  against 
the  constable;  and,  further,  if  there  was,  the  money  was 
not  collected  by  means  of  a  judgment  in  die  suit,  but  was 
paid  on  a  compromise,  perhaps  a  verbal  one,  independ- 
ent of  the  suit,  and  there  could  be  no  objection  to  prov- 
ing such  a  compromise  by  parol  and  the  amount  paid 
upon  it. 

As  to  whether  Tevis  had  a  right  to  the  benefit  of  that 
payment,  or  not,  there  is  nothing  on  the  record  showing 
us  what  the  neglect  of  the  constable,  on  account  of  which 
he  paid  llie  money,  was.  If  it  was  such  as  .gave  Tevis  a 
right  of  action  against  him,  and  CoUiver  having  paid  &e 
judgment,  availed  himself,  by  the  consent  of  TemSy  or 
otherwise,  of  that  right,  Tevis  should  have  the  benefit  of 
the  amount  collected.    It  may  have  been  such  a  case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R,  S.  CoXy  /.  Perry,  and  E,  Cobum^  for  the  plaintifis. 

•/.  S.  Newman,  for  the  defendtmt. 


Phiups  v.  Doe  on  the  Demise  of  TuoKsa. 

A  lease  of  land  contained  an  agreement  that  the  lessee  should  pay  a  specified 
rent,  aft  periods  stated,  and  should  he,  at  any  time  during  tiM  tetm, 
neglect  or  refuse  to  pay  the  rent  vhen  dne,  he  thereby  anthoriMd  the 
lessor  to  re-«nter  upon  and  take  possession  of  the  premises,  without 
hindrance.  Held,  that  to  work  a  forfeiture  of  the  lease  for  the  non-pay- 
ment of  rent,  a  demand  of  the  rent  should  have  been  made  on  the 
premises,  just  before  sun -set  of  the  day  when  it  became  due. 

On  this  point,  the  R.  S.  1843  hare  not  changed  the  common  Imw. 
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The  kase  eontaiiied  a  coTenant  that  no  vheat,  Ae.«  or  other  article,  uied  or  Nor.  Term, 

growmg  on  the  premises,  ahoidd  be  taken  off  nntQ  the  foil  amount  of  the  1 851 . 

rent  coming  to  the  lessor  had  been  paid.    Held,  that  a  breach  of  this  F^IM 

corenant  did  not  work  a  forfeiture  of  the  lease.  r. 

It  is  not  error  for  the  Court  to  refiise  to  giye  an  irreleyaat  instructioQ  to  the  '^- 
jurj. 

ERROR  to  the  Cass  Circuit  Court.  Saturdav, 

FvMxnoif  J. — ^^eetment  by  Doe  on  the  demise  of  Tucker 
against  Philips,    Recovery  by  the  plaintiff  below. 

The  facts  are  that,  on  the  19th  day  of  August^  1847, 
William  Brvwn^  then  the  owner  of  the  land  hereinafter 
described,  being  that  involved  in  this  suit,  leased  it  to 
James  Titcker^  by  an  instnunent,  among  other  things, 
witnessing :  ^\  That  the  said  TiLcker^  on  his  part,  for  tlie 
considerations  hereinafter  mentioned,  agrees  and  obli- 
gates himself  to  the  said  Brown^  his  heirs,  &c.,  to  clear, 
in  a  good  farmer-like  manner,  fit  for  plowing,  a  certain 
piece  of  ground  on  the  farm  lately  owned  by  W.  F. 
Bowanj  estimated  to  be  about  30  acres,  now  inclosed 
with  a  fence.  Also,  another  piece  of  ground,  to  be  cleared 
in  like  manner,  on  said  farm,  estimated  to  contain  three 
or  four  acres,  not  inclosed.  This  last  named  piece  to  be 
inclosed  by  moving  one  end  of  the  fence  to  the  side," 
&c.  Then  follow  certain  specifications  as  to  the  man- 
ner in  which  said  Tucker  was  to  manage  and  improve 
the  farm,  and  a  statement  that  he  was  to  pay  rent.  The 
instrument  proceeds :  ^'  The  first  payment  to  be  made  by 
said  Tucker  shall  be  on  or  before  the  Ist  day  of  Januargf 
1849,  at  the  rate  of  two  dollars  for  each  acre  cleared  on 
said  premives,  and  so  on  annually  during  the  time  said 
Tucker  may  have  possession  thereof.  The  time  hereby 
leased  or  rented  is  five  years  from  and  after  the  first  day 
of  January  next,  (1848,)  unless  sooner  discharged  from 
said  premises.  For  the  above-mentioned  clearing,  mak- 
ing rails  and  repairing  fences,  cutting  down  and  burning 
up  trees  and  fallen  timber,  making  ditches,  &c.,  the  said 
Brown  hereby  agrees  to  pay  to  said  Tucker  130  dollars, 
which  is  in  ftdl  for  all  the  above-mentioned  work ;  pay- 
ment to  be  made  as  soon  as  said  clearing  and  fencing  are 
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N«T.Tenii,    done.    No  wheat,  com,  hay,  or  other  article,  used  or 
1851. 


.  growing  on  said  premises,  shall  be  taken  off  the  same 
PRiun  natil  the  full  amount  of  rent  coming  to  said  Brawn  ii 
l>o«.  paid.  The  number  of  acres  to  be  cleared,  as  above  men- 
tioned, to  be  mutually  ascertained  by  the  parties,  when 
the  same  is  finished.  The  clearing  above  mentioned  to 
be  added  to  the  cleared  land,  and  two  dollars  paid  to  said 
Brown  for  each  acre  annually,  by  the  1st  day  of  Janvanf^ 
1849.  The  total  number  of  acres,  by  estimate,  ineladinn^ 
that  to  be  cleared,  is  between  55  and  60  acres.  It  is  abo 
fbrther  agreed  by  the  said  Thicker,  that,  if  said  Tucker 
shall,  at  any  time  during  the  five  years  above  mentioned, 
neglect  or  refuse  to  pay  the  rent  when  due,  viz :  two  dol- 
lars for  each  and  every  acre  cleared  on  said  premises,  the 
said  Broum  is  hereby  permitted,  and  the  said  T\u:ker 
hereby  authorizes  the  said  Broum,  to  re-enter  on  said  pre^ 
mises,  and  take  possession  of  the  whole  of  them,  without 
any  hindrance  whatever,"  &c.  (Signed,)  ^*  James  Tucker, 
[seal].     W.  Broum,  [seal]." 

Tucker  entered  into  possession,  but  did  not  move  his 
family  on  to  the  place.  He  failed  to  pay  the  rent  doe  on 
liie  1st  of  January,  1849,  but  it  was  not,  on  that  day,  de- 
manded of  him,  nor  was  it  ever  demanded  on  the  pre- 
mises. In  the  spring  of  1849,  Tucker  sub-leased  the 
house  and  garden  on  said  farm  to  Jacob  Richardson  till 
the  1st  of  October  following.  On  the  20th  of  April,  1849, 
being  after  Tucker^s  lease  to  Ricluzrdson,  Brown  sold  the 
land  to  PkUips,  giving  him  a  bond  for  the  conveyance  to 
him  of  the  title,  on  his  payment  of  the  purchase-monej 
at  a  ihture  day.  Soon  after  this  purchase  by  Philips,  he 
bought  Richardson's  lease  on  the  house  and  garden  from 
Tucker,  and  took  possession  of  them  and  the  farm. 
Thereupon  Tuckei-  brought  his  eoectment ;  and  on  the 
trial  the  Court  instructed  the  jury: 

1.  **  That  in  order  to  work  a  forfeiture  of  Ihe  lease  for 
the  non-payment  of  rent,  it  was  necessary  that  Broum 
should  demand  the  amount  of  the  rent  due,  on  the  pre- 
mises, on  the  day  it  fell  due." 

This  was  right.     Ad.  Eject.  160.     On  this  point,  our 
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statute  has  not  altered  the  oommon  law.    The  demand   ^^'  Tmn, 
shoold  have  been  made  just  before  snn-set.    Jackson  v.  .    ^^»^- 


Fbium 

T. 


Harriaon^  17  John.  66  (1). 

2,  ^'  That  &e  removal  by  Tucker  of  the  hay,  grain,  &c.,        ^ox. 
from  the  premises,  before  the  payment  of  the  rent,  did  not 
woik  a  forfeiture  of  the  lease." 

If  the  provision  in  the  lease  prohibiting  the  removal  of 
the  hay,  &c.,  was  simply  a  covenant,  as  it  is  not  declared 
in  the  lease  that  the  breach  of  said  covenant  shall  worit 
a  forfeiture,  or  give  a  right  of  re-entry,  no  such  conse- 
quence would  follow  its  breach,  and  the  instruction  was 
light. 

If,  however,  that  provision  constituted .  a  condition^  a 
breach  of  which  determined  the  lease,  the  instruction  was 
wrong.  In  Coke  upon  Littleton  204,  a,  in  the  observa* 
tion  upon  section  830,  it  is  sfidd:  ^'Hereby  it  is  evident, 
that  some  words  of  themselves  do  make  a  condition,  and 
some  other  (whereof  our  author  here,  and  in  the  next 
section,  putteth  an  example,)  do  not  of  themselves  make 
a  condition  without  a  conclusion  and  cause  of  re-entrie." 
If,  in  the  present  case,  the  language  in  the  instrument  had 
been,  ^^Provided,  and  the  lease  is  upon  this  condition, 
that  if  the  hay,  &c.,  shall  be  removed  before,  &c.,  said 
lease  shall  determine,"  &c.,  it  would  have  been  clearly 
enough  a  condition.  But,  as  it  is,  we  think  the  provision 
a  covenant,  and  not  a  condition ;  that  the  lease  was  not 
forfeited  by  its  breach ;  and  that  the  instmotion  was  cor- 
rect. See  Jackson  v.  Harrison,  supra. — 4  Kent's  Gomm. 
128. — Jackson  v.  AHen,  8  Cowen,  220. — Clark  v.  Jones^  1 
Denio,  516. 

The  Court  refused  instructions  asserting  doctrines  con- 
trary to  those  contained  in  the  instructions  given.  We 
need  not  notice  them.  The  Court  also  refused  to  give 
this  instruction : 

"  When  the  lessor  has  recovered  possession  of  the  pre- 
mises, a  Coutt  of  Equity  will  not  grant  relief,  if  such 
recovery  was  on  account  of  the  non-payment  of  rent. 
Ad.  onl^ect.  171." 

We  do  not  see  its  relevancy. 
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jToT.  Temi,       The  plaintiff  below  recovered  the  farm,  bat  not  the 
^^^^'      house  and  garden;  and  it  is  contended  that  the  evidenoe 
^^^'"^^      ifl  Ae  same  in  relation  to  the  former  as  to  the  latter,  and 
Dos.       that  if  he  had  not  a  right  to  the  possession  of  tiie  home 
and  garden  y  neither  had  hef  to  that  of  the  farm.    Bot  the 
witnesses  say  he  had  leased  the  house  and  garden  to 
RuAardsonj  and  thus  deprived  himself  of  the  right  of  pos- 
session of  them,  for  a  term  extending  beyond  the  time 
when  this  suit  was  commenced.    They  do  not  say  he  had 
leased  the  farm.. 
Per  Cttrtom.— The  judgment  is  affirmed  with  costo. 
W.  WriglU,  for  the  plaintiff. 
D.  D.  Pratt,  for  the  defendant. 

(1)  Where  fJie  landlord  ie  aboat  to  enter  for  a  forfeitare  for  the  non-pay- 
ment of  rent,  the  oommon  lav  leqnired  a  prenons  demand  of  the  rent  doe, 
with  ciioumataBcee  of  great  particularity.  On  the  veiy  day  npon  vliieh 
the  rent  becomes  due,  at  a  conyenient  time,  before  son-set,  the  lessor  lanst 
make  an  actual  demand  of  the  exact  amoont  of  the  rent  due,  at  the  par- 
ticular place  at  which  the  rent  may  be  made  payable  by  Ihe  terms  of  die 
lease;  or,  if  there  be  no  place  stipulated  in  the  lease,  then  at  the  most  no- 
torious place  upon  the  land  demised,  which,  if  there  be  a  dwelling-hoiise. 
is  the  front  door.  But  if  the  lessee,  at  any  time  of  the  day  upon  which 
the  rent  becomes  due,  meet  the  lessor  on  or  off  the  lands  demised,  and  ten- 
der the  rent,  the  forfeiture  will  be  sared;  so  that  the  lessor  cannot  put  his 
right  in  force  until  siter  the  expiration  of  that  day.  CTomyn  on  Landloid 
and  Tenant,  3S7.--Oilbert  on  Bents,  88. 

But  where  a  forfeiture  of  the  estate,  and  an  entiy  for  the  forfeiture,  is 
stipulated  for  in  the  lease,  in  case  of  the  non-payment  of  rent  at  the  regu- 
lar days  of  payment,  the  right  of  eniiy  is  deemed,  in  EqitUy,  to  be  intended 
as  a  mere  security  for  the  rent,  and  the  lessee  will  be  relieved  firam  the  for- 
feiture upon  the  payment  of  the  rent  and  any  damage  the  lessor  may  have 
sustained  by  his  neglect.  Ck>urt8  of  law  hare  also  interfered  in  the  ten- 
ant's behalf,  under  such  circumstances.  Comyn  on  Landlord  and  Tenant, 
565.— Greenl.  Oruise  on  Reel  Property,  9d  yd.,  p.  31.— 9  Story's  Eq.  Ju.,  m, 
1314,  1315.  Equity  will,  also,  relieTe  against  a  penalty  for  a  breach 
of  a  coTenant  contained  in  the  lease,  by  granting  an  injunction  upon  pro- 
ceedings instituted  at  law  to  recorer  it;  and  if  the  penalty  is  to  secure  the 
payment  of  money,  it  will  reliere  the  lessee  upon'  his  paying  the  principal 
and  interest;  and  where  the  penalty  is  to  secure  a  collateral  act  or  under- 
taking, will  direct  an  issue  of  qumniwn  damnt^fcattie,  and  eompel  the  lesnr 
to  take  only  so  much  as  amounts  to  a  compensation  for  the  bieaeh  of  the 
corenant.    Com.  on  Land,  and  Ten.  571. — ^2  Story's  Eq.  Ju.,  ss.  1314, 1315. 

The  law  does  not  faror  J&ffeUuret  of  estates,  and  strict  proof  of  a 
breach  of  a  condition  or  corenant  working  a  forfeiture  of  a  lease,  is  always 
required.    Addison  on  Gont  657. 
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In  a  proceeding  in  foreign  attachment,  property  of  the  abaconding  debt-         |*.  ^' 
or  must  have  been  attached  in  the  county  where  the  writ  of  attach- 
ment was  issued,  or  a  person  in  that  county  summoned  fts  a  garnishee, 
before  proceas  can  legally  issue,  under  the  R.  8. 1843,  to  another  county, 
against  a  garnishee  resident  therein. 

To  authorize  a  judgment  by  default  in  a  proceeding  in  foreign  attachment, 
against  a  garnishee  served  with  process  in,  and  being  a  resident  of,  an- 
other county  than  that  in  which  the  writ  of  attacbment  was  issued,  it  is 
neceaaary,  under  tbe  R.  S.  1843,  that  property  of  the  absconding  debtor 
shall  haye  been  attached,  or  a  garnishee  served  with  process,  in  the  lat- 
ter county. 

ERROR  to  the  Wayne  Circait  Court.  Saturday, 

Blackford,  J.~Isham  Keith  took  out  a  writ  of  foreign  ^<»wnii«r29. 
attachment  against  Henry  S.  and  Samuel  3f.  Elctchfard. 
This  writ  was  issued  by  the  cleric  of  the  Wayne  Circuit 
Court,  on  the  27th  of  March^  1847,  was  directed  to  the 
sheriff  of  Wayne  county,  and  was  afterwards  returned, 
that  the  defendants  had  no  property  in  that  county. 

Another  writ  of  foreign  attachment,  in  the  same  case, 
was  issued  by  the  clerk  of  said  Wayne  Circuit  Court,  on 
the  12th  of  AprU^  1847,  directed  to  the  sheriff  of  Henry 
county,  which  writ  was  afterwards  returned  levied  on  cer* 
tain  real  estate. 

On  the  22d  of  AprUy  1847,  a  summons  was  issued  by 
the  clerk  of  said  Wayne  Circait  Court,  directed  to  the  she- 
riff of  Vigo  county.  This  summons  commanded  the  she- 
riff, to  whom  it  was  directed,  to  summon  John  Reinhard  to 
appear  at  the  then  next  term  of  the  Wayne  Circuit  Court, 
as  garnishee  in  said  attachment-suit,  to  answer  such  ques- 
tions as  should  be  put  to  him  touching  the  property,  &c., 
of  said  attachment-defendants  in  his  possession.  This 
summons  against  Reinhard,  as  garnishee,  was,  as  shown 
by  the  return,  duly  executed  by  the  sheriff  of  Vigo  county, 
on  the  29th  of  April,  1847. 

At  the  September  term,  1847,  of  said  Wayne  Circuit 
Court,  an  order  of  publication  was  made  in  said  attach- 
ment-suit, and,  at  the  same  time,  a  default  was  entered 
against  Reinhard  as  garnishee.  * 
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At  the  March  term,  1848,  of  said  Wayne  Circuit  Court, 
judgment  wae  rendered  by  default  against  the  attachment- 
defendants  for  270  dollars.  There  was,  also,  at  the  same 
term,  a  judgment  by  default  rendered  against  Reinhard^ 
as  garnishee,  for  450  dollars. 

Reinhard  has  sued  out  this  writ  of  error. 

One  of  the  objections  made  by  Reinhard  to  the  judg- 
ment against  him  is,  that  the  summons  in  the  case  issued 
by  the  clerk  of  the  Wayne  Circuit  Court,  and  directed  to 
the  sheriff  of  Vigo  county,  was  not  authorized  by  the 
statute. 

The  act  relative  to  domestic  attachments  enacts,  that 
when  the  estate  to  be  attached  is  in  different  counties,  or 
when  the  debtors  or  bailees  of  the  absconding  debtor  re- 
side in  different  counties,  the  jurisdiction  of  the  Circoit 
Court  shall  extend  to  such  counties,  and  sundry  writs  of 
attachment,  and  of  process  against  garnishees,  may  be 
issued  and  executed  in  such  counties.  But  no  judgment 
shall  be  given  against  the  estate  of  the  absconding  debt- 
or, or  against  such  garnishees,  unless  the  writ  of  attach- 
ment shall  have  been  executed  on  some  property  belong- 
ing to  the  absconding  debtor,  situate  in  the  county  where 
the  suit  was  commenced,  or  unless  process  shall  have 
been  served  upon  some  garnishee  therein  residing  or 
found,  by  the  officer  executing  such  process.  R.  S.  p. 
765.  There  are  similar  provisions  in  the  foreign  attach- 
ment act.     R.  S.  pp.  772,  774. 

These  acts  do  not  authorize  the  proceeding  in  the  pre- 
sent case  against  Reinhard.  There  was  here  no  attach- 
ment of  property  in  the  county  where  the  writ  of  attach- 
ment issued,  nor  was  there  any  person  in  that  coun^ 
summoned  as  garnishee. 

The  plaintiff  relies  upon  the  following  provision  in  the 
domestic  attachment  act,  to-wit :  "  Proceedings  may  be 
had  against  the  garnishee  in  all  cases  where  the  writ  of 
attachment  ie  returned  '  no  property  found,'  in  like  man- 
ner as  if  property  of  the  debtor  had  been  attached  by 
virtue  of  such  writ."  R.  S.  p.  767.  But  that  provision, 
supposing  it  to  be  applicable  to  foreign  attachment  suits. 
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has  reference,  we  think,  only  to  the  summoning  of  a  gar-    ^^^-  Term 
nishee  who  is  resident  in  the  county  where  the  attach- 
ment issued. 

We  are,  therefore,  of  opinion  that  the  summons  in  this 
case  against  Reinhard  was  issued  without  authority,  and 
the  judgment  by  default  against  him  is  erroneous. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

8.  B,  GookinSj  for  the  plaintiff. 

W.  HendersoUy  for  the  defendant. 


The  State  v.  Armstrong. 

In  an  indictment  for  safiering  a  horse  to  be  run  in  a  horse-race  along  a 
public  highway,  the  termini  of  the  highway  need  not  be  stated. 
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ERROR  to  the  Tippecanoe  Circuit  Court. 

SMrre,  J. — Indictment  against  the  defendant  in  error  for 
suffering  his  horse  to  be  run  along  and  upon  a  public 
highway  in  the  county  of  Tippecanoe.  The  indictment 
was  quashed  on  motion. 

The  only  objection  which  appears  to  have  been  taken 
to  the  indictment,  was^  that  the  termini  of  the  highway 
were  not  stated.  This  point  has  been  decided  in  the  case 
of  The  Stale  v.  Burgett^  Ind.  R.  340  (1).  In  an  indictment 
for  permitting  a  horse  to  be  run  in  a  horse-race  along  a 
public  highway,  the  termini  of  the  highway  need  not  be 
stated. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W,  F.  Lane^  for  the  state. 

(1)1  Carter's  Ind.  R.  479.  The  same  point  is  also  decided  in  The  State 
T.  Brtwn,  id.  539. 


December  3. 
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BoYLAN  i).  Whitney  and  Another. 

To  an  actiou  brought  upon  a  jadgnnent  rendered  in  another  state,  the  de- 
fendant may  show,  by  evidence  dehors  the  record,  that  he  was  not  within 
the  jurisdiction  of  the  Court  at  any  time  between  the  commencement  of 
the  action  and  the  recovery  of  the  judgment;  and  that  an  attorney  irho 
undertook  to  appear  for  him,  had  no  authority  to  do  so. 

The  Court  has  no  right  to  exclude  such  eyidence  because  the  deposition  con- 
taining it  contains  also  evidence  tending  to  prove  that  the  judgment 
was  rendered  upon  a  partnership-debt,  and  that  the  defendant's  partxier 
employed  the  attorney  on  behalf  of,  and  that  judgment  was  rendered 
against,  the  firm. 


Tuetday, 
Deeemhw  2. 


ERROR  to  the  CarroU  Circuit  Court. 

Smith,  J. — The  defendants  in  error  brought  an  action 
of  debt  against  John  Boylan  and  Samuel  Boylan,  upon 
several  judgments  rendered  in  the  state  of  New  York. 

The  suit  appears  to  have  been  prosecuted  against  John 
Boiflan  alone.     Samuel  was  not  served  with  process. 

John  Boylan  pleaded,  inter  alia^  as  follows : 

That  said  several  judgments  in  the  declaration  men- 
tioned, were  one  and  the  same  judgment;  that  before  the 
commencement  of  the  suit  in  which  said  recovery  was 
had,  and  during  the  whole  progress  of  the  suit  until  said 
recovery  was  obtained,  the  said  defendant,  John  Bn^an^ 
was  a  resident  of  the  state  of  Indiana,  and  was  not,  at 
any  time  during  said  period,  within  the  limits  of  the  state 
of  New  York;  that  he  was  not  served  with  process  either 
by  arrest  or  otherwise ;  that  he  had  no  personal  notice  of 
the  pendency  of  the  suit;  and  that  he  did  not  appear,  or 
authorize  an  attorney  to  appear,  to  said  action  on  his 
behalf. 

To  this  plea  the  plaintiffs  replied  that  the  said  defend- 
ant, John,  did  appear  to  said  action  by  his  attorney,  and 
issue  was  taken  upon  the  replication. 

The  issues  were  all  found  for  the  plaintifTs,  and  a  judg- 
ment was  rendered  accordingly. 

The  plaintifls  gave  in  evidence  the  record  of  a  suit  in 
the  Supreme  Court  of  the  state  of  New  Yoi^k,  w  hich  re- 
Hulted  in  the  judgment  now  sued  upon. 
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The  declaration  ivas  in  aasampsit  against  John  Boylan   ^o^*  Term, 

and  Samvud  Beylan;  and  the  record  states  that  the  said \ — 

John  and  Samuel  appeared  by  Benjamin  F,  Harwood,  their  y^ 

attorney,  and  pleaded  the  general  issue.    It  also  appears,     Wnmnr. 
by  the  record,  that,  at  each  of  the  subsequent  proceedings 
in  the  cause,  the  said  defendants  appeared  by  their  said 
attorney. 

This  record  being  all  the  evidence  offered  by  the  plain- 
tiffs, the  defendant  then  offered  to  read  in  evidence  the 
d^osition  of  B.  F,  Harwood,  In  this  deposition  Harwood 
stated  that  he  appeared  as  the  attorney  of  the  said  J(An 
and  Samud^  in  the  action  above  mentioned,  without  any 
communication  witii  the  said  John  on  the  subject.  He 
said  he  appeared  at  the  request  of  Samud  Boylan^  who 
stated  to  him  that  he  and  John  were  partners  in  the  busi- 
ness out  of  which  the  suit  arose,  and  that  the  business 
had  been  left  with  him,  Samuely  to  settle  up.  He  had  no 
other  authority  than  this  for  his  appearance.  In  answer 
to  a  question  put  to  him  by  the  plaintiffs,  the  deponent 
said :  *^  John  Boylan  and  Samuel  Boglan  were  partners  in 
the  subject  matter  of  the  suit.  By  the  laws  of  New  York, 
one  partner  has  a  right  to  employ  an  attorney  to  defend 
a  suit  brought  against  the  firm,  for  all  the  members  of 
the  firm,  in  respect  to  their  partnership  transactions."  So 
much  of  this  answer  as  respects  the  law  of  New  York, 
had  been  previously  suppressed  on  the  motion  of  the  de- 
fendant. 

The  defendant  also  offered  to  prove  by  other  witnesses 
that  from  the  year  1640,  until  1849,  the  defendant  had 
been  a  resident  of  the  state  of  Indiana,  and  had  never, 
within  that  period,  been  within  the  territorial  limits  of  the 
state  of  Ne]U)  York. 

The  aetion  in  New  York  was  commenced  in  1843,  and 
the  judgment  was  rendered  in  1844. 

All  the  evidence  thus  offered  by  the  defendant  was  ex- 
cluded by  the  Court. 

It  has  been  settled  by  the  case  of  Shdton  v.  Ti^n,  6 
How.  U.  S.  R.  163,  and  several  recent  decisions  of  this 
Court,  that  in  actions  upon  judgments  rendered  in  an- 
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Not.  Term,  other  state,  a  defendant  may  show,  by  evidence  ddion 
the  record,  that  he  was  not  within  the  jorisdiction  of  the 
Court,  and  that  an  attorney  who  undertook  to  appear  for 
him  had  no  authority  to  do  so  (1).  The  evidence  offered 
by  the  defendant  in  this  case  to  that  effect,  ought,  there> 
fore,  to  have  beed  permitted  to  go  to  the  jury.  We  think 
the  Court  erred  in  excluding  it,  notwithstanding  a  part  of 
it  tended  to  show  that  John  and  Samud  Boj^n  were  part* 
ners.  Even  if  one  partner  has  authority  to  employ  an 
attorney  for  the  firm,  in  an  action  brought  against  the 
firm,  a  point  of  law  which  need  not  now  be  decided,  the 
evidence  of  partnership  is  not  conclusive,  and  it  would 
only  have  presented  another  question  for  the  jury. 

Per  Curiam.  —  The  judgment  is  reversed  with  coats. 
Cause  remanded,  &;c. 

D.  D.  Pratt,  for  the  plaintiff. 

H.  Allen  and  Z.  Baird,  for  the  defendants. 

(1)  See  Homer  y.  Doe,  1  Carter's  Ind.  R.  Id0.-^8kerrard  y.  Neviue,  2  id. 
241.  See,  alBO,  Bliee  y.  WUeon,  4  Blackf.  169.— fifmlfik  y.  Mfere,  5  id.  393. 
— Wbft  y.  Finlep,  8  id.  335. 


OvriNGS  and  Others  v,  Owmos. 
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A  son  being  the  owner  of  the  undiyided  half  of  a  tract  of  land,  purchased 
for  his  father  the  other  half,  the  latter  furnishing  the  means,  but  took  the 
deed  in  his  own  name;  it  being  understood  that  the  father  would,  in  a 
short  time,  remoye  from  Ohio  to  the  land,  when  they  would  divide  tlie 
tract  to  suit  them.  The  father  did  mnoye  to  the  land,  the  diyision  wis 
made,  and  the  father  took  possession  of  his  half;  but  no  deed  was  exe- 
cuted to  him.  Afterwards,  the  son  haying  paid  certain  monej  for  the 
father,  it  was  agreed  between  them  in  writing,  in  ecmsidemftion  tliereof, 
that  tiie  title  to  the  father's  share  of  the  land  should  remain  in  the  son, 
and  that  the  father  and  his  wife  should  haye  the  priyilege  of  oecupyifl^ 
the  same  during  their  liyes.  Held,  that  the  trust-estate  of  the  father 
was  extinguished  by  the  execution  of  the  said  writing. 

ERROR  to  the  Grant  Circuit  Court. 
Smith,  J. — ^The  bill  in  chancery  filed  in  this  case  charges, 
substantially,  the  following  facts : 
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In  the  year  1836,  George  W.  Owings.  a  son  of  the  com-    Nor.  Term, 
plainant,  and  one  Carter  entered  two  half-quarter  aec-       *°^** 
ticmB  of  land  at  the  land  office  at  Fort  Wayne.    Daring      O^wot 
tihe  same  year,  at  the  complainant's  request,  George  W.      Ownros. 
Owings  purchased  the  undivided  interest  of  Carter  in  the 
quarts  section  for  the  complainant,  the  latter  paying  for 
it.     Carter^  however,  made  the  deed  to  George  W.  Owings^ 
it  being  understood  that  the  complainant,  who  then  re* 
aided  in  Ohio^  would,  in  a  short  time,  remove  to  the  land 
w^  purchased,  and  that  he  and  the  said  Geofge  would  then 
divide  the  whole  tract  in  such  manner  as  would  suit  them. 
The  complainant  did,  during  the  same  year,  remove  to 
die  land,  and  a  division  was  made,  the  complainant  tak- 
ing possession  of  his  half,  which  possession  he  still 
retains. 

The  bill  then  chaises  that  as  the  said  George  was  a  son 
of  the  complainant  and  the  latter  had  full  confidence 
that  he  would  faithfully  fulfill  the  trust  thus  vested  in  him, 
the  complainant  did  not  insist  upon  a  deed  being  made  to 
him,  and  none  was  made;  that,  in  1845,  George  married 
iZtfZA  OwingSy  by  whom  he  had  two  children,  who  are  in- 
fants, and  that  George  died  in  1847,  without  having  made 
a  conveyance  to  the  complainant. 

Ruth  Owings  answered,  saying  that  she  has  no  personal 
knowledge  of  the  facts  relating  to  the  purchase  of  the  land, 
but  is  informed  and  believes  that  George  purchased  the 
land  of  Carter  for  his  own  use ;  and  that  if  the  complain- 
ant furnished  the  money  it  was  in  payment  of  a  debt  he 
owed  George.  She  also  states  that  though  the  complain- 
ant is  in  possession  of  the  land  in  question,  she  is  in- 
formed and  believes  that  he  is  in  upon  a  lease  for  life 
only,  or  by  a  privilege  which  George  gave  the  complain- 
ant and  his  wife  to  occupy  the  same  during  their  lives. 

A  guardian  ad  litem  filed  the  usual  answer  for  the  infant 
defendants. 

The  cause  was  set  down  for  hearing  on  the  bill,  an- . 
swers,  and  depositions,  and  the  Court  decreed  a  deed  to 
the  complainant. 

Upon  an  examination  of  the  testimony  taken  in  the 
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Bbdxav 

V. 


Not.  Term,  cause,  we  are  of  opinion  that  this  decree  should  not  have 
been  made.  The  principal  facts  charged  in  the  bill  are, 
it  is  true,  sufficiently  proved ;  but  there  is  also  proof,  that, 
in  consideration  of  George  having  paid  certain  money 
for  the  complainant,  it  was  agreed  by  them  that  the  title 
to  this  land  should  remain  in  George^  and  that  the  com- 
plainant and  his  wife  should  have  the  privilege  of  reading 
on  the  part  occupied  by  them  during  their  lives.  A  bond 
or  lease  to  this  effect  was  executed  by  Oeorge^  and  taking 
all  the  testimony  together  we  think  it  proves  that  this  was 
the  real  nature  of  the  agreement  as  understood  between 
the  parties  during  the  life-time  of  George.  Such  being 
the  case,  the  heirs  of  George  cannot  be  considered  as 
holding  the  title  in  trust  for  the  complainant. 

Per  Curiam, — ^The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  dismiss 
the  bill. 

/.  Broumlee,  for  the  plaintiff. 

T.  J.  Sample y  for  the  defendants. 


Deeembtr  2. 


Redman  v,  Taylor. 

Trespass  quart  elatuum  fregit.  Pleas — 1.  The  general  issue;  2.  lAbtrum 
tenementum;  3  and  4.  Leare  and  license  for  a  special  purpose;  5.  LeaTe 
and  license  generally.  Replication  to  the  second  plea.  He  if^mrim;  to 
the  third  and  fQurtb>  That  the  defendant  committed  unnec^ssaiy  dami^; 
to  the  fifth,  De  injuria.  Rejoinder  to  replication  to  third  and  fourth 
pleas,  that  the  defendant  committed  no  unnecessary  damage,  Ac.  Ver- 
dict for  the  plaintiff  on  the  issue  raised  by  the  third  and  fourth  pleas, 
and  for  the  defendant  on  that  raised  by  the  fifth  pLe^.  Jndgment  for  the 
defendant.    Hdd^  that  the  judgment  was  right. 

The  plaintiff  will  not  be  allowed,  after  yerdiet,  to  amend  his  replication,  or 
to  file  an  additional  one. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleaa. 

Pbrkins,  J. — PeUr  Redman  brought  an  action  of  tres- 
paes  against  James  Taylor^  complaining  that  said  defend- 
ant, on,  &c.,  at,  &c.,  with  his  servants,  with  force  and 
arms,  entered  upon  the  premises  of  said  plaintiff  and 
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broke  down,  trod  under  foot>  and  damaged,  a  large  quan*   ^ot.  Tena« 
tity  of  eom,  &c.,  of  the  value,  &c.,  to  his  damage,  &c. 


The  defendant  pleaded— 1.  The  general  issue;  2.  Li-      ^^"^ 
berum  tenementum;  3  and  4.  That  he  entered  for  the  pur-      Tatiob. 
pose  of  seeding  the  premises  with  wheat,  and  with  the 
leave  and  license  of  the  plaintiff  for  that  purpose,  and 
that  he  did  no  unnecessary  damage,  &c. ;  5.  Leave  and 
license  generally. 

Replication  to  the  second  plea,  de  injuria;  to  the  third 
and  fourth,  that  the  defendant  committed  unnecessary  da- 
mage; and  to  the  fifth,  de  injuria. 

Rejoinder  to  the  replication  to  the  third  and  fourth 
pleas,  that  the  defendant  did  not  do  unnecessary  damage, 

Issues  were  duly  joined,  and  tried  by  a  jury,  who 
found  for  the  plaintiff  upon  the  issue  on  the  rejoinder  to 
the  replication  to  the  third  and  fourth  pleas,  and  assessed 
his  damages  at  6  dollars  and  37^  cents ;  and  for  the  de- 
fendant upon  the  issue  on  the  replication  to  the  fifth 
plea. 

The  Court  rendered  final  judgment  for  the  defendant. 

The  fifth  plea  was  more  comprehensive  than  the  third 
and  fourth,  and  was  a  bar  to  the  whole  action.  It  was 
found  for  the  defendant,  and  the  final  judgment  in  his 
favor  was,  therefore,  right,  irrespective  of  all  the  other 
iflsues  in  the  cause. 

Th^re  might,  perhaps,  be  a  case  where  the  finding  of 
the  jury  upon  different  issues  in  it  would  be  so  repug- 
nant as  to  render  such  finding  void,  and  require  it  to  be 
•et  aside  for  that  cause;  but  this  is  not  such  a  one. 

After  the  verdict  was  returned  by  the  jury,  the  plaintiff 
asked  leave  to  amend  his  replication  to  the  fifth  plea, 
making  it  deny  the  general  leave  and  license,  assert  a 
special  one,  and  charge  unnecessary  damage;  but  the 
Court  refused  the  leave. 

This  ruling  of  the  Court  was  in  accordance  with  a  late 
decision  of  this  Court  in  the  case  of  Sewers  v.  McCaU,  1 
Carter's  Ind.  R.  398. 

Vol.  III.— 19 
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KoT.  Terra, 
1851. 

WlLOOZ 

▼. 

DUNOAN. 


Per  Curiam. — The  jadgment  is  affirmed  with  coets. 
D.  Mace  and  W.  C.  WiUon^  for  the  plaintiflr. 
R,  C.  Ghregory  and  R.  Jones^  for  the  defendant. 


Tuudatf, 
Dwtmber  2. 


Wilcox  v.  Duncan  and  Another,  Executors. 

Assumpsit  against  executors  upon  the  comioon  counts  for  money  had  and 
receired  by  the  testator.  Pleas — ^1.  The  general  issue;  %  That  tk 
causes  of  action  did  not  accrue  within  five  years  before  tlie  R.  S.  1843  caine 
into  force;  3.  That  the  causes  of  action  did  not  accrue  within  six  yean; 
4.  That  the  causes  of  action  did  not,  nor  did  either  of  them,  accrue  with- 
in six  months  before  the  commencement  of  the  suit;  and-if  the  term  of  riz 
years  expired  after  the  time  of  the  decease  of  the  testator,  the  suit  yru 
not  brought  within  eighteen  months  after  his  decease.  Replication  to  tiie 
last  three  pleas — ^that  the  testator,  during  his  whole  life,  concealed  from  the 
plaintiff  the  cause  of  action;  and  issue  on  the  replication.  The  Btdt 
was  commenced  in  1849!  The  plaintiff  offered  to  prore,  an  the  trial,  bj 
a  competent  witness,  that  in  1843  the  testator  admitted  to  him  the  exist- 
ence of  a  part  of  the  cause  of  action;  but  the  Court  refused  to  hear  tha 
testimony.    Htld,  that  the  testimony  was  admissible. 

ERROR  to  the  Hendricks  Probate  Court. 
Perkins,  J. — Assumpsit  upon  the  common  counts. 
The  following  bill  of  particulars  of  the  plaintiff's  claim 
was  filed : 

^^  Hardin  H.  Wilcox  v.  Kreigh  and  Duncan^  executors  of 
the  estate  of  Samuel  A.  Duncan^  deceased. 

1846.    To  money  had  and  received,*  •  • $1,000  00 

To  the  price  and  value  of  certain 
promissory  notes  retained  and  col- 
lected by  Duncan  in  his  life-time, 
To  the   price    and  value    of  two 

horses, 

To  interest  on  the  above  account,*  • 


1,000  00 

200  00 
500  00 


$2,700  00." 
The  declaration  charges  the  indebtedness  to  have  ac- 
crued in  the  life-time  of  Samuel  A.  Duncan.    Pleas — 1. 
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That  Samuel  A.  Duncan  did  not  undertake,  &c.,  in  hits  life*    ^or.  Term, 

time ;  2.  That  the  causes  of  action  did  not  accroe  within '. — 

five  years  before  the  coming  into  force  of  the  R.  S.  1843 ;  ^'^ 
3.  That  the  causes  of  action  did  not  accrue  within  six  Dunoax. 
years ;  4.  *'  And  for  a  further  and  fourth  plea  in  this  be- 
half, said  defendants  say,  actio  nony  because  they  say  that 
the  said  several  supposed  causes  of  action  in  said  plain- 
tiff's declaration  mentioned,  did  not,  nor  did  either  of 
them,  accrue  at  any  time  within  six  months  next  before 
the  commencement  of  this  suit;  and  if  the  said  term  of 
six  years  expired  after  the  time  of  the  decease  of  said 
Samud  A,  Duncan^  that  this  action  is  not  brought  within 
eighteen  months  after  the  time  of  the  decease  of  said 
Samud  A,  Duncan, ^^ 

The  plaintiff  replied  to  the  second,  third,  and  fourth 
pleas  that  said  Samud  A,  Duncan^  deceased,  during  his 
whole  life,  concealed  from  the  knowledge  of  the  said 
plaintiff  the  cause  of  action,  &c. 

The  defendants  rejoined  that  said  Duncan  did  not  con- 
ceal, &c. 

This  latter  issue  was  formed  with  reference  to  section 
113,  p.  688,  of  the  R.  S.  1843. 

On  the  trial,  the  plaintiff  offered  his  first  witness  to 
prove  Aat  in  1842  Samud  A.  Duncan  admitted  to  him  the 
existence  of  a  part  of  the  cause  of  action.  The  suit  was 
conunenced  in  1849.  The  Court  refused  to  hear  the  proof, 
and  the  defendant  had  judgment  in  his  favor. 

We  can  see  no  reason  why  the  testimony  of  the  wit- 
ness should  not  have  been  heard.  The  general  issue  was 
in,  and  the  plaintiff  was  bound  to  prove  the  existence  of 
his  cause  of  action ;  and  the  question  upon  the  issue  of 
concealment  would  have  arisen  afterwards.  We  see  no- 
thing showing  incompetency  on  the  part  of  the  witness 
offered,  and  no  such  objection  is  made.  Had  the  evi- 
dence offered  been  heard,  the  plaintiff  might  have  followed 
with  other  that  would  have  made  out  his  case  upon  all 
the  issues,  but  which,  that  offered  having  been  rejected,  it 
was  not  proper  to  present  or  offer  to  present.  There 
might  be  cases,  where  legitimate  evidence  was  offered 
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Mahvillb 

T. 

MoCoT. 


Not.  Term,  and  rejected,  in  which  a  Court  of  error  might  not  be  able 
to  say  the  party  had  been  injured  by  such  rejection,  un- 
less he  showed  that  he  had  other  evidence  ready  to  offerj 
which,  with  that  rejected,  might  make  out  his  case.  Bat 
we  think  this  is  not  one  of  them. 

Per  Curiam. — ^The  judgment  is  reversed  with  costi. 
Cause  remanded,  &c. 

C.  C.  Nave,  for  the  plaintiff. 

/.  S,  Harvey,  for  the  defendant. 


Manville  V,  McCoT. 


Tutiday, 
December  2. 


Where  a  mechanic  undertakes  to  do  a  job  of  work  for  a  apecific  tQm,viUi' 
in  a  time  appointed  hj  contract,  and,  having  done  a  part,  fails  to  com- 
plete the  rest  within  the  time  appointed,  bj  reason  of  which  the  em* 
ployer  is  compelled  to  hire  another  to  complete  it,  the  employer  has  the 
right,  if  the  hire  of  the  mechanic  last  employed  exceeda  the  price  igietd 
upon  by  the  contract  for  the  same  work,  to  deduct  such  excess  from  the 
amount  due,  according  to  the  contract  price,  to  the  first  mechanic,  for  the 
work  actually  done  by  him. 

The  employer  has  also  the  rigiit,  if  the  work  done  under  the  contract  wtf 
executed  in  an  unworkmanlike  manner,  to  have  the  amoant  which  it  tu 
worth  less  than  if  done  in  a  workmanlike  manner,  deducted  from  the  con- 
tract price  for  the  same  work. 

The  employer  has  also  a  right,  upon  suit  brought  by  the  first  mechanic  for 
the  work  done  by  him,  to  show  (at  least,  if  he  has  pleaded  or  given  no- 
tice of  the  defense,)  other  special  damages  which  he  has  aoatained  by  the 
plaintiff's  breach  of  the  contract. 

If  the  work  has  been  done  in  an  unworkmanlike  manner,  but  no  dami^fes 
have  resulted  from  its  non-completion  at  the  time  appointed,  and  the  ex- 
pense of  finishing  it  has  not  exceeded  the  contract  price  for  the  same 
work,  the  plaintiff  should  recover  the  reasonable  value  of  the  woA  done 
by  him,  according  to  its  quality,  not  exceeding  the  contract  price  for  the 
same. 

If  an  employer,  upon  his  own  judgment,  furnishes  a  mechanic  defeetife 
materials  for  a  job,  and  directs  them  to  be  used  at  aU  events,  he  canaot 
afterwards  object  that  the  work,  on  account  of  the  defectiveness  of  the 
materials,  is  of  an  inferior  quality. 

ERROR  to  the  Jefferson  Circuit  Court. 
Perkins,  J. — McCoy  sued  Manville  before  a  justice  of  the 
peace,  on  the  following:  account : 
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«  Butler  ManvUle  to  Wtaiam  McCoy,        Dr.       ^or.  Term, 

"  For  plastering  700  yards  for  the  defendant  by  the ^^^' 

plaintiff  upon  the  defendant's  brick  dwelling-house  in  ilftf-     ^^""^ 
ton  township,  Jefferson  county,  Indiana,  in  the  fall  of  the      MoOot. 
year  1846 ;  said  work  including  lathing,  but  not  materials, 
and  being  worth  per  yard  12)-  cents,  which  will  make  the 
damages  hereby  demanded  $87  50." 

The  cause  went  by  appeal  to  the  Circuit  Court,  was 
there  tried  by  a  jury  upon  the  general  issue,  and  the  plain- 
tiff obtained  a  verdict  for  a  fraction  over  25  dollars.  A 
motion  for  a  new  trial  being  overruled,  judgment  was  en- 
tered on  the  verdict.  The  evidence  and  instructions 
are  upon  the  record.  The  evidence  tends  to  establish 
that  the  plastering  sued  for  was  done  under  a  special  con- 
tract, by  which  McCoy  was  to  plaster  ManmU^s  house  at 
a  eertain  price  per  yard,  and  within  a  certain  time ;  that 
he  failed  to  complete  the  work  within  the  time ;  that  Mamr 
viOe  procured  another  person  to  complete  it;  and  that  the 
part  performed  by  McCoy  was  not  done  in  a  workman** 
like  manner;  but  no  amount  of  damage  accruing  to  itfim- 
mUe  from  McCojfs  failure  to  complete  the  work  in  time  is 
shown,  nor  does  it  appear  that  ManvHSU  paid  any  higher 
price  for  the  completion  of  the  job  than  he  had  agreed 
to  pay  McCoy  for  the  same  work. 

The  Court  instructed  the  jury  that  "  if  they  found  there 
was  a  special  contract  between  the  parties,  by  which  Mc- 
Coy agreed  to  plaster  ManvUUfs  house  upon  eertain  terms, 
and  within  a  specified,  or  a  reasonable  time,  and  in  a 
workmanlike  manner,  to  be  paid  for  on  the  completion  of 
the  job;  and  that,  after  part  performance,  McCoy  failed 
or  refused  to  perform  the  balance  within  the  time,  or  in 
the  manner  agreed  upon,  without  any  fault  or  default  of 
ManmUe,  and  the  work  done,  or  part  performance,  was  of 
such  a  nature  that  ManvUle  was  necessarily  compelled  to 
accept  it,  McCoy  is  not  entitled  to  recover  for  the  work 
done;  but  if  the  work  done  was  of  such  a  nature  that 
ManvUle  could  accept  or  reject  it  at  his  option,  and  he 
chose  to  accept  it,  McCoy  is  entitled  to  recover  for  the 
reasonable  value  of  the  work." 
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Vet,  Tfltm,       What  we  have  said  in  Epperly  v.  BaUcy^  at  thb  tcnn, 

! shows  that  ManvUlCy  the  defendant  below,  has  no  ground 

^^^'^^^  to  complain  of  these  instructions.  He  had  a  right,  in  the 
MoOoT.  Circuit  Court,  in  defending  this  suit,  to  show  the  amouBt 
he  was  to  pay  McCoy  for  plastering  the  whole  house,  (tak- 
ing it  that  there  was  a  special  contract);  to  show  that  Mc- 
Coy failed  to  perform  the  whole ;  and  then  to  show  how 
much  he  had  been  compelled  to  pay  another  to  finish  ilfc- 
Coy*s  job.  This  amount  (supposing  McCoy's  failure  to 
have  been  his  own  fault,)  ManviUe  had  a  right  to  have  de* 
ducted  from  the  whole  amount  he  was  to  pay  JMcCoy,  if  it 
exceeded  the  price  he  was  to  pay  him  for  the  same  work. 
If  it  did  not  exceed,  he  would  not  be  bound  to  adopt  this 
mode  in  determining  the  amount  McCoy  was  to  recover. 
He  then  had  a  right  to  show  how  much  the  part  perform- 
ed by  McCoy  was  worth  less  than  the  contract  price  on 
account  of  its  not  having  b^en  done  in  the  manner  re- 
quired by  the  contract,  and'^have  such  sum  deducted  from 
the  amount  that  the  latter  would  have  recovered  for  pe^ 
forming  such  part  at  th/ contract  price.  He  also  had  a 
right,  at  least,  by  ple^ng  or  giving  notice  of  sudi  a  de- 
fense, to  show  the  damage  he  had  sustained  by  McOnft 
breach  of  contra<^t,  and  have  its  amount  deducted  from 
his  claim.  Buf  as  ManvUle  did  not  prove  that  he  had 
paid,  for  finiyhing  the  job,  more  than  his  contract  price 
for  the  same  portion  of  the  work  with  McCoy y  and  did  not 
prove  any  amount  of  datnage  resulting  from  his  failure 
to  complete  the  work  at  the  time  stipulated,  it  only  re- 
mained for  the  jury  to  give  the  plaintiff  in  this  case  the 
reasonable  worth,  according  to  its  quality,  of  the  work 
performed  by  him.  Hence,  Maimlle  cannot  complain  of 
the  instructions  given. 

Upon  the  evidence,  conflicting  as  it  is,  we  cannot  dis- 
turb the  judgment  below. 

This  principle  is  laid  down  by  the  attorney  for  the  plain- 
tiff in  error,  viz:  that  where  a  mechanic  undertakes  to  do 
a  job  of  work,  the  proprietor  furnishiug  the  materials,  he 
is  bound  to  make  a  good  job  or  get  no  pay,  even  though 
the  materials  be  of  so  inferior  a  description  that  good 
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work  cannot  be  made  oat  of  them;  beeaose,  he  argues,  ^ot.  Tvra, 
it  is  the  mechanic's  own  fault  if  he  uses  such  materials. 
He  objects  to  an  instruction  of  the  Court  in  this  case  that     ^■"b" 
conflicts  with  this  principle.  Tbx  Sritnc. 

We  think  the  doctrine  contended  for,  as  a  general  pro- 
position, is  not  correct ;  though  it  may  be  in  some  cases. 
If  the  proprietor  ftmushed  the  materials  under  the  direc- 
tion, and  upon  the  judgment  of,  the  mechanic,  and  the 
work  completed  irom  them  was,  on  the  whole,  of  no  ad- 
vantage to  him,  perhaps  the  mechanic  should  receive  no 
pay,  because  it  would  be  his  own  fault  that  he  used  poor 
materials.  But  if  the  proprietor  did  not  so  furnish  them, 
but  did  it  upon  his  own  judgment,  and  directed  the  me* 
chanic  to  use  them  at  all  events,  it  would  not  be  the  fault 
of  the  latter,  if,  from  bad  materials,  the  work,  when  done, 
was  of  an  inferior  quahty.  In  this  case,  it  is  not  shown 
that  thiB  materials  were  used^  upon  the  judgment  of  the 
plasterer,  and  there  is  some  evidence  tending  to  show  the 
contraiy. 

We  see  no  error  in  thb  case  (1). 

Per  Curiam, — The  judgment  is  aflirmed,  with  2  per  cent. 
damages  and  costs. 

J.  W.  Chapman^  for  the  plaintiff. 

/.  R.  Troxdlf  for  the  defendant. 

(1)  See  McKinney  ▼.  Sprinptr,  ante,  p.  59. — Epperly  v.  Bailey,  ante,  p. 
7S.— -H(Mf(on  T.  Colgroioe,  po$t. 


Trimble  v.  The  State. 

A  TtcogoizMnee  taken  by  the  sheriff  for  the  appearance  of  a  person  indict- 
ed, to  answer  the  accusation,  is  not  yoid,  under  the  R.  S.  I843»  from  the 
circumstance,  alone,  that  the  amount  of  bail  required  was  not  indorsed 
on  the  process. 

APPEAL  from  the  Decatur  Circuit  Court.  Tueiday, 

Pemsuis,  J. — Charles  Sanders  was  indicted  in  the  Deca- 
tur Circuit  Court  for  burglary.     He  was  arrested  by  the 
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Kor.  T«nii,    sheriff,  and  was  discharged  from  the  arrest  by  giying  a 

1 —  recognizance  for  his  appearance  at  the  next  term  of  the 

'^^^^^''^     Coort  to  answer  to  said  indictment.    James  H.  TrMk 

Thb  Stais.    was  his  surety  in  the  recognizance.    Sanders  failed  to 

appear;  a  default  was  taken;  and  the  present  suit  ii  a 

scire  facias  against  Trimble^  surety,  on  said  recognizance. 

Trimble  obtained  oyer  of  the  recognizance,  and  pleaded 
that  when  the  same  was  taken  by  the  sheriff  he  had  no 
lawful  right,  power,  or  authority  to  take  it,  or  the  acknow- 
ledgment thereof,  *^  for  this,  to- wit,  that  said  sheriff,  at 
the  time  he"  did  said  acts,  ^'  had  no  writ,  or  warrant  of 
conmiitment,  or  other  process  whatever,  against  said  San- 
derSf  whereon  any  amount  of  bail  required  was  specified 
or  otherwise;  wherefore  said  defendant  says  said  recogni- 
zance was  void,"  &c. 

To  this  plea  a  general  demurrer  was  sustained,  and  die 
state  had  judgment. 

In  support  of  the  plea,  Trimble  relies  on  the  following 
statutory  provisions,  R.  S.  p.  989: 

**  Sec.  22.  It  shall  be  the  duty  of  the  Circuit  Court,  at 
each  term  thereof,  to  make  an  order  for  the  amount  in 
which  persons  indicted  shall  be  held  to  bail ;  and  it  shaU 
be  the  duty  of  the  clerk,  on  issuing  process,  to  indoroe 
thereon  the  amount  of  bail  thus  required. 

**  Sec.  23.  If  no  such  order  of  bail  shall  have  been 
made,  the  officer  to  whom  such  writ  is  directed,  may  pre- 
sent the  same,  if  the  offense  be  bailable,  to  any  associate 
judge  of  the  county,  either  before  or  after  the  arrest  of 
the  defendant;  and  such  judge  shall  indorse  thereon  the 
amount  in  which  such  officer  shall  take  bail  of  such  de- 
fendant, and  bail  may  be  taken  by  the  officer  accord- 
ingly." 

The  state  relies  upon  section  34,  p.  991,  of  the  same 
statutes,  to  sustain  the  decision  of  the  Court  holding  the 
plea  insufficient,  which  section  is : 

"  No  action  or  proceedings  on  a  recognizance,  by  scire 
facias  or  otherwise,  shall  be  barred  or  defeated,  nor  shall 
judgment  thereon  be  defeated  or  arrested  by  reason  of 
any  neglect  or  omission  to  note  or  record  the  same,  or 
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any  mattcw  connected  therewith ;  nor  by  reason  of  any   ^^J'JFf"^' 

defect  in  the  form  of  the  recognizance,  if  it  sufficiently  — '- — 

appear  from  the  tenor  thereof,  and  from  the  proceedings  y. 

or  otherwise,  at  what  (/ourt  the  party  was  bound  to  ap-   '^^^  S«At* 
pear,  and  that  the  Court  or  magistrate  before  whom  it 
was  taken  was  authorized  by  law  to  take  such  recogni- 
zance, and  that  such  party  was  in  default  in  violation  of 
the  condition  of  his  recognizance." 

The  sheriff  has  no  power  to  fix  the  amount  of  bail; 
and  a  recognizance  wherein  said  amount  was  fixed  by 
him,  would,  therefore,  probably  be  void.    But  the  sheriff 
has  a  right  to  take  a  recognizance  in  a  sum  fixed  by  the 
Court,  or  an  associate  judge ;  and  when  he  does  take  one 
in  such  a  sum,  we  do  not  think  it  void  by  reason  of  an 
omission,  in  the  proper  officer,  to  indorse  such  sum  upon 
the  ¥mt.    The  plea,  in  this  case,  did  not  deny  that  the 
amount  of  bail  had  been  fixed  by  the  proper  authority, 
nor  diat  the  sheriff  took  it  in  the  amount  fixed;  but  it 
simply  denied  that  the  amount  had  been  indorsed  upon 
the  writ,  and  was,  therefore,  as  we  think,  insufficient.   The 
oonsequence  is,  that  the  judgment  below  must  be  affirmed 
with  costs  (1). 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
A.  Davison^  for  the  appellant. 
J.  8.  Scobey,  for  the  state. 

(1)  Tbe  Statute  of  12  Qeo.  1,  c.  29,  probibited  the  sheriff  from  arresting 
the  defendant  fo?«  debt,  nnless  "  the  debt  vas  Bvoom  to  by  the  plaintiff, 
and  Uie  earn  twom  to  be  due  and  for  which  the  defendant  ▼as  holden  to 
bttil  was  marked  on  the  -writ."  The  declaration  xipon  a  bail-bond  did  not 
aver  that  the  debt  was  noom  to,  nor  that  the  writ  was  thus  marked;  and, 
upon  denaurrer,  it  was  insisted  that  unless  both  had  been  done,  the  bail- 
bond  was  Toid.  The  Court  of  King*$  Bench  held  that  it  was  not  requisite 
to  the  Talidity  of  the  baQ-bond  that  either  should  have  been  done.  Whiek- 
mrd  ▼.  Wilder,  I  Burr.  330. 

And  where  a  bail-bond  was  taken  bj  the  sheriff  in  a  larger  amount  than 
was  aothorixed  by  the  statute,  it  was  held  that  this  did  not  invalidate  the 
bond.     Id. — Norden  v.  HoreUy,  1  Wils.  69. 

Tbe  statute  was,  in  these  cases,  construed  to  be  merely  directoiy. 

Vol.  III.— 20 
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Not.  Term, 
1851. 

Boat 

T. 

Hakivkaob. 


8c  154 


Wtdnfdav, 
December  3. 


Ber&y  V.  Makepeace. 

A  justice  of  the  peace  has  no  authority  to  render  a  judgment  bearing  more 
than  legal  interest,  eren  by  the  consent  of  the  parties. 

A  judgment  was  rendered  bj  a  justice  of  the  peaoe^  while  the  statute  of 
1838  was  in  force,  bj  the  consent  of  the  defendant,  bearing  10  per  cent. 
interest.  Held,  that  this  was  not  a  valid  contract  under  that  statute  for 
the  payment  of  that  rate  of  interest. 

Where  one  of  several  defendants  in  such  a  judgment  has  paid  10  par  cemL 
interest  thereon,  he  is  a  proper  party  to  sue  for  the  excess  paid  oT«r 
the  legal  rate. 

In  assumpsit  against  the  judgment-plaintiff  to  recover  an  excess  of  interest 
received  by  him  on  the  judgment  over  the  legal  rate,  he  pleaded  to  the 
declaration  that  he  did  not  take  and  receive  the  same,  nor  did  he  Re- 
mise, Ac.,  within  one  year  previous  t(»  the  commencement  of  the  Buit. 
Upon  this  plea,  the  plaintiff  took  issue.  Held,  that  the  action  not 
having  been  brought  under  the  provisions  of  the  statute,  to  recover  the 
whole  of  the  interest  paid  as  illegal,  the  issue  raised  was  an  immaterial  one. 

An  action  for  money  had  and  received  lies  at  common  law  to  recover  back 
an  excess  of  interest  paid  over  that  established  by  statute. 

ERROR  to  the  Madison  Circuit  Court. 

Smith^  J. — Assumpsit  by  the  plaintiff  in  error  againut 
the  defendant  in  error  upon  a  count  for  money  had  and 
received.  A  bill  of  particulars  was  filed  with  the  de* 
claration,  showing  that  the  demand  was  for  an  excess  of 
interest  over  six  per  cent.,  paid  on  three  judgments  for 
100  dollars  each,  and  one  for  51  dollars  and  99  cents, 
rendered  by  a  justice  of  the  peace  against  Berty  and  one 
Williams,  and  upon  which  judgment  one  Kindle  became 
replevin-bail. 

Pleas — 1st.  The  general  issue;  2d.  That  the  defend* 
ant  did  not  take  and  receive  said  money,  nor  did  he  pro- 
mise, as  in  the  declaration  alleged,  within  one  year  previ- 
ous to  the  commencement  of  the  suit.  The  plaintiff 
replied  to  the  second  plea,  that  the  defendant  did  demand 
and  receive  said  money  within  one  year,  &c. 

The  trial  of  these  issues  was  submitted  to  the  Court, 
and  judgment  was  rendered  for  the  defendant. 

Transcripts  of  the  judgments  were  offered  in  evidence. 
They  were  all  rendered  on  the  5th  of  August,  1840,  and 
were  entered  on  the  docket  of  the  justice  in  the  following 
form: 
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"Now  come  the  parties,  by  consent,  and  the  defendant    ^<>^-  Term, 
confesses  a  judgment.     Therefore,  it  is  considered  that  - 


the  plaintiff  recover  of  the  defendants,  Berry  and  WU-         ^^ 
liams,  a  confessed  judgment  for  the  sum  of  100  dollars    Miaawioi. 
and  interest  at  the  rate  of  10  per  cent.,  per  annumy  until 
paid.    To  be  paid  in  good  bank  paper,  by  agreement  of 
the  parties,"  &c. 

There  were  receipts  upon  these  judgments,  showing 
that  100  dollars  had  been  made  by  an  execution,  and  that 
various  payments  had  been  made  by  Berry,  and  KiTidle^ 
the  replevin-bail,  previous  to  the  7th  of  September,  1848, 
which,  with  the  money  made  by  the  execution,  amounted 
to  229  dollars  and  21  cents.  On  the  day  last  named 
Makepeace  received  from  Berry  300  dollars  more,  which 
he  accepted  as  a  satisfaction  of  said  judgments. 

The  justice  who  rendered  the  judgments  was  called  as 
a  witness  by  the  defendant,  and  he  stated  that  the  judg- 
ments were  rendered  for  a  partnership  debt  due  by  Berry 
and  WiUiams  to  Makepeace;  that  Berry  and  Makepeace 
appeared  before  him  voluntarily,  and  Berry  proposed  to 
give  Makepeace  these  judgments  bearing  10  per  cent,  in- 
terest, provided  Makepeace  would  agree  to  receive  pay- 
ment in  bank  paper;  and  that  the  judgments  were  so 
rendered  pursuant  to  the  agreement  of  Beriy  and  Make- 
peaccj  WiUiams  not  being  present.  t 

The  plaintiff  in  error  contends  that  the  justice  of  the 
peace  had  no  authority  to  render  a  judgment  bearing 
more  than  legal  interest;  and  that,  though  there  was  a 
statute  in  force  at  the  time,  which  authorized  a  contract 
for  the  payment  of  10  per  cent,  interest,  if  made  in  writing 
and  signed  by  the  party  to  be  chai'ged,  these  judgments 
are  not  such  contracts. 

We  think  these  positions  are  correct,  and  that  Berry 
was  entitled  to  recover  back,  in  this  action,  the  amount 
paid  by  him  over  and  above  the  sums  due  on  the  judg- 
ments, calculating  the  rate  of  interest  at  six  per  cent. 

The  defendant  in  error  contends  that  the  suit  was 
not  brought  by  the  proper  parties;  that  WiUiams  and 
Kindle  should  have  been  joined  with  the  plaintiff.     But, 
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Not.  Tenn,   as  it  appears  that  the  payment  of  300  dollars  on  Ihe  7& 
1851.       ^£  September,  1848,  was  made  by  Berry^  we  think  he  may 


OzFOBD  recover  in  his  own  name  so  mach  of  that  sum  as  remaiiu 
HoFablahd.  after  deducting  the  amount  actually  due  on  the  judg- 
ments. The  balance  was  received  by  the  defendant 
without  consideration,  and  having  no  right  to  it,  he  may 
be  considered  as  holding  it  for  the  person  from  whom  he 
received  it. 

The  issue  made  by  the  second  plea  is  an  immaterial 
one.  That  plea  might  have  been  applicable  if  the  action 
had  been  brought  under  the  statutory  provision,  (R.  S.  c. 
31,  s.  30,  p.  581,)  to  recover  the  whole  of  the  interest 
paid  as  illegal,  but  such  is  not  the  case.  This  suit  is  for 
the  excess  of  interest  paid,  which  may  be  recovered  back 
in  this  form  of  action,  by  the  common  law,  and  inde- 
pendently of  the  statute  of  the  state.  The  Siaie  Bank  t. 
Ensminger,  7  Blackf.  105. 

Per  Curiam. — The  judgment  is  reversed  virith  coits. 
Cause  remanded,  &c. 

J,  Davis,  for  the  plaintiff. 

D.  Kilgore,  for  the  defendant. 


OxpoRD,  Administrator,  v.  McFarland. 

A  ton-in-lav,  liring  with  the  parente  of  h^  wife,  cannot  recoTer  for  oeea- 
I  eional  senrioes  performed  in  that  capacity,  without  proof  of  an  ezpreis 

contract  that  they  were  to  be  paid  for. 

Widn*$day,         ERROR  to  the  VermiUion  Circuit  Court. 

Sufrrn,  J. — Assumpsit  by  McFarland,  the  defendant  in 
error,  against  the  administrator  of  JJfel  Oaford.  The  de- 
claration contains  counts  for  goods  sold  to,  and  work  and 
labor  performed  for,  the  decedent,  in  his  life  time,  and 
for  work  and  labor  performed  for  the  administrator.  A 
bill  of  particulars  was  filed  with  the  declaration,  stating 
the  debt  to  be  for  nine  months'  labor,  at  13  dollars  per 
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month,  six  days'  labor  making  fence,  at  three  dollars  and   ^o^-  '^tmt, 
fifty  cents,  and  400  bushels  of  com,  at  the  price  of  64 


doUars.  0"*"» 

The  defendant  pleaded  the  general  issae,  and,  also,   UoFablakd, 
payment  and  set-off.     He  also  filed  a  bill  of  particulars. 

The  plaintiff  below  obtained  a  verdict  and  jadgment 
for  52  dollars,  and  costs. 

The  evidence  is  all  upon  the  record,  and  we  are  of 
opinion  it  does  not  sustain  the  judgment. 

The  only  item  of  indebtedness  we  consider  proved  by 
the  plaintiff,  is  one  of  about  61  dollars,  due  for  a  quanti- 
ty of  corn  sold  the  decedent ;  and  the  defendant  proved 
debts  due  t)y  McFarland  to  the  decedent,  to  an  equal  or 
greater  amount. 

McFarland  married  the  daughter  of  the  decedent,  and 
lived  with  his  wife  at  the  house  and  on  the  farm  of  the 
latter,  during  the  first  year  after  his  marriage.  There 
was  an  attempt  to  prove  an  account  for  work  and  labor 
as  a  hand  upon  the  farm  during  this  period,  and  the  jury 
probably  based  their  verdict  on  the  supposition  that  a 
portion  of  this  account  should  be  allowed.  We  do  not 
think  the  evidence  authorized  the  recovery  of  any  portion 
of  it.  There  is  no  proof  of  the  performance  of  labor  for 
any  definite  period  of  time,  or  to  any  particular  amount. 
McFarland  was  seen  occasionally  working  upon  the  farm ; 
but  it  is  well  setded  that  a  son  or  son-in-law  living  with 
the  parents,  as  a  member  of  their  family,  cannot  recover 
for  occasional  services  performed  in  that  capacity,  with- 
out proof  of  an  express  contract  that  they  were  to  be 
paid  for. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

/.  A,  Wrighty  for  the  plaintiff. 

A.  Kinney  and  /.  P.  Usher^  for  the  defendant. 
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Nov.  Tens, 
1851. 

iRom 

T. 


Wedneidtni, 


Irons  v.  Hitbset. 

An  action  at  law  was  submitted,  by  agreement,  to  the  president  and  one  of 
the  associate  judges  of  the  Circuit  Court,  the  other  being  abBeot,lbr 
trial,  aud,  upon  hearing  the  eridence,  the  preatdent  was  of  q>inicni  tbt 
the  plaintiff  should  have  judgment,  and  the  associate  that  the  defeadint 
should  haye  judgment;  and  thej  could  not  agree.  ifeU,  that  under 
such  circumstances,  the  cause  should  have  been  continued  for  a  nev 
trial. 

ERROR  to  the  Hendricks  Circuit  Court. 

Smith,  J. — This  was  an  action  of  assumpsit  commenced 
before  a  justice  of  the  peace.  On  appeal,  in  the  Ciiciiit 
Court,  the  cause  was  subtnitted  to  the  Court,  without  th« 
intervention  of  a  jury,  and  judgment  was  rendered  for 
the  defendant. 

By  a  bill  of  exceptions  it  appears  that  when  the  came 
was  heard,  there  were  only  two  judges  present,  the  presi- 
dent judge  and  one  associate  judge;  and  that,  after  hear- 
ing the  evidence  and  the  arguments  of  counsel,  the  presi- 
dent judge  was  of  opinion  that  the  plaintiff  was  entided 
to  a  verdict,  and  the  associate  judge  was  of  opinion  the 
judgment  should  be  for  the  defendant.  There  being  this 
difference  of  opinion,  the  plaintiff  moved  the  Court  to  set 
aside  the  submission  of  the  cause,  and  direct  a  new  trial, 
but  the  Court,  being  of  opinion  that  a  judgment  for  the 
defendant  was  the  proper  legal  result  of  this  division  of 
the  judges,  overruled  the  plaintiff's  motion,  and  rendered 
judgment  accordingly. 

The  evidence  is  not  set  out  in  the  record,  and  the  only 
question  before  us  is,  whether,  upon  the  disagreement  of 
the  judges,  the  defendant  was  entitled  to  a  judgment,  it 
being  expressly  stated  that  this  was  the  sole  ground  upon 
which  it  was  rendered. 

The  statute  provides  that  when  the  parties  in  any  suit 
shall,  by  agreement,  submit  any  matter  to  the  determina- 
tion of  the  Court,  such  Court  may  hear  and  determine 
the  same,  and  give  judgment  therein,  without  the  inter- 
vention of  a  jury.  R.  S.  c.  40,  s.  316,  p.  731.  When  a 
cause  is  submitted  to  the  Court  under  this  statutory  pro- 
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yiflion,  the  finding  of  the  Court  takes  the  place  of  a  ver-    ^o^-  Tman, 
diet.    Priest  v.  Martin^  4  Blackf.  311.     In  such  a  case  as  — I — L — 
the  present  one,  there  being  an  equal  division  of  the  ^ 

judges,  there  could  be  no  finding  by  the  Court,  and,  con-  Haeudat. 
leqnently,  a  judgment  could  not  be  rendered  for  eitiher 
party.  When  a  jury  disagrees  there  can  be  no  judgment, 
because  the  jury  is  unable  to  return  a  verdict.  The  ver- 
dict must  be  the  verdict  of  the  jury,  which  it  is  not  if  it 
is  not  agreed  to  by  all  the  jurors.  When  an  issue  is 
submitted  to  the  Court,  there  must,  upon  the  same  princi- 
ple, be  a  finding  by  the  Court  in  favor  of  one  party  or  llie 
other,  which,  it  seems  clear,  there  cannot  be,  if  there  are 
but  two  members  of  the  Court,  and  they  disagree  as  to 
such  finding.  There  can  be  no  finding  by  the  Court  unless 
it  is  agreed  to  by  the  judges,  or,  at  least,  a  minority  of 
them.  Under  such  circumstances,  the  cause  should  be 
continued  for  a  new  trial. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

A.  A.  Hammond  and  H.  O^Nealy  for  the  plaintifif. 

C.  C  Naoe^  for  the  defendant. 


Bates  v.  Halliday. 

1.  partnar  maj,  irith  the  eonaent  of  hia  co-partnar,  make  a  ralid  airanga- 
ment  with  a  creditor  of  the  former,  that  a  debt  due  by  the  creditor  to  the 
partnerahip  maj  be  discharged  by  deducting  it  aa  a  payment  aa  far  aa 
it  will  go,  from  the  debt  of  the  partner  to  him. 

A  plea  of  payment  contained  also  two  items  of  set-off,  one  of  which  was 
dearly  inadmissible  aa  such.  Hdi,  that  the  plea  was  not  bad,  on 
general  demurrer,  on  that  account. 

ERROR  to  the  Tippecanoe  Court  of  Common  Pleas.       W^dn^dmy, 

Smith,  J. — Covenant  on   an  agreement  under  seal, 

whereby  Bates  sold  to  Halliday  his  interest  in  a  certain  lot 

upon  which  was  a  distillery,  &c.,  for  6,500  dollars.    In 

consideration  of  said  sale,  HaUiday  bound  himself  to  pay 
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Not.  Tenn,    Bates  said^Bum  of  6,500  dollars  in  manner  following,  to- 

^^^1: —  wit :  "  2,700  dollars  of  the  said  sum  of  6,500  doUaw  is 

^"*  hereby,  by  the  consent  of  the  parties,  applied  in  liquida- 
Hallidat.  tion,  as  far  as  it  will  go,  of  the  amount  in  which  the  said 
Bates  is  now  indebted  to  the  said  Halliday;  500  dollars  ia 
merchandise,  50  dollars'  worth  of  which  said  merchandise 
is  to  be  delivered  at  the  expiration  of  each  month  from  the 
1st  day  oiMay  next,  until  said  sum  of  500  dollars  is  paid; 
650  dollars  in  barrels  of  rectified  whisky,  one-fourth  to  be 
paid  in  one  month  from  the  1st  day  of  May  next,  and 
another  fourth  at  the  expiration  of  esush  month  thereaf- 
ter, until  the  whole  be  paid ;  800  dollars  in  barrels  of 
high  wines,  one-fourth  to  be  paid  in  one  month  from  the 
Ist  day  of  May  next,  and  another  fourth  at  the  expiration 
of  each  month  thereafler ;  530  dollars  by  paying  to  EtU- 
worth  that  sum,  being  the  balance  due  by  Bates  for  the 
purchase-money  of  the  premises  ;  (he  had  bought  them 
of  EUsworth;)  and  the  remaining  1,320  dollars  in  cash  by 
two  equal  payments,  in  six  and  twelve  months."  It  was 
further  agreed  by  the  parties  that  a  final  settlement  of 
all  accounts  between  them  should  be  had  on  or  before 
the  1st  day  of  May  next,  and,  if  it  should  appear  that  the 
present  indebtedness  of  Bates  to  Halliday  exceeded  2,700 
dollars,  with  the  claims  which  Halliday  should  then  hold 
against  Bates,  the  excess  should  be  credited  on  the  de- 
ferred payments,  but  Halliday  should  not,  after  the  date 
of  the  agreement,  purchase  any  outstanding  claims  against 
Bates,  to  offset  against  said  payments ;  but  that  Halliday 
should  have  the  right  so  to  offset  any  payments  he  might 
make  for  the  expenses  and  outlays  of  Bates,  in  fitting  up 
and  running  said  distillery. 

This  agreement  was  dated  AprU  2d,  1646,  and  the  suit 
was  commenced  on  the  23d  of  June,  1646. 

The  plaintiff  assigned  the  following  breaches  of  the 
covenant : 

1st.  That  the  defendant  refused  to  make  a  settlement 
on  the  1st  of  May,  and  that,  at  the  date  of  said  agree- 
ment, as  well  as  at  said  1st  day  of  May,  there  was  dne 
from  Bates  to  Halliday  only  100  dollars ;  wherefore  the 
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defendant  was  bound  to  pay  to  the  plaintiff  the  residue   ^^^'  Tom, 
of  the  sum  of  2,700  dollars,  to-wit,  2,600  dollars,  which,  — l^^ — 
it  was  agreed,  should  be  applied  in  liquidation  of  the       ^^™ 
amount  Bates  was  indebted  to  Hcdliday.  Hallidat. 

2d.  The  second  breach  is  similar  to  the  first. 

Demurrers  were  sustained  to  these  two  breaches. 

dd.  That  the  defendant  refused  to  settle,  &c.,  and  re- 
fused to  pay  said  2,700  dollars,  though  there  was  nothing 
due  from  the  plaintiff  to  him. 

4th.  That  the  defendant  refused  to  deliver  the  mer- 
chandise, whisky,  and  high  wines,  though  demand  was 
made,  &c. 

5th.  That  on  the  23d  of  June,  1848,  the  plaintiff  de- 
manded of  the  defendant  50  dollars  in  merchandise,  162 
dollars  and  50  cents  in  whisky,  and  200  dollars  in  high 
wines,  then  due  under  the  agreement,  and  the  defendant 
refused,  &c. 

6th.  That  the  plaintiff  was  not  indebted  to  the  defend- 
ant in  any  sum  on  final  settlement;  and  though  he  re- 
quested the  defendant  to  settle  on  the  1st  day  of  May, 
the  defendant  did  then  refuse,  and  has  ever  since  re- 
fiised,  to  settle,  or  to  pay  the  plaintiff  said  sum  of  2,700 
dollars. 

The  defendant  filed  two  pleas  to  the  3d,  4th,  5th,  and 
6th  breaches.  The  plaintiff  demurred  generally  to  both 
pleas.  The  demurrer  was  overruled  and  the  defendant 
had  judgment  thereon. 

One  of  the  pleas  was  as  follows : 

That  at  the  date  of  the  agreement  set  out  in  the  de* 
claration,  the  defendant  and  one  Beach  were  partners  in  / 

trade,  and  that,  on  the  15th  day  of  May,  the  plaintiff  was 
indebted  to  said  firm,  on  the  common  counts,  for  goods 
sold,  &c.,  5,398  dollars  and  03  cents,  which  said  indebted- 
ness the  parties  meant  and  intended  should  constitute 
an  offset  to  said  deferred  payments ;  that,  with  a  view  to 
a  settlement  as  stipulated  in  the  agreement,  on  said  15th 
of  MiJOf,  the  defendant  furnished  the  plaintiff  with  a  me- 
morandum of  the  items  of  said  indebtedness,  and  the 
plaintiff  then  admitted  the  amount  was  correct,  and,  with 
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Not.  Term,    the  consent  of  said  Beach,  said  sum  was  then  and  there 

'- —  appropriated  and  accepted,  by  said  BateSy  in  liquidation 

^™       and  payment  of  said  sum  of  2,700  dollars,  and  said  other 

Haluoat.     sums  to  be  paid  by  the  defendant  as  in  said  agreement 

mentioned,  to  the  said  amount  of  5,398  dollars  and  93 

cents ;  which  facts  the  defendant  pleaded  in  bar  of  the  suit. 

The  plea  also  avers  an  indebtedness  of  the  plaintiff  to 
the  defendant  upon  a  bill  of  exchange  for  148  dollars  and 
92  cents,  and  that  the  plaintiff  was  indebted  to  one  Rodk- 
welly  on  the  common  counts,  2,000  dollars,  which  indebted- 
ness had  been  assigned  by  RockwM  to  the  defenda&t; 
which  items  of  indebtedness  the  defendant  pleaded  by 
way  of  offset. 

No  question  need  be  examined  as  to  the  8u£Bciency  of 
the  first  and  second  breaches,  as  the  third  and  sixth  ad* 
mitted  proof  of  all  the  facts  which  could  have  been  given 
in  evidence  under  either  of  them,  and,  therefore,  the 
plaintiff  was  not  injured  by  the  demurrer  which  waa 
sustained. 

The  only  question  of  importance  presented,  is,  whether 
the  plea  above  quoted  was  sufficient  to  bar  the  suit,  on 
general  demurrer.  It  is  objected  to  the  first  branch  of  the 
plea  that  an  indebtedness  of  the  plaintiff  to  Beach  and 
HaHidatfy  is  not  a  legal  matter  of  set-off,  in  a  suit  by  the 
plaintiff  against  HaUiday  alone;  but  we  do  not  think  this 
proposition  is  relevant  to  the  facts  averred.  The  plea 
alleges,  in  substance,  as  we  understand  it,  that,  in  pursa* 
ance  of  a  previous  understanding  of  the  parties,  a  portion 
of  the  debt  due  by  the  agreement  set  out  in  the  declara- 
tion, and  a  larger  amount  of  it  than  was  due  at  tiie  time 
this  suit  was  commenced,  had  been  paid  hy  HaUiday  to 
the  plaintiff,  by  means  of  an  agreement  whereby  the 
plaintiff  was  released  from  the  payment  of  a  debt  due  by 
him  to  the  firm  of  HaUiday  and  Beachy  and  accepted  such 
release  in  satisfaction  of  the  debt  due  by  HaUiday  to  him. 
The  partnership  debt  of  the  plaintiff  to  HaUiday  and 
Beach  is  not  offered  as  a  set-off,  but  the  acceptance  of  tiie 
plaintiff  of  the  cancellation  of  that  debt  as  a  payment 
of  the  debt  due  by  HaUiday  to  him,  is  pleaded  in  bar. 
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There  eeems  to  be  no  reasonable  ground  to  doubt,  that  ^or.  Term, 

such  an  arrangement  and  payment  of  the  debts  due  by _^  : 

BaUs  to  the  firm ,  and  by  HaUiday  to  Bates y  might  be  made,  ^^^^""^^ 
with  die  assent  of  Beack^  or  that  it  would  be  valid  and  Wtux. 
binding  on  all  the  parties.  One  partner  cannot,  without 
the  assent  of  the  other  members  of  the  firm,  transfer  or 
sell  the  partnership  efifects  for  the  payment  of  an  individu- 
al debt,  but,  with  such  assent,  he  may.  Coll.  on  Partn., 
218, — Whiiney  v.  Dean,  5  N.  H.  R.,  190.  We  can  see  no 
reason,  therefore,  why  such  an  agreement  as  is  alleged 
in  the  plea,  if  actually  executed  as  it  is  averred  it  was, 
should  not  be  a  bar  to  a  subsequent  action  by  Bates 
against  HaUiday  for  the  debt  thus  satisfied. 

The  plea  would  have  been  objectionable,  no  doubt,  on 
special  demurrer.  The  debt  alleged  to  have  been  as- 
signed by  Rockwell^  was  clearly  inadmissible  as  matter  of 
set-off,  but,  regarding  all  the  plea  but  the  first  branch  of 
it  as  surplusage,  we  think  that,  on  general  demurrer,  it 
may  be  regarded  as  a  sufiicient  plea  of  payment. 

Per  Curiam. — ^The  judgment  is  afiirmed  with  costs. 

D.  Mace^  R.  Janes,  /.  PettUy  and  S.  A.  Hvff,  for  the 
plaintiff. 

G.  S.  Orth,  E.  H,  BrackeU,  and  Z.  Baird,  for  the  de- 
fendant. 


FiLUNoiN  and  Wife  v,  Wylie  and  Others. 

A  bill  will  not  lie  bj  the  children  of  an  intestate  before  a  final  settlement 
of  the  estate  and  an  order  of  distribution  of  the  personal  assets,  against 
a  third  person  for  haying  received  from  the  administrator  personal  pro- 
perly of  the  intestate,  and  wasted  the  same. 

APPEAL  from  the  Posey  Probate  Court.  n^'^l' 

Smith,  J. — ^This  was  a  bill  in  chancery,  filed  by  Elvxar     *^^ 

bethy  Nancys  and  Samuel  Wylie,  suing  by  their  guardian. 

It  alleges  that  James  Wylie,  who  was  the  father  of  the 
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For.  Tenn,    complainants,  died  in  1838,  leaving  five  children^  to-wit. 


1851. 


the  complainants  and  George  and  Lytle  WyUe^  all  then, 
FzLUKom  ^j^j  g^jjj^  being  minors;  that  their  said  father  left  a  farm 
Wtub.  of  160  acres,  53  acres  being  cleared  land,  upon  which  the 
complainants  and  the  other  children  continued  to  reside 
veith  their  mother,  Sarah  Wylie;  that  their  said  father  also 
left  personal  property  amounting  to  about  558  dollan 
more  than  was  necessary  to  pay  his  debts,  and,  he  dyings 
intestate,  his  brother,  Ljftle  Wylie,  took  out  letters  of  ad- 
ministration; that  the  widow,  Sarah  Wylie,  was  entitled 
to  100  dollars  of  said  personal  assets,  which  portion,  widi 
the  income  from  the  farm,  was  insufficient  to  support  the 
family,  and  that  the  administrator,  in  consequence  of  her 
destitute  condition,  permitted  the  widow  to  keep  a  portion 
of  the  personal  property  of  the  intestate,  at  its  appraised 
value,  amounting  to  558  dollars;  and  also  advanced  to 
her,  at  difierent  times,  money  and  goods  of  the  estate  to 
the  value  of  about  80  dollars ;  that  17  acres  of  land  was 
cleared  with  their  money,  costing  them  88  dollars,  whidi 
increased  the  cleared  land  of  the  farm  to  70  acres;  that 
the  said  widow,  Sarah,  intermarried  with  FUlingifiy  in  1844, 
and,  since  said  marriage,  she,  with  her  husband,  have  had 
the  use  of  said  land,  which  was  worth  1  dollar  and  75 
cents  per  acre  for  the  portion  of  it  that  was  cleared. 
».%The  bill  further  charges  that  no  guardian  was  appoint- 
ed for  the  complainants  until  1845;  that  said  money  and 

»     #      *  *• 

personal  property  was  received  by  said  Sarah,  for  the  sole 

ft 

use  and  benefit  of  the  heirs  of  said  James  Wylie;  that 
Isaio  Sarah  and  her  husband,  FUlingin,  have  wasted  and 
converted  the  whole  of  said  property  to  their  own  use; 
and  that  the  complainants  have  demanded  a  settlement 
of  Ftllingin  and  wife,  which  they  have  refused  to  make. 

Prayer  for  an  account  to  be  taken  between  the  com- 
plainants and  the  defendants,  and  that  the  latter  be  de- 
creed to  pay  the  former  what  is  equitable. 

The  defendants,  FVlingin  and  wife,  answered.  They 
admit  the  death  of  James  Wylie,  &c. ;  they  say  the  per- 
sonal property  of  the  intestate,  which  came  to  the  hands 
of  the  administrator,  amounted  to  about  2,100  dollars, 
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and  that  the  debts  of  the  estate  did  not  exceed  500  dol-   ^o^-  "^^nD, 

lars ;  that  the  widow's  distributive  share  was  about  600 1 — 

dollars,  and  the  administrator,  therefore,  allowed  her  to  ^^^^^^ 
take  said  personal  property  at  its  valuation,  as  her  por*  Wtub. 
tion  of  said  estate;  they  deny  that  they,  or  either  of  them, 
received  any  other  money,  or  property,  or  anything  what- 
ever, in  trust  for  the  complainants.  They  say,  that,  after 
the  widow  had  thus  received  her  portion,  the  administra- 
tor wasted  the  greater  part  of  the  estate  remaining  to  be 
distributed.  They  deny  that  any  part  of  the  land  was 
cleared  with  the  money  of  the  complainants.  They  ad- 
mit the  occupation  of  said  land,  with  said  heirs,  until  the 
dower  was  assigned  in  1846,  and  deny  that  they  have 
since  occupied  any  portion  of  it.  They  allege  that,  at 
the  death  of  their  father,  said  Elizabeth  was  about  six 
years,  said  Nancy  four  years,  and  said  Samud  ten  months 
old,  and  that  the  cost  of  their  maintenance  greatly  exceed- 
ed the  amount  of  property  taken  by  their  mother,  and  the 
value  of  the  rents.  They  further  allege  that  after  the 
marriage,  the  complainants,  by  their  guardian,  sued  said 
FWingin  for  the  rent  of  the  farm  for  the  years  1844  and 
1845,  in  which  suit  he  filed  an  oflfset,  and  at  the  March 
term,  1846,  of  said  Circuit  Court,  the  complainants  reco- 
vered a  judgment  for  16  dollars,  which  the  defeni 
have  paid. 

The  cause  was  heard  upon  the  bill,  answer,  exi 
and  depositions,  and  the  Court  rendered  a  decree  in 
of  the  complainants  for  187  dollars  and  30  cents. 
that  decree  the  defendants  appeal  to  this  Court. 

An  exhibit  accompanying  the  bill,  sets  out  certain  il 
of  personal  property,  which  the  administrator  permitted 
the  female  defendant,  as  the  widow  of  James  WytiCy  to 
take  and  retain  at  their  appraised  value.  They  consisted 
of  household  goods,  and  the  implements  and  livestock 
of  a  farm. 

From  the  proceedings  of  the  administrator,  which  were 
read  in  evidence,  it  appears  that  he  had  filed,  in  the  Pro- 
bate Court,  several  accounts  current  purporting  to  show 
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KoT.  Term,   ^e  balances  remaining  in  his  hands  at  different  periods, 

1 —  but  he  had  made  no  final  settlement,  and  no  division  or 

^^°^^"*  distribution  of  the  assets  had  been  made  or  ordered.  Sack 
Wtlb.  being  the  case,  we  think  it  is  quite  clear  tiiat  the  com- 
plainants could  not,  in  this  suit,  require  the  defendants  to 
account  for  the  personal  property  so  received.  If  the  de- 
fendants were  liable  to  account  or  pay  for  it,  the  adminis- 
trator was  the  proper  person  to  bring  the  suit.  He,  only, 
could  sue  for  personal  proper^  belonging  to  the  estate, 
and  if  he  neglected  to  make  a  settlement  in  due  time,  or 
if  he  permitted  such  property  to  be  wrongfully  taken,  and 
neglected  to  take  the  necessary  steps  for  its  recovery, 
other  parties  interested  would  have  appropriate  remedies 
as  against  him. 

As  to  the  real  estate,  it  appears  that  the  female  defend- 
ant continued  to  occupy  the  farm  of  her  first  husband  im- 
til  her  marriage  with  FUlinginy  in  1844.  During  this  pe- 
riod, the  children,  including  the  complainants,  were  sup- 
ported and  educated  by  her  as  their  ftatural  guardian. 
The  value  of  the  annual  rental,  at  the  highest  estimate 
placed  upon  it,  after  deducting  the  one-third  to  which  she 
was  entitled  as  her  dower,  could  not  have  exceeded  about 
75  dollars,  and  this  must  be  considered  a  very  moderate 
allowance  indeed  for  the  expenses  of  the  children.  It 
does  not  appear  that  any  compensation  was  made,  for  tiie 
support  of  the  complainants  during  that  period,  except 
the  slight  services  which  they  rendered  in  the  family,  and 
we  think  they  are  not  equitably  entitled  to  claim  any  sum 
as  due  to  them  for  the  use  and  occupation  of  their  por- 
tion of  the  land. 

After  their  marriage,  the  defendants  continued  in  the 
occupation  of  the  farm  about  two  years,  but  the  com- 
plainants sued  and  obtained  a  judgment  against  them  for 
the  rent  due  for  those  years,  which  judgment  the  defend- 
ants satisfied. 

We  are  of  opinion,  therefore,  that  no  claim  has  been 
established  by  the  complainants  which  entitles  them  to  a 
decree  against  the  defendants. 
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» 

Per  Curiam. — The  decree  is  reversed  with  costs.   Canse    W'ov.  Term 

1  A^l 

remanded,  with  instructions  to  the  Circuit  Court  to  dismiss 


the  bill.  ^«7^ 

A,  P.  Hoveyy  for  the  appellant.  Th«  SrAn. 

J.  Pitcher^  for  the  appellees. 


Bennett  v.  The  State. 

An  incUetment  for  murder  in  the  first  deg^ree,  was  found  in  the  Decatur 
Cireuit  Court  at  the  J^ril  tenn,  1851,  and  concluded  contra  firmam  tte- 
tmti.  By  the  statute  of  1843,  the  punishment  of  that  crime  was  death. 
By  the  act  of  1846,  the  punishment  is  either  death  or  imprisonment  in 
the  state  prison  at  hard  labor  during  life,  at  the  discretion  of  the  juiy. 
HM,  that  the  conclusion  of  the  indictment  in  the  singular,  to- wit,  contra 
Jormam  ttatuti,  was  correct.  ^    y 

At  the  term  of  said  Ck)urt  in  which  the  indictment  was  found,  the  defend*    yC 
ant  moved  the  Court  for  a  chauge  of  venue.    The  Court  granted  the  mo- 
tion, and  entered,  on  the  Court  docket,  an  order  for  the  change  of  venue 
to  the  R^Ujf  Circuit  Court;  but  the  derk  neglected  to  enter  the  order  on 
the  order-book.    A  transcript  of  tlM  proceedings  in  the  cause  in  the  He* 
catur  Circait  Court,  except  said  order  on  the  Court-docket,  waa  made 
out  by  the  clerk  of  that  Court  and  duly  certified  by  him  under  the  seal 
d  the  Coort.    That  transcript,  with  the  indictment  and  other  papers  in 
tlie  eaase,  waa,  on  the  S2d  of  J«2y,  1851,  delivered  to  the  clerk  of  the 
XipUif  Circuit  Court,  who,  on  the  day  last  named,  filed  the  same  in  his 
office.    After  the  motion  for  the  change  of  venue  was  made,  several  wit- 
nessea  were  recognized  in  the  Decatur  Circuit  Court  to  give  evidence,  in 
the  BipUff  Circuit  Court,  in  the  cause,  and  their  recogniaances  were  re- 
corded on  the  S9d  of  Jtiiy,  1851,  in  the  RipUy  Circuit  Court.    On  the 
S3d  of  Septemher,  1851,  the  clerk  of  the  Decatur  Circuit  Court  filed  in 
the  clerk's  office  of  the  Ripley  Circuit  Court,  as  one  of  the  papers  in  the 
cause,  a  certified  statement  of  the  order  for  a  change  of  venue,  as  entered 
as  aforesaid  on  the  Court-docket  of  the  Decatur  Circuit  Court.    After- 
irards,  on  the  day  last  named,  the  parties  appeared  in  the  R^ley  Circuit 
Court,  and  the  Court,  on  the  defendant's  moticm,  continued  the  cause 
until  the  29th  of  September,  1851.    The  defendant  then  objected  to  the 
jurisdiction  of  the  Ripley  Circuit  Court,  on  the  ground  that  there  had 
been  no  order,  by  the  Decatur  Circuit  Court,  for  a  change  of  venue. 
JIald,  that  the  objecticm  was  correctly  overruled. 
Tbe  affidavits  of  individual  jurors  are  not,  on  grounds  of  public  policy, 
admissible  to  impeach  their  own  verdict. 

£RROR  to  the  Utpfcy  Circuit  Court.  d^^HS^' 
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■ 

KoT.  Term,       Blackford,  J. — ^This  was  an  indictment  for  murder  in 
the  first  degree.     The  indictment  was  found  in  the  Decor 


BxmrxTT 

V. 


tur  Circuit  Court  at  the  April  term,  1851,  and  concludes 
Th«  Statk.    contra  formam  statuti. 

The  defendant  pleaded  not  guilty.  The  cause  was 
tried  in  the  Ripley  Circuit  Court.  The  jury  found  the  de- 
fendant guilty  as  charged  in  the  indictment,  and  that  he 
suffer  death.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  overruled,  and  judgment  on  the  verdict. 

The  first  objection  is  that  the  indictment  should  have 
concluded  contra  formam  sfattUorum.  By  the  statute  of 
1843,  the  punishment  of  the  crime  charged  in  this  indict- 
ment was  death.  R.  S.  1843,  p.  960.  By  the  act  of  1846, 
the  punishment  is  either  death  or  imprisonment  in  the 
state  prison,  at  hard  labor  during  life,  at  the  discretion 
of  the  jury.  Acts  of  1846,  p.  40.  A  case  very  similar 
•  to  the  present  occurred  in  this  Court  as  early  as  182S. 
•  The  indictment  was  for  perjury.  The  punishment  of  the 
oflense,  at  the  time  it  was  charged  to  have  been  commit- 
ted, was  whipping  not  to  exceed  100  stripes.  But  before 
the  finding  of  the  indictment,  the  punishment  had,  by  sta- 
tute, been  changed  to  confinement  in  the  state  prison.  It 
was  decided  that  the  conclusion  of  the  indictment  in  the 
singular,  to«wit,  contra  formam  statuti^  was  correct.  Strong 
v.  The  State,  1  Blackf.  193.  We  are  of  opinion,  upon  the 
authority  of  that  case,  that  the  conclusion  of  this  indict- 
ment is  not  objectionable. 

The  second  objection  is,  that  there  was  no  order  of  the 
Decatur  Circuit  Court  for  a  change  of  venue  to  the  Rip- 
ley Circuit  Court. 

The  facts  on  this  subject,  as  shown  by  the  record,  are 
as  follows : 

At  the  term  of  the  Decatur  Circuit  Court,  in  which  the 
indictment  was  found,  the  defendant  moved  the  Court  for 
a  change  of  venue.  The  Court  granted  the  motion,  and 
entered,  on  the  Court-docket,  an  order  for  the  change  of 
venue  to  the  Ripley  Circuit  Court;  but  the  clerk  neglected 
to  enter  the  order  on  the  order-book. 

A  transcript  of  the  proceedings  in  said  cause  in   the 
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Decatur  Circuit  Court,  except  said  order  on  the  Court-    ^o^-  Twin, 

docket,  was  made  out  by  the  clerk  of  that  Court  and  duly 

certified  by  him  under  the  seal  of  the  Court.  That  tran-  Bwwwr 
script,  with  said  indictment  and  other  papers  in  the  cause,  Thx  Statb. 
was,  on  the  22d  of  Jultfy  1851,  delivered  to  the  clerk  of 
the  Ripley  Circuit  Court,  who,  on  the  day  last  named,  filed 
the  same  in  his  ofiice.  After  said  motion  for  a  change 
of  venue  was  made,  several  witnesses  were  recognized 
in  said  Decatur  Circuit  Court  to  give  evidence,  in  the  Rip- 
ky  Circuit  Court,  in  said  cause;  and  their  recognizances 
were  recorded,  on  the  22d  of  Jvly^  1851,  in  the  Ripley  Cir- 
cuit Court.  On  the  23d  of  SeptenAery  1851,  the  clerk  of 
the  Decatur  Circuit  Court  filed  in  the  clerk's  ofiice  of  the 
Ripley  Circuit  Court,  as  one  of  the  papers  in  the  cause,  a 
certified  statement  of  the  order  for  a  change  of  venue, 
as  entered  as  aforesaid  on  the  Court-docket  of  the  Deca- 
tur Circuit  Court.  Afterwards,  on  said  23d  of  Septembei\ 
1851,  the  pai'ties  appeared  in  the  Ripley  Circuit  Court,  and 
the  Court,  on  the  defendant's  motion,  continued  the  cause 
till  the  29th  of  September,  1851. 

The  defendant  then  objected  to  the  jurisdiction  of  the 
Ripley  Circuit  Court,  on  the  ground  that  there  had  been 
no  order,  by  the  Decatur  Circuit  Court,  for  a  change  of 
venue.  This  objection  was  correctly  overruled.  The 
facts  above  stated  show,  that  the  order  for  the  change  of 
venue  had  been  duly  made  by  the  Decatur  Circuit  Court, 
and  that  sufiicient  evidence  of  the  existence  of  the  order 
was,  before  said  objection  was  made,  placed  on  the  files 
of  the  Ripley  Circuit  Court. 

The  third  objection  is,  that  the  evidence  does  not  sup- 
port the  verdict.  We  think  the  evidence  very  clearly 
shows  that  the  objection  is  not  tenable.  The  confession 
of  the  defendant  of  his  guilt,  made  more  than  once,  is 
expressly  proved  by  one  of  the  witnesses ;  and  there  is 
also  a  good  deal  of  other  evidence  against  him. 

The  last  objection  is,  that  the  verdict,  as  regards  the 
punishment,  was  arrived  at  by  an  improper  mode,  adopt- 
ed for  the  purpose,  by  the  jury.  The  alleged  misconduct 
of  the  jurors,  by  balloting,  under  a  certain  agreement  as 

Vol.  III.— 22 
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Hot.  T«rm»    to  the  pumBhment  to  be  inflicted,  is  the  foutidation  of  this 
^®^^-  _-  objection. 


There  was  no  evidence  as  to  this  objection,  except  the 
Wwr.  affidavit  of  one  of  the  jurors.  Were  the  affidavit  admis- 
sible, it  would  not  support  the  objection ;  as  it  does  not, 
in  our  opinion,  contain  sufficient  matter  to  authorize  Ae 
setting  aside  of  the  verdict.  But  it  is  not  necessary  to 
examine,  particularly,  the  contents  of  the  affidavit.  It  is 
well  settled  that  the  affidavits  of  individual  jurors  are 
not,  on  grounds  of  public  policy,  receivable  to  impeach 
their  own  verdict.  Vaise  v.  Delaval,  1  Term  R.  11. — Da- 
na  V.  Tucker,  4  Johns.  R.  ^Sl.—Owen  v.  WarburUm,  1  N. 
R.  S26.— Harvey  v.  HewiU,  8  Dowl.  P.  C.  598. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

/.  S.  Scobetf,  for  the  plaintiff. 

A.  Davisorty  for  the  state. 


AsHBY  V,  West. 

In  replevin  in  the  detainer,  the  general  issue,  nnder  the  B.  S.  1843,  puts  in 
issue  tlie  property  of  the  plaintiff. 

It  is  no  objection  to  the  competency  of  a  witness,  in  actions  of  repleTui  or 
troTer,  that  he  is  called  to  prove  the  title  of  the  property  sued  for  to  be 
in  himself. 

In  replevin  by  A.  against  B.  for  a  quantity  of  flour.  A,  first  read  in  trn- 
dence  a  written  contract  entered  into  with  him  by  C,  whereby  C.  agreed 
to  manufacture,  within  a  time  limited,  at  his,  C'«.,  mills,  for  A.,  2000  bar- 
rels of  superfine  flour,  A.  to  furnish  the  'wheat,  <&c.  He  also  proved  that, 
soon  after  the  execution  of  the  contract,  he  delivered  large  qaantities  of 
wheat  to  C.  pursuant  thereto;  that  the  flour  in  controversy  was  manu- 
factured by  C.  out  of  Faid  wheat,  and  shipped  by  him  to  B.'«  warehoose; 
that  B.  gave  C  warehouse  receipts  for  the  flour;  and  that  O.  transferred 
those  receipts  to  one  D.  A.  then  offered  to  prove  the  declarations  of  C. 
that  when  he,  C,  received  said  wheat,  he  said  it  was  A*9  wheat;  and 
when  he  shipped  said  flour  to  B.,  he  said  it  was  A,*b  flouri  The  evi- 
dence of  these  declarations  was  objected  to,  as  being  hearsay  testimony, 
but  the  objection  was  overruled.  Htld,  that  the  objection  should  have 
been  sustained. 

A.  having  proved  the  contract  and  facts  mentioned  and  a  demand  of  the 


OF  THE  STATE  OP  INDIANA.  171 

floar  of  B.  as  hit  property,  and,  also,  an  offer  to  pay  B.  his  charges  ous  Nor.  Term, 
the  same  and  his  refusal  to  deliver  it;  and  the  court  having  admitted         ]851. 


proof  of  the  declarations  of  B.  as  above  mentioned;   and  A.  having         Ashst 
given  in  evidence  said  warehouse  receipts  and  their  assignment  to  D.  to  '^* 

secure  a  loan;  A.  then  offered  to  read  the  deposition  of  B.,  which  was  in 
relation  to  facts  directly  concerning  the  property  in  the  flour,  but  the 
Court  rejected  the  deposition.    Held,  that  the  r^ection  was  wrong. 

The  contract  between  A.  and  C.  was  one  of  bailment  and  not  of  sale. 

Instructions  given  to  the  jury  will  be  presumed  to  be  correct,  where  the 
tnmscript  does  not  profess  to  contain  all  the  evidence. 

ERROR  to  the  Dearborn  Circuit  Court.  Wedntidajt, 

Blackford,  J. — This  was  an  action  of  replevin,  brought 
by  West  against  Ashbyy  for  420  barrels  of  flour.  The 
gravamen  is,  the  unlawful  detainer  of  the  flour.  The  de- 
fendant pleaded  the  general  issue,  and  also  the  following 
special  pleas:  1.  Property  in  himself;  2.  Property  in 
Edmund  Hale;  3.  Property  in  William  BracUey.  Repli- 
cations in  denial  of  the  special  pleas. 

The  plaintiflT,  Westy  previously  to  the  trial,  moved  the 
Court  to  suppress  the  deposition  of  Miles  A,  Bradley;  and 
the  motion  was  sustained. 

During  the  trial,  the  plaintifi*  ofiered  to  prove  certain 
declarations  which  had  been  made  by  William  Bradley, 
The  evidence  was  objected  to;  but  the  objection  was 
overruled. 

The  defendant,  Ashby,  during  the  trial,  ofiered  in  evi- 
dence the  deposition  of  WiUiam  Bradley.  This  deposition 
was  objected  to  by  the  plaintifi*,  and  the  objection  was 
sustained. 

The  parties  respectively  asked  of  the  Court  various 
instructions  to  the  jury.  Those  asked  for  by  the  plaintiflT 
were  given;  and  those  asked  for  by  the  defendant  were 
refused. 

Verdict  and  judgment  for  the  piaintifil 

The  first  proceeding  in  this  cause  which  is  objected  to, 
is  the  suppression  of  the  deposition  of  Miles  A.  Bradley ^ 
which  deposition  was  ofllered  by  the  defendant.  The 
ground  of  the  plaintiflf's  objection  to  the  deposition  is, 
that  the  witness  was  interested  in  favor  of  the  defendant. 

In  determining  this  point,  the  Circuit  Court  had  nothing 
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Not.  Term,    before  it  but  the  pleading^  in  the  cause  and  the  deposition 
^^^^'       itself. 

^^■"■^  The  real  question  in  issue  was,  whether  op  not  the 

Wiar.  flour  sued  for  was  the  property  of  the  plaintiff?  Tbe 
general  issue,  under  the  statute,  raised  that  question.  R. 
S.  1843,  p.  701. 

The  deposition  we  are  examining  states,  that  WiUiam 
Bradley  deposited  the  flour  as  his  own  with  Ashby^  the  de- 
fendant, and  took  the  receipts  of  Ashby,  a  warehouse 
man,  for  the  flour;  that  said  William  Bradley  assigned 
those  warehouse  receipts  to  Edmund  Hale  as  a  security 
for  a  loan  of  money ;  and  that,  afterwards,  said  WiUiam 
Bradley  assigned  his  remaining  interest  in  the  flour  to  the 
witness.  Miles  A,  Bradley,  as  a  security  for  a  debt  due 
from  the  assignor  to  the  witness  and  another  person. 

The  plaintiff  contends  that  the  witness  had  an  interest 
in  the  flour  sued  for,  and  was  therefore  interested  in  de- 
feating the  suit.  But  it  is  no  objection  to  the  competency 
of  a  witness,  in  actions  of  replevin  or  trover,  that  he  is 
called  to  prove  the  title  of  the  property  sued  for  to  be  in 
himself;  as  it  makes  no  difference  to  the  witness,  in  a 
legal  point  of  view,  which  of  the  parties  succeeds.  The 
verdict  and  judgment  in  such  cause  would  not  be  evidence 
in  a  subsequent  action  brought  by  the  witness  for  the 
property;  he  not  being  a  party  or  privy  to  the  suit. 
Ward  v.  Wilkinson,  4  Barn,  and  Aid.  410. 

The  next  question  is  whether  the  declarations  of  Wil- 
liam Bradley,  which  the  plaintiff  was  allowed  to  prove, 
were  admissible  evidence? 

The  plaintiff  first  read  in  evidence  the  following  written 
contract  entered  into  with  him  by  William  Bradley  : 

"  I  have  this  day  contracted  with  C.  W.  West  ^  Co.,  to 
manufacture  for  them,  at  my  mills  in  Brookville,  Ind,, 
in  all  of  the  months  of  August  and  September  next,  2000 
barrels  of  superfine  flour,  Cincinnati  inspection  guar- 
antied, on  terms  as  follows — ^they  to  furnish  the  wheat 
in  barrels  at  Metamora,  Laurel,  NulTs  mills,  and  Cam- 
bridge  City,  viz.,  five  bushels  of  wheat  and  the  barrel, 
for  a  barrel  of  flour.     The  flour  to  be  delivered  on 
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board  of  boats  at  BTVokvUle^  at  one  cent  per  barrel  ex-    ^o^-  Term, 


1851. 


pense  of  storage  and  drayage.  The  wheat  to  be  taken  ~ 
at  60  pounds  to  the  bushel.  About  2500  bushels  of  said  ^^^ 
wheat  are  at  Metamora;  about  300  bushels  at  Laurel;  '^»r. 
about  200  bushels  at  NulTs  mills;  and  the  balance  at 
Cambridge.  The  surplus  barrels  and  the  wheat  over  the 
2000, 1  will  buy,  if  we  can  agree  on  the  price,  if  not,  will 
hold  them  subject  to  your  order.  Cincinnati^  July  28th, 
1847.     (Signed)  Wm.  Bradley:' 

The  plaintiff  also  proved  that  soon  after  the  execution 
of  said  contract,  he  delivered  large  quantities  of  wheat 
to  said  WtUiam  Bradley  under  the  contract;  that  the  flour 
in  controversy  was  manufactured  by  said  Bradley  out  of 
said  wheat,  and  was  shipped  by  him  to  the  defendant's 
warehouse ;  that  the  defendant  gave  said  Bradley  ware- 
house receipts  for  the  flour;  and  that,  he,  Bradley^  trans- 
ferred those  receipts  to  a  third  person. 

The  plaintiff  then  offered  to  prove  the  declarations  of 
aaid  WiUiam  Bradley,  hereinbefore  mentioned,  namely, 
that  when  he,  Bradley,  received  said  wheat,  he  said  it  was 
Wests  wheat;  and  when  he  shipped  said  flour,  he  said  it 
was  Wests  flour.  The  evidence  of  these  declarations 
was  otgected  to  by  the  defendant  as  being  hearsay  evi- 
dence. It  is  a  general  rule  that  declarations,  made  by  a 
third  person  'not  under  oath,  are  not  admissible  in  evi- 
dence. There  are  some  exceptions  to  this  rule,  but  they 
do  not  embrace  the  evidence  in  question.  The  issue  in 
this  case  was,  whether  or  not  the  flour  sued  for  was  the 
plaintifi^s  property  ?  and  the  burthen  of  proof  was  on  the 
plaintiff.  The  defendant  held  the  flour  for  the  person  to 
whom  the  warehouse  receipts  had  been  assigned;  and  we 
think  the  plaintiff's  case  was  to  be  proved  independently 
of  the  assignor's  declarations  as  to  the  property.  The 
assignor  himself,  for  anything  that  appears,  could  have 
been  examined  as  a  witness  for  the  plaintiff. 

Another  question  in  the  cause  is,  as  to  the  admissibility 
in  evidence  of  the  deposition  of  Williani  Bradley. 

Before  this  deposition  was  offered  in  evidence,  the 
plaintiff  had  proved  said  written  contract  between  himself 
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Nov.  Term,    and  WiUiam  Bradley;  Bradkj/^s  receipt  of  the  wheat  under 


1851. 


.  the  contract,  and  his  manufacturing  of  it  into  flour;  his 
^  shipment  of  the  flour  from  BrookviUe  to  Harrison,  and  de- 

Wnr.  positing  the  same  with  the  defendant  as  a  warehouse 
man.  The  plaintifi*  had  also  proved  a  demand  of  die 
flour,  as  his  property,  of  the  defendant — offering  to  pay 
the  latter's  charges  on  the  flour — ^the  defendant's  refusal 
to  deliver  the  flour,  and  the  aforesaid  declarations  of 
Bradley.  The  defendant  had  given  in  evidence  the  be- 
fore-mentioned warehouse  receipts ;  their  assignment  by 
William  Bradley  to  Edmund  Hale  to  secure  a  loan ;  and 
•aid  Bradley*s  sale  of  his  remaining  interest  in  the  floor 
to  Miles  A.  Bradley. 

At  that  stage  of  the  cause,  the  defendant  offered  to  read 
the  said  deposition  of  William  Bradley.  That  deposition 
was  a  very  important  one  for  the  defendant;  becanae 
William  Bradley  there  states,  iTiter  edia,  that  the  greater 
part  of  the  flour  now  sued  for  was  in  hb  mill,  before  he 
received  any  of  the  plaintiflT's  wheat  under  said  written 
contract. 

The  plaintiff*  objected  to  this  deposition,  on  the  ground 
that  the  witness  was  interested  in  favor  of  the  defendant. 

The  objection  would  be  clearly  unfounded,  if  the  wit- 
ness had  not  disposed  of  the  flour;  because,  in  that  case, 
his  legal  rights  would  not  have  been  affected  by  the  soc- 
cess  of  either  of  the  parties.  Suppose  the  verdict  and 
judgment  in  this  suit  should  be  in  favor  of  Ashby;  and 
the  witness  (supposing  him  still  the  holder  of  the  ware- 
house receipts)  should  afterwards  sue  Ashby  for  the  flour; 
that  verdict  and  judgment  would  not  be  admissible  in 
evidence  for  the  witness.  Again,  suppose  the  verdict  and 
judgment  in  this  suit  should  be  for  Westy  and  the  witness 
(not  having  parted  with  said  receipts)  should  afterwards 
sue  West  for  the  flour;  West  could  not  give  said  verdict 
and  judgment  in  evidence  against  the  witness.  In  nei- 
ther of  those  cases,  would  the  witness  be  a  party  or  privy 
to  the  verdict  and  judgment. 

That  this  deposition  of  William  Bradley,  were  he  still 
the  holder  of  said  receipts,  would  be  evidence  for  the  de- 
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fendant,  appears  by  the  following  case :  Trover  by  Heame   I^ot.  Tenn, 


1851. 


against  Turner  for  two  promissory  notes.    The  defendant  > 

one  MytUm  was  lawfully  possessed  of  them  as  of  his  own  ^^ 
property ;  that  the  notes  had  been  wrongfully  delivered 
to  Hearne;  whereupon  the  defendant  as  the  agent  of 
MgUoUj  and  by  his  direction  and  authority,  took  the  notes 
out  of  the  possession  of  Heame.  The  replication  tra- 
versed the  property  in  Mytion,  To  prove  that  Mytton  was 
the  owner  of  the  notes,  Mytton  himself  was  called  as  a 
witness.  He  stated,  on  the  voir  dirCj  that  he  had  not  in- 
demnified the  defendant,  and  that  he  had  nothing  to  do 
with  the  action.  The  Court  held  that  Mytion,  at  common 
law,  was  a  competent  witness  for  the  defendant.  Heame 
V.  Turner^  2  Mann.,  Granger,  and  Scott,  535. 

We  must  next  consider  whether  WiUiam  Bradley's  as- 
signment of  the  warehouse  receipts  makes  any  difference. 
If  J3afe,  the  assignee,  had  taken  possession  of  the  flour, 
and  this  action  had  been  against  him,  it  may  be  that 
Bradley^  the  assignor,  would  not  have  been  a  competent 
witness.  But  here  Ashbyy  not  Hale,  is  the  defendant,  and 
should  Ashby  lose  this  suit,  and  Bradley  be  afterwards 
sued,  on  his  warranty  of  title,  by  Hale,  the  verdict  and 
judgment  against  Ashby  would  not  be  evidence  for  Haby 
the  latter  not  being  a  party  or  privy  to  the  first  suit. 

We  are  therefore  of  opinion  that  the  deposition  of 
William  Bradley  ought  not  to  have  been  rejected. 

The  first  instruction  asked  for  by  the  defendant  and 
refused,  was,  that  the  written  contract  between  the  plain- 
tiff and  William  Bradley  (which  is  hereinbefore  copied)  is 
a  contract  of  sale.  We  are  clearly  of  opinion  that  that 
contract  is  one  of  bailment,  and  not  of  sale.  The  re- 
fusal of  the  other  instructions  asked  for  by  the  defendant, 
must  be  presumed  to  be  correct,  as  the  transcript  does 
not  profess  to  contain  all  the  evidence.  The  State  v. 
Beackmo,  8  Blackf.  240. 

The  first  instruction  to  the  jury,  given  at  the  plaintiff's 
request,  was,  that  said  written  contract  was  one  of  bail- 
ment.    That  is  unobjectionable.     The  oth^s  were  as 
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Kor.  T«rm,   fdUows :  Secondly,   That  if  the  jury  believe  from  the 
evidence  that  the  flour  in  question  was  manufactured  from 


^^"  the  identical  wheat  received  under  the  contract  with  West^ 
Thx  StATx  they  must  find  for  the  plaintifi*;  Thirdly,  That  if  the  jury 
INDIANA,  believe  that  a  small  portion  of  the  flour  in  question  was 
manufactured  out  of  wheat  bought  and  exchanged  for  by 
BraMeyy  and  the  balance  out  of  the  identical  wheat  de- 
livered to  him  by  Westy  and  such  admixture  of  the  wheat 
was  without  the  consent  of  West,  the  flour  in  question  is 
the  property  of  the  plaintiff*,  and  Ihe  jury  must  find  for 
him.  These  two  last-mentioned  instructions  are  rele- 
vant to  the  issue,  and  must  be  presumed  (all  the  evidence 
not  being  given,)  to  be  correct. 

The  judgment  must  be  reversed.  The  depositions  of 
Miles  A.  and  William  Bradley  ought  to  have  been  ad- 
mitted in  evidence;  and  the  evidence  of  the  declarations 
of  William  Bradley  should  have  been  rejected. 

Per  Curiam, — The  judgment  is  reversed,  and  the  pro- 
ceedings subsequent  to  the  suppression  of  the  deposition 
of  Miles  A,  Bradley  inclusive,  are  set  aside,  with  costs. 
Cause  remanded,  &c. 

P.  L.  Spo(mer  and  /.  Ryman^  for  the  plaintiff*. 

D.  8.  Major  and  A.  Brower^  for  the  defendant. 


Pate  v.  The  State  Bank  op  Indiana. 

The  State  Bank,  through  her  branch  at  Lattrcnceburgk,  purchased  a  biU  of 
exchange  drawn  at  Lawrencthurght  payable  at  the  Lafayette  bank  of 
Cincinnati,  The  bill  was  sent  bj  said  branch  to  said  Lafayette  bBnk>  for 
collection,  and  it  was  protested  on  the  11th  day  of  August,  1849,  whe»  it 
became  due,  for  non-payment  On  Sunday  the  ISth  or  Monday  the  13tli 
of  that  month,  the  cashier  of  said  branch,  received  from  the  notary, 
through  the  post-office,  a  letter  containing  notices  of  the  protest,  ad- 
dressed to  the  drawer  and  indorsers  severally.  On  the  same  day,  the 
teller  of  said  branch  mailed  the  notice  to  the  indorser.  Pate,  in  a  letter 
directed  to  him  at  his  residence.  There  was  no  evidence  that  the 
branch  had  endorsed  the  bill  to  the  Lafayette  bank.  Held,  that  the 
course  pursued  by  the  notaiy  in  inclosing  the  notices  to  the  aeveral  par- 
ties to  said  branch,  was  in  accordance  with  a  practice  sanctioned  by  tlie 
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Supreme  Ooort  of  Ohiio,  and  iras  sufficient. '  HM,  also,  that  the  notice    Kot.  Term, 
was  mailed  bj  the  notazy  in  due  time.  1851 . 


ERROR  to  the  Dearborn  Circuit  Court.  ^^" 

Smith,  J. — Assampsit  by  the   State  Bank  of  Indiana    ThsStatm 
against  Pate,  on  a  bill  of  exchange.     The  bill  was  drawn      Inmaka. 
by  /.  F.  Cheeky  at  Larvrenceburghy  in  this  state,  on  E.  C.  xhur9daii 
Cheeky  at  CincinneUiy  Ohioy  payable  to  the  order  of  L.  December  4. 
Cheeky  at  the  Lafayette  bank  in   Cincinnatiy  ninety  days 
after  date.    L.  Cheek  indorsed  the  bill  to  the  defendant, 
PaUy  who  indorsed  to  the  plaintiff,  the  bill  having  been 
purchased  by  the  branch  of  the  state  bank  of  Indiana  at 
Lawrenceburgh.     Plea,  the  general  issue.    Verdict  and 
judgment  for  the  plaintiff. 

The  bill  became  due  on  the  11th  of  Augusty  1849,  and 
was,  on  that  day,  presented  at  the  Lafayette  bank  in  Cin- 
cinnatij  at  the  request  of  the  cashier  of  that  bank,  for  pay* 
ment,  and  was  protested  for  non-payment. 

The  notary  public  certified,  in  his  instrument  of  pro- 
test, that  he  had  protested  the  said  bill  for  non-payment, 
aad  notified  the  drawer  and  indorsers  to  that  effect. 

There  was  no  evidence  of  the  manner  in  which  such 
notice  was  given  to  the  defendant,  except  the  following: 

On  Sunday  the  12th  or  Monday  the  13th  o{  Augusty  the 
cashier  of  the  branch  of  the  state  bank  at  Lawrenceburghy 
received  firom  the  notary,  through  the  post-ofiice,  a  letter 
containing  notices  of  the  protest,  addressed  severally  to 
the  drawer  and  indorsers.  On  the  same  day,  the  teller 
of  the  branch  at  Lawrenceburgh  mailed  the  notice  to  Pate 
in  a  letter  directed  to  him  at  Rising  Sun,  and,  also,  on 
the  same  day,  mailed  a  copy  of  said  notice  directed  to 
him  at  Aurora.  Before  mailing  said  notices,  the  said  tel- 
ler made  inquiries  of  several  persons  likely  to  know  the 
residence  of  the  said  Pate,  and  was  informed  that  he 
lived  at  Rising  Suny  but  was  then  temporarily  at  Aurora, 

The  only  point  made  by  the  plaintiff  in  error  is,  that 
this  evidence  does  not  show  that  he  had  sufficient  notice 
of  the  protest.  He  contends  that  notice  should  have  been 
given  him  by  the  notary,  and  that,  at  least,  there  should 
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lf«r.  Ton,    have  been  eyidence  that  the  notice  was  deposited  in  the 
post-office  at  Cincinnati  in  time  to  go  by  the  next  mail. 


^1™  We  think  the  evidence  that  the  notices  were  received 


V. 


Tn  Srin    through  the  post-office  at  Laiorenceburghy  on  Sunday  the 
ixDLiXA.      1^^  of  Augusty  the  next  day  after  the  bill  was  protested, 
or  on  the  Monday  following,  is  sufficient  evidence  that 
they  were  mailed  at  Cincinnati  in  due  time. 

The  course  taken  by  the  notary  in  inclosing  notices  to 
the  several  parties  to  the  branch  of  the  state  bank  at 
Lawrencdmrghf  is  in  accordance  with  a  practice  sanctioned 
by  the  Supreme  Court  of  Ohio.  That  practice  is,  where 
there  are  several  parties,  to  make  out  a  notice  for  each 
one,  and  inclose  all  to  the  last  indorser,  he  being  the 
only  one  whose  residence  is  supposed  to  be  known  to  the 
holder;  and  if  that  indorser  notifies  those  who  stand  be- 
fore him  on  the  paper,  they  all  become  liable.  T%e  Ohio 
Life  Insurance  and  Trust  Co.  v.  McCaguCj  18  Ohio  R.  54. 

In  this  case,  it  is  true,  tiiere  is  no  evidence  that  the 
state  bank  indorsed  the  bill,  but  it  was  sent  by  that  insti* 
tution  to  the  Lofayette  bank  for  collection,  and  it  is  scarce* 
ly  to  be  supposed  the  residence  of  the  indorsers  would  be 
known  at  the  latter  bank.  We  can  see  no  impropriety, 
therefore,  in  the  notices  being  sent  to  the  state  bank,  the 
last  holder  of  the  paper  known  to  the  bank  at  Ctncinnaii^ 
and  where  the  residence  of  all  the  parties  would  be  best 
known.  The  law  requires  only  reasonable  diligence  and 
reasonable  efforts,  made  in  good  faith,  to  notify  the  par* 
ties  to  a  bill  or  note  of  its  i>eing  protested,  and  we  think 
it  is  sufficiently  shown  that  such  diligence  was  used  in 
this  case. 
*  Per  Curiam. — The  judgment   is  affirmed  with  5  per 

cent,  damages  and  costs. 

A.  Brower,  for  the  plaintiff. 

P.  L.  Spooner^  for  the  defendant. 
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SoFiBLD  V,  The  White  Water  Valley  Canal  Company. 


Not.  Tcnu, 
1851. 

SOFIELD 


December  4. 


Application  by  the  widow  of  one  S.,  an  intestate,  against  the  White  Water  "VYhttk  Watui 
Valley  Canal  Company,  for  the  assessment  of  damages  occasioned  bj  the    Vallet  Oa- 
construction  of  their  canal  through  a  lot  claimed  bj  her.  It  was  proved,  "^^  CoMFAmr. 
on  the  hearing,  that  the  intestate,  at  his  decease,  was  the  owner  of  the 
property;  that  he  was  bom  and  raised  in  New  Jersey;  that  he  and  the 
plaintiff  were  married,  and  lived  on  the  property  sixteen  years,  until 
1838,  when  he  died,  leaving  her  in  possession  of  the  premises,  where  she 
remained  until  the  trial  in  1845;  and  that  the  intestate  had  no  children, 
aa  far  as  was  known.    A  witness  also  testified  that  he  had  known,  and 
lived  in  the  same  town  with,  the  intestate,  for  the  last  sixteen  years  before 
his  death,  and  knew  of  no  relatives  or  heirs  of  tlie  intestate,  except  the 
plaintiff.    Held,  that  the  evidence  showed,  prima  facie,  that  the  plain- 
tiff was  the  sole  heir  of  the  intestate,  under  the  R.  S.  1843. 

ERROR  to  the  Fayette  Circuit  Court.  ThurBday, 

Perkins,  J. — ^The  White  Water  Valley  Canal  Company 
constructed  their  canal  across  a  lot  in  the  town  of  dm- 
nermOey  Fayette  county,  Indiana,  of  which  Phebe  Shield 
claimed  to  be  the  owner;  and  this  suit  is  a  claim  by  her 
against  said  company  for  damages  occasioned  by  said 
construction  of  the  canal.  The  defendant  pleaded  not 
guilty,  and  that  more  than  two  years  elapsed  between  the 
appropriation  of  the  lot  by  the  company  and  the  prefer* 
ring  of  this  clcum  for  damages. 

The  cause,  in  the  usual  course  of  proceedings,  reached 
the  Circuit  Court,  by  appeal.  It  was  there  submitted  to 
the  Court,  without  a  jury,  upon  the  following  evidence : 

1.  A  deed  to  the  lot  in  question,  dated  the  19th  of  Fe- 
brvaryy  1821,  from  Abiathar  Hathaioay,  of  Fayette  county, 
Indiana,  to  Letms  St^ld  of  the  same  place,  accompanied 
by  proof  that  said  Lewis  took  possession ;  that  he  was 
married  to  said  Phd)e  Safield;  that  they  together  lived 
upon  the  lot  about  sixteen  years,  being  till  1838,  when 
said  hems  died,  intestate  and  childless,  so  far  as  was 
known,  leaving  said  Phebe,  his  widow,  in  possession  of 
said  premises,  where  she  remained  till  the  time  of  the 
trial  of  this  cause,  being  the  fall  of  1845. 

S.  Proof  that  the  damages  to  the  lot  by  the  construc- 
tion of  the  canal  were  100  dollars. 
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Not.  Term,  3.  That  previooB  to  his  purchase  of  said  lot,  said  Lewis 
^  Sqfidd  lived  in  New  Jersey,  where  he  was  bom  and  raised; 

Samflb  u  g^^  there  being  no  proof  either  for  or  against  said  plain- 
Lakb.  tiff  that  said  Lewis  had  any  kindred  or  relations  of  any 
kind  living,  at  the  time  of  his  death,  except  the  testimony 
of  one  witness,  who  stated  that  he  had  known  said  Lewis 
for  the  last  sixteen  years,  and  had  lived  in  the  same  town 
with  him  for  that  length  of  time,  and  knew  of  no  rela- 
tions or  heirs  (the  plaintiff,  his  widow,  excepted,)  of  said 
Lewis,  nor  had  he  ever  heard  of  any ;  thereupon  the  Court 
decided  that  said  plaintiff,  Pkebe,  was  only  entitled  to 
recover  one-third  of  the  damages  proved,  &c.,  and  gave 
her  a  judgment  for  33  dollars  and  33  cents." 

The  evidence  in  this  case  is  rather  meager.  It  does 
not  inform  us  of  the  age  of  Lewis  Sofidd  at  his  death,  nor 
whether  he  had  had  a  former  wife ;  but,  taken  in  connec- 
tion with  the  great  length  of  time  said  Scfidd  and  hia 
widow  had  resided  in  Fayette  county,  where  this  cause 
was  tried,  we  think  it,  prima  facie,  rebuts  the  presumption 
that  said  Letms  left  any  heirs  other  than  his  widow;  and 
that  the  Court,  consequently,  erred  in  their  decision — onr 
statute  giving  her,  in  such  case,  the  whole  of  her  has- 
band's  estate.  There  is  no  evidence  as  to  the  time  when 
the  lot  was  appropriated  by  the  company. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C.  H.  Testy  for  the  plaintiff. 

/.  8,  Newman,  for  the  defendant. 


Sample  v.  Lamb. 

In  a  suit  upon  a  promissory  note  by  the  assignee  against  the  maker,  the 
latter  may  plead,  under  the  R.  8. 1843,  by  way  of  set-off,  an  indiridiial 
account  which  he  had  against  any  assignor  prior  to  notice  of  the  aasign- 
ment. 

Where  the  account  against  the  assignor  is  larger  than  the  amount  of  the 
note,  the  plaintiff  cannot,  by  releasing  the  assignor  from  liability  upon 
the  assignment,  render  him  a  competent  witness. 
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APPEAL  from  the  St.  Joseph  Circait  Court.  Nov.  Tem, 


1851. 


Perkins,  J. — Andrew  R,  Sample  brought  an  action,  be-  _ 
fore  a  jastice  of  the  peace,  against  George  W.  Lamby  on      Sampi* 
a  promissory  note  for  92  dollars  and  71  cents,  given  by       Lamb. 
Lamb  to  Gilmore  and  Kaufman^  and  by  them  assigned  to  Thurtdap, 
said  Sample,    The  cause  went  by  appeal  into  the  Circuit  ^*^*"*^*^  ^• 
Court.    The  defendant  pleaded  as  follows:   That  the 
plaintiff  ought  not  to  maintain  his  suit,  because  the  said 
promissory  note,  on  the  6th  of  November ^  1849,  was  duly 
assigned  by  the  plaintiff.  Sample^  to  Jacob  Kaufman^  who 
continued  to  be  the  assignee  and  owner  of  said  note  until 
the  37th  day  of  said  month;  and  that  said  Kaufmauy  dur- 
ing the  time  he  was  so  assignee  of  said  note,  was  indebted 
to  the  said  defendant,  and  still  is,  on  an  open  account  for 
work  and  labor,  &c.,  in  the  sum  of  300  dollars ;  that 
on  the  17th  of  said  Novembery  said  Kaufman  sued  this 
defendant,  Lamby  before,  &c.,  on  said  note,  and  said 
Lamby  in  that  suit,  pleaded  this  said  account  as  a  set-off, 
whereupon  said  Kaufman  dismissed  his  said  suit,  and  said 
Sample  afterwards  took  back  said  note,  striking  out  his 
assignment  to  said  Kaufman;  and  said  defendant  now 
offers  scud  account  again  as  a  set-off  in  this  suit. 

Accompanying  the  plea  was  a  bill  of  particulars 
amounting  to  236  dollars  and  14  cents.  To  this  plea, 
SampiUy  the  plaintiff,  replied,  that  Kaufman  did  not  owe 
said  Lamb  the  account  in  his  plea  mentioned;  that  the 
same  had  been  settled  by  and  with  an  account  of  said 
Kaufman  against  said  Lamby  &c.,  and  he  filed  an  account 
of  Kaufman  against  Lamby  amounting  to  some  50  dollars. 

On  the  trial,  after  Lamby  the  defendant,  had  proved  his 
account  as  a  set-off,  Sampky  the  plaintiff,  having  released 
said  Jacob  Kaufman  from  liability  to  him  on  said  note  as 
a  joint  assignor  of  the  same  with  CHImorey  offered  to  prove 
by  said  Kaufman  that  the  account  against  him  proposed  to 
be  set  off  in  this  suit  by  said  Lamby  had  been  settled  and 
paid ;  but  the  Court  refused  to  permit  the  witness  to  testi- 
fy to  such  fact.  This  is  the  error  complained  of.  In  our 
statute,  making  bills  and  notes  assignable,  is  this  provi- 
sion :  .  . 


Samfuc 
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Nor.  Term,  «  Such  maker,  drawer,  or  obligor  may  set  up  and  Bhow 
any  just  matter  of  payment,  set-off,  or  other  defense  is 
his  favor,  as  against  the  plaintiff  in  such  action;  and 
also  all  just  matters  of  payment,  set-off,  or  other  defense 
which  he  had,  as  against  any  assignor,  before  notice  of 
the  assignment  thereof  by  such  assignor,  and  which  he 
might  have  set  up  and  shown,  had  an  action  been  brought 
against  him  on  such  note,  bill,  bond,  or  other  instrument 
by  such  assignor."     R.  S.  p.  577,  s.  9. 

According  to  this  section,  J€uxA  Kaufman  having  been 
the  owner,  by  assignment,  of  the  note  in  suit,  and  Latmb^ 
tiie  maker  thereof,  having  had,  while  said  Kaufman  was 
so  owner,  an  account  against  him  which  might  have  been 
set  off,  had  he  sued,  it  could  also  be  set  off  as  against  any 
other  person,  subsequently  procuring  the  note  from  said 
Kaufman.  Sample  did  subsequently  procure  it,  and  the  ac- 
count could  be  set  off  as  against  him.  This  account,  then, 
being  a  legal  set-off  in  this  case,  and  being  put  in  and 
relied  on  as  such,  should  the  plaintiff  below  obtain  judg- 
ment  for  any  amount  on  the  note  and  account  filed  by 
him,  the  judgment  would  involve  a  determination  upon 
the  validity  of  the  account  against  Kaufman^  and  bar  any 
other  suit  upon  it;  and  as  said  latter  account  is  larger  than 
the  amount  of  the  note  and  account  filed  by  the  plaintiff 
together,  it  is  very  easy  to  see  that  Kaufman  was  inter- 
ested in  swearing  it  off  and  having  the  plaintiff  obtain 
judgment;  thus  relieving  himself  from  liability  to  Xami 
on  any  part  of  said  account  against  him. 

Kaufman  had,  therefore,  a  legal  interest  in  the  event  of 
the  suit,  and  was  properly  excluded  from  being  a  witness 
to  the  matter  as  to  which  he  was  offered. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

•/.  L.  Jemeganj  for  the  appellant. 
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KoT.  Ternii 

H0BB8  and  Others  v.  The  Board  of  Commisbionsrs  of  La-  1 — 

GRANGE  Ooinnr.  ^"^ 

Tax  BOABD  OF 

A  bond  was  executed  in  July,  1840,  in  pursuance  of  an  act  of  the  legisla-  Cokmisbion- 
ture,  to  the  county  of  La^angt,  for  the  conrejance  of  twenty  acres  of  *■*  *"  -^^ 
land,  to  be  laid  off  into  out-lots,  on  the  west  side  of  the  plat  of  the  yjl-  Ck>initr. 
lage  of  La^atiffe,  in  consideration  of  the  location  of  the  county-seat  in 
that  Tillage.  In  1841,  the  obligors  executed  a  deed,  in  alleged  conform- 
ity with  the  bond,  of  twenty  acres  of  land,  particularly  described  there- 
in, to  A*  and  B.,  commissioners  appointed  to  superintend  the  erection  of 
public  buildings  in  that  county.  In  1845,  the  commissioners  of  the 
coanty  filed  a  bill  in  chancery  for  the  correction  of  the  deed  as  to  the 
parties,  and  the  deed  was  so  corrected  as  to  couyey  the  land  to  the  county 
agent  for  the  use  of  the  county.  A  bill  was  afterwards  filed  by  the 
board  of  commissioners  and  the  county  agent,  to  correct  an  alleged  mis- 
take in  the  description  of  the  premises;  but  it  was  not  pretended  therein 
that  there  was  any  concealment,  misrepresentation,  fraud,  or  misundeir- 
standing  at  the  time  the  deed  was  made  as  to  its  contents.  Held,  thai, 
under  the  circumstances,  the  latter  bill  would  not  lie. 

ERROR  to  the  Lagrange  Circuit  Coort.  Tkufday, 


Prrews,  J. — Bill  in  chancery  by  the  commissioners  and 
agent  of  Lagrange  county  against  Joshua  T.  Hobbs  and 
others  for  a  specific  performance.  Decree  for  the  plain- 
tiffs below. 

The  following  facts  are  gathered  from  the  bill,  answers, 
replications,  and  exhibits : 

On  the  8th  day  of  /ic/y,  1840,  the  obligors  thereto  exe- 
cuted the  following  bond : 

*^  Know  all  men  by  these  presents,  that  we,  Joshua  T. 
Hobbs y  William  McConndt^  and  Reuben  J,  Dawson^  are  held 
and  firmly  bound  unto  Philo  Ta^or  and  Palmer  Orannis^ 
county  commissioners  of  the  county  of  Lagrange^  in  the 
sum  of  8,000  dollars,"  &c. 

'*  The  condition  of  the  above  bond  is  such  that,  whereas 
John  Jacksony  Marshall  S.  Winesy  Thomas  Lewisy  and  Joel 
Bristoly  were  appointed  commissioners  by  the  legislature 
of  Indianay  at  the  last  session  thereof ^  to  re-locate  the  seat 
of  justice  of  Lagrange  county,  Indianay  and  in  making 
said  re-location  were  authorized  and  required  to  take  into 
consideration  donations/'  &c.;  ^'  and  whereas,  in  consi- 
deration of  the  following  donation  made  to  said  county 


Dtumbtr  A, 
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KoT.  Term,   by  said  HMs,  McCcnndL  and  J9ato«on,  said  commisaioa- 

1851  tf  f  f  » 

.  ers  have  re-located  the  seat  of  justice  of  said  comity  in 


^®""       the  village  of  LagrangCf^  &c. ;  "  now,  if  the  said  Hcbbsy 
ThsBoau»of  McConneO^  and  Dawson  shall,  within  one  year  from  the 
OF  La-    date  hereof,  convey  to  said  county,"  &c.,  '*  the  equal  un- 


Oomr  divided  one-third  part  of  said  village  plat,"  &c.,  "  and 
shall  also  donate  for  the  use  of  said  county  20  acres  of 
land  to  be  laid  off  in  out-lots  on  the  west  side  of  said 
village  plat,  then,"  &c. 

On  the  20th  day  of  February ^  1841,  said  obligors  exe- 
cuted to  Aaron  Thompson  and  John  Y.  Clarky  commissioners 
duly  appointed  to  superintend  the  erection  of  public  build- 
ings in  said  county,  &c.,  a  deed  for  the  various  pieces  of 
property  specified  in  said  bond,  including,  "  also,  all  that 
tract  or  parcel  of  land  situated  in  said  county,  containing 
twenty  acres,  bounded  on  the  south  by  a  line  drawn  doe 
west  from  south-west  corner  of  the  plat  of  the  town  of  Lor 
grange  aforesaid,  (as  now  laid  off  and  recorded,)  to  the 
line  dividing  ranges  nine  and  ten  east;  thence  by  a  line 
drawn  north  along  the  range  line  aforesaid,  and  by  a  line 
drawn  from  the  place  of  beginning,  north  along  the  west- 
ern boundary  of  said  town  plat,  until  a  due  east  line  wiU 
contain  the  aforesaid  quantity  of  twenty  acres,"  &c.  This 
deed  was  made,  by  mistake,  to  said  Thompson  and  Clarky 
instead  of  the  county  agent;  and,  in  1845,  the  commis- 
sioners of  Lagrange  county  prosecuted  a  bill  for  the  cor- 
rection of  the  deed  as  to  parties,  in  which  proceeding,  in 
1846,  they  obtained  the  desired  decree. 

The  following  deposition  of  John  Spencer  was  read  ap<m 
the  hearing  of  the  cause : 

'*  I  was  present  when  the  above  defendants  executed 
the  bond  for  the  conveyance  of  town-lots  and  land  as  a 
donation  to  Lagrange  county,  in  consideration  of  the  re- 
location of  the  county  seat,  and  the  land  shown  to  the 
commissioners  by  the  defendants  was  the  south  end  of  a 
fractional  tract  lying  on  the  west  side  of  the  town  of  Za- 
grange,  and  between  that  and  the  range  line  dividing 
ranges  nine  and  ten ;  and  it  was  well  understood  between 
said  defendants  and  the  locating  commissioners,  that  the 
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20  acre  tract  for  out-lots  was  intended  to  be  located  as    ^or.  Tenia, 
above,  running  north  from  the  south  end  of  said  tract  for       '^     • 


OftANQB 
OOUVTT. 


quantity.     There  was  no  proposition  made  or  spoken  of      H^bm 
by  either  party  about  locating  the  20  acre  tract  along  the  Tn  Board  of 
whole  west  line  of  the  plat  of  the  town  of  Lagrange^  nor    „«  of  La-' 
was  the  land  along  the  north-west  side  of  said  town-plat 
examined  or  seen  by  the  locating  commissioners  to  my 
recollection  or  knowledge." 

In  discussing  this  case,  the  counsel  for  the  plaintiffs  in 
error,  (the  county  commissioners  and  agent,)  take  this 
position : 

*'  In  grants  and  patents,  where  a  base-line  is  given  on 
which  an  area  of  a  certain  number  of  acres  is  to  be  laid 
out,  the  whole  line  must  be  t€kken  as  the  base,  and  you 
must  depart  from  its  extremities  by  right  angles  for  quan- 
tity. It  is  absolutely  necessary  to  adopt  this  rule,  tU  res 
tnagis  valeat  quam  pereat;  for  otherwise  the  grant  or  con- 
dition is  absolutely  void.  You  cannot  resort,  in  a  case 
like  this,  to  parol  evidence,  because  there  is  no  ambiguity, 
latent  or  otherwise." 

The  case  shows  that  the  land  deeded  to  the  county  by 
the  above  obligors,  in  an  attempt  to  fulfill  the  condition 
of  their  bond,  was  not  upon  a  base-line  extending  the 
whole  length  of  the  west  side  of  the  town-plat,  but  only 
about  half  the  length  of  that  side. 

It  is  contended,  therefore,  that  the  condition  of  the  bond 
has  not  been  complied  with ;  and  this  suit  is  to  compel  a 
conveyance  of  20  acres,  based  upon  a  line  extending  the 
whole  length  of  the  west  side  of  the  town-plat. 

The  20  acres  deeded  have  not  been  reconveyed,  nor 
is  there  any  offer  to  reconvey. 

Whether  the  rule  of  construction  above  laid  down  to 
be  applied  to  grants  of  this  character  is  without  excep- 
tion, and  whether  parol  evidence  may,  in  any  case,  be 
permitted  to  explain  such  grants,  are  not  questions  pro- 
perly arising  in  this  case.  If,  however,  the  rule  is  infiexi- 
ble,  and  parol  evidence  cannot  be  given,  we  can  easily 
imagine  cases  where  great  injustice  would  result.  Take 
a  case  like  the  present,  where  land  is  donated  "  to  be  laid 
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KoT.  Texm,    off  in  out-lots  on  die  west  side  of  said  village,"  &e.,  that 
is,  land  suitable  to  be  laid  off  in  out-lots,  &c.    Now,  sup- 


^y'"'  ^Be  the  village  lies  upon  the  bend  of  a  broad  navigable 
Thb  Boabo  or  river,  or  at  the  base  of  an  abrupt  mountain  of  rock,  which 
EBa  or  La-  forms  the  boundary  of  half  the  length  of  said  side ;  or, 
yf^*  again,  suppose  the  giver  of  the  donation  does  not  own 
the  land  upon  the  whole  length  of  the  side  on  which  the 
donation  lies,  and  that  this  fact  is  well  known  to  all  par^ 
ties  at  the  time  the  donation  is  made;  in  these  cases,  if 
parol  evidence  of  the  circumstances  could  not  be  given, 
and  the  base-line  must  extend  the  whole  length  of  the 
town,  it  is  plain,  injustice  might  happen.  But  as  to  this, 
we  decide  nothing ;  the  point  not  being,  as  we  have  said, 
in  the  case.  It  is  too  late  to  look  into  it  in  this  suit;  for 
we  think  the  county  estopped  by  her  acceptance  of  the 
conveyance  already  mtule  by  the  obligors  to  said  bond. 
A  deed  was  executed  in  1841.  That  deed  embraced  the 
requisite  quantity  of  land,  and  gave  a  plain  descripticn 
of  its  location.  The  county,  by  her  proper  officers,  re- 
ceived it,  and  must  have  well  understood  its  contents,  as 
she  procured  a  correction  to  be  made  in  it  so  that  it  con- 
veyed the  land  to  the  county  agent  for  her  use.  There  is 
no  pretense  of  misrepresentation,  concealment,  or  fraud, 
or  misunderstanding,  of  any  kind,  about  the  contents  of 
the  deed,  and  there  was  an  acquiescence  of  some  years 
in  it.  AU  this  shows,  sufficiently,  an  acceptance  by  the 
county  of  the  performance  voluntarily  made  by  the  obli* 
gors  of  the  condition  of  the  bond;  and,  we  think,  under 
the  cii-cumstances  of  the  case,  the  county  cannot  now  go 
behind  that  acceptance. 

Per  Curiam. — The  decree  is  reversed  with  costs.    Cause 
remanded,  &c. 

R.  Brackenridge,  Jr.,  for  the  plaintiffs. 

J.  B.  Houk/y  for  the  defendants. 
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Not.  Tenn, 
1851. 


Degkek  v.  Shapfeb.  

Deokxb 
Where  A.  owes  B.  and  B.  owes  C,  in  ordex  to  render  A,  liable  to  C.  for  B.'<  y. 

debt,  without  a  promise  in  writiiig,  i^mntnal  agreement  of  the  parties       Shajvzr. 

most  be  proved  that  B,  was  to  be  released  and  A,  was  to  pay  B,*8  debt 

toC. 

ERROR  to  the  Whidejf  Circuit  Court.  Thur9d4i^, 

Perkins,  J. — Assumpsit  by  Shower  against  Decker^  ad- 
ministrator of  ShookmaUy  on  an  account  of  50  dollars.  The 
action  was  commenced  before  a  justice  of  the  peace,  and 
was  to  recover  a  debt  claimed  to  have  been  due  from 
Shooknumy  in  his  lifetime.  The  cause  went  by  appeal  to 
the  Circuit  Court.  Judgment  was  there  given,  on  a  trial 
by  the  Court  in  place  of  a  jury,  for  the  plaintiff.  The 
evidence  is  upon  the  record,  and  is,  in  substance,  as  fol- 
lows :  V 

Samuel  Hurd  tedtilBied :  j  She^er  sold  a  mare  to  Cuppjf 
and  got  his  note.    Shortly  after,  Shookman  bought  the 
same  mare  of  Cuppy  and  promised  him  to  pay  his  note . 
to  Shiver.    He  and  Cwppy  came  to  the  shop,  and  Cwppy  y 
delivered  the  mare  to  Shookman^  and  they  spoke  of  the 
note  Shaffer  held  on  Cuppy^  and  Skookman  then  agreed 
to  pay  it.    The  promise  was  not  in  writing.    Afterwards  * 
jSAooiman  refused  to  do  anything  about  it.     Cuppyvr^Ay 
inaolvent. 

James  S.  CuUins  testified :  He  went  to  see  Shookman  in 
hifl  lifetime.  Shookman  said  he  got  the  mare  of  Cuppy  but 
would  not  pay  him.  He  did  not  owe  him.  He  intended 
to  pay  Sht/^er. 

The  note  given  by  Cuppy  to  Shaker  for  the  mare  was  in  ^ 
evidence ;  and  on  the  foregoing  proof  the  Court  rendered  / 
Judgment  for  Shaffer ^  for  the  amount  of  said  note  and  in-^^ 
terest. 

fi  Thejudgment  cannot  be  upheld.  The  plaintiff  below 
did  not  make  out  his  case.  He  proved  no  indebtedness 
from  Shookman  to  him.  Shookman  owed  Cuppy^  and  Cup- 
py owed  the  plaintiff;  and  had  there  been  proof  that 
said,  plaintiff,  Cuppy^  and  Shookman^  met  together  and 
mutually  agreed  that  said  Cuppy  was  released  from  his 
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FOWLEK 
Y. 

Swift. 


Not.  Tenn,  note  to  the  plaintifi^  and  that  said  Shookman  was,  in  con- 
sideration  thereof,  the  debtor  to  that  amount  of  said  plain- 
tiff, the  judgment  belowr  would  be  right,  1  Chit.  PI.  16.; 
Perhaps,  the  mutu&I  agreement  mentioned  might  have 
been  consummated  without  a  meeting  of  the  three  toge- 
ther; but  such  an  agreement  it  was  necessary  to  proTC 
in  this  case.  Such  an  agreement  cannot  be  inferred  from 
the  evidence. 

Per  Curiam,  —  The  judgment  is  reversed  with  coets. 
Cause  remanded,  &c. 

D.  D,  Pralt^  for  the  plaintiff. 


December  4. 


Fowler  €^.  Swift. 

In  a  Buit  upon  a  note  given  for  the  transfer  of  an  interest  in  a  patent,  the 
questions  whether  a  fraud  was  practiced  or  a  warranty  made  at  the 
time  of  the  transfer,  and,  if  either  was  done,  what  was  the  yalue  of  the 
right  transferred,  are  for  the  decision  of  iha  juiy;  and  their  yerdietvill 
not  be  set  aside  where  it  is  not  clearly  shown  to  be  unauthorixed  by  the 
evidence. 

APPEAL  from  the  St.  Joseph  Circuit  Court. 

Perkins,  J. — Debt  upon  a  promissory  note  by  Jason  Swifit 
the  payee,  against  l^ou^^r^and  Garrison,  the  makers.  There 
was  a  return  of  not  found,  and  a  suggestion  accordingly, 
as  to  Garrison.  The  general  issue  was  pleaded  by  Fovy 
ler.  The  cause  was  tried  by  a  jury  and  the  plaintiff  had 
a  verdict  and  judgment.  The  Court  refused  a  new  trial. 
The  cause  is  here  upon  the  evidence. 

The  plaintiff  introduced  his  note  as  follows,  and  rested: 

"  $125.00.  One  year  from  date,  for  value  received,  we 
promise  to  pay  Jason  Swifl,  or  bearer,  one  hundred  and 
twenty-five  dollars,  waiving  all  appraisement  and  stay 
laws ;  dated  South  Bend,  July  16, 1849.  John  Fowler,  Lew- 
is Garrison.^* 

The  defendant  proved  that  the  note  was  given  for  a 
part  of  the  consideration  of  the  transfer,  on  the  38d  of 
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Octcber^  1849,  to  said  Fowler  and  Oarrison^  by  said  Smft,   Nov.  Term 

of  the  exclusive  right  to  make,  use,  and  sell,  in  Laporte  ! — 

county,  IndianUy  Harkness^s  patent  grain-rake ;  and  sought      ^o^"» 
to  establish  a  want  or  failure  of  consideration,  and  fraud,       Swift. 
in  the  sale. 

It  was  proved  that  on  the  16th  of  /u/y,  1849,  Swift  sold 
to  one  Rose  the  right  to  sell  twenty  of  said  rakes  in  La- 
porte county.  Rose  testified  that  the  year  previous  he 
purchased  one  of  the  rakes  and  used  it.  It  worked  well ; 
was  easily  worked  by  a  boy  sixteen  years  old ;  one  hand 
with  the  rake  could  keep  up  with  a  cradler.  The  next 
year  it  did  not  do  as  well,  straw  was  so  short;  it  would 
not  do  clean  work  where  straw  was  short;  the  rakes  are 
made  at  a  cost  of  one  dallar  apiece  and  sold  at  three 
dollars  apiece. 

Wekh  had  made  three  rakes,  under  the  patent,  for  de- 
fendant; had  seen  them  operate;  when  the  grain  was  of 
the  right  length  they  worked  well ;  had  peddled  the  rakes, 
sold  eleven,  and  did  not  make  much  over  expenses ;  in 
short  straw  they  were  unprofitable,  but  in  a  common  sea- 
son they  would  do  pretty  well ;  all  who  purchased,  whose 
wheat  was  the  ordinary  height,  were  well  satisfied  with 
the  rake. 

Murphy  was  present  when  plaintiff  sold  the  right  to 
Fowler  and  Garrison,  Plaintiff  told  them  that  these  rakes 
would  save  one-third  of  the  labor,  and  work  a  great  deal 
faster  than  the  common  rake ;  that  a  boy,  from  twelve  to 
fourteen  years  old,  could,  with  one  of  liiem,  keep  up  with 
a  cradler;  had  seen  one  of  these  rakes  that  worked  well, 
and  others  that  did  not — ^would  not,  if  straw  was  too  short 
or  too  long. 

TuU  says  the  rake  will  do  well  on  smooth  ground,  not 
on  rough.    His  farm  is  rough;  hands  preferred  the  com- 
mon rake,  and  did  cleaner  work  with  it;  one  good  hand  i 
with  the  common  rake  will  keep  up  with  a  cradler. 

Norton  had  tried  to  sell  the  rakes,  but  nobody  would 
buy. 

Shank  had  seen  these  rakes  operate.  They  wasted 
more  grain  than  the  conunon  rake. 
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1851. 

Robertson 

T. 

Taovnoir. 


The  rakes  are  made  to  work  on  wheels  two  and  a  half 
feet  in  diameter,  with  axletrees  five  feet  long. 

On  this  evidence,  after  argument  of  counsel,  and  under 
instructionB  from  the  Court,  not  objected  to  and  not  upon 
the  record,  the  jury  found  a  verdict  for  the  plaintiff  of  95 
dollars  debt,  and  1  dollar  and  20  cents  damages;  and 
the  Court  below  refused  a  new  trial  and  gave  judgment 
accordingly. 

The  questions,  whether  there  was  fraud,  or  a  warranty, 
in  the  sale  of  the  right  in  question,  and,  if  either,  what 
was  the  value  of  the  right  sold,  were  for  the  jury  on  the 
trial;  and,  we  think,  upon  the  evidence,  we  cannot  say 
that  the  Court  below  erred  in  refusing  to  set  aside  their 
verdict.  See  Harde^ty  v.  Smith,  at  the  present  term  of 
this  Court  (1),  and  Kemodle  v.  Hunt,  4  Blackf.  57  (2). 

Per  Curiam, — The  judgment  is  affirmed  with  2  per  cent, 
damages  and  costs. 

/.  A,  Liston,  for  the  appellant. 

/.  L.  Jemegan,  for  the  appellee. 


(1)  Ante,  p.  39. 

(2)  The  tenn  "  useful/'  as  applied  in  the  patent  act,  is  naed  merely  in 
contradistinction  to  what  is  frivolous  or  mischieTous  to  societj;  and  it  is 
satisfied  if  the  alleged  invention  is  capable  of  use  and  is  not  injarious  to 
the  well-being,  good  policy,  or  sound  morals  of  society.  Lovoeil  v.  Lasii, 
1  Mason,  ISe.-^Bedford  v.  Hunt,  Id.  303.— JEfieoat  ▼.  SchtyUaU  Btmk,  4 
Wash.  9, 12. 


«       ROBEBTSON  17.   THOMPSON. 


A.  resi(^ng  in  Jaekion  county,  and  B.  in  Clark  county,  were  sued  in  as- 
sumpsit in  the  Jackmm  Circuit  Court.  Each  was  served  with  piuoeas  in 
the  county  where  he  resided.  The  plaiutiif,  afterward,  by  leave  of  tbe 
Court,  amended  his  writ  and  declaration  by  striking  out  the  name  of  A. 
B.  was  then  called  and  defaulted,  and  a  jury  was  impanneled,  which 
assessed  the  damages  against  him.  The  assessment  was  set  aside,  and, 
on  the  plaintiff's  motion,  another  jury  was  called  and  a  new  assessment 
made,  and  judgment  was  rendered  thereon.    Mdd,  that  the  leave  to 
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■mend  wn  properiy  granted.    HM,  also,  that  A.  and  B,,  whim  aerred  Kot.  Term, 

with  procees,  were  brought  within  the  jurisdiction  of  the  Court,  and  that  1 85 1 . 

the  dismissal  of  the  suit  as  to  A.  did  not  direst  the  jurisdiction  oyer  B.,  RoBniaOH 

the  record  not  disclosing  that  A.  could  not  have  been  legally  included  in  v. 

the  judgment.    Hdd,  also,  that  the  setting  aside  of  the  first  assessment  Thomwkwi. 
of  damages  and  the  awarding  of  another  venire  must  be  presumed,  the 
record  not  showing  the  contrary,  to  be  right. 

ERROR  to  the  Jackson  Circuit  Court.  Tkuredaf, 

Perkins,  J. — John  C.  Thompson  brought  an  action  of  as- 
sompsit  in  the  Jackson  Circuit  Court,  at  the  February  term, 
1844,  against  Robert  W.  Moore  and  Harvey  Robertson. 
Process  was  served  on  Moore  in  Jackson  county,  and  upon 
Robertson  in  Clark  county.  The  defendants  appeared  by 
attorney,  and  pleaded  the  general  issue.  The  cause  was 
eontinued  from  term  to  term,  and  the  declaration  amended. 
At  the  August  term,  1846,  the  defendant,  Moore^  demurred 
to  a  part,  and  pleaded  non  assumpsit  to  a  part,  of  the 
amended  declaration.  Afterwards,  at  the  same  term,  the 
attorney  of  Robertson  withdrew  the  appearance  for  him, 
and  thereupon  he  was  called  and  defaulted.  After  this 
was  done,  the  plaintiff  obtained  leave  of  the  Court  and 
amended  his  proceedings,  by  striking  from  the  writ  and 
declaration  the  name  of  the  defendant,  Moore.  A  jury 
was  then  called,  who  assessed  the  damages  against  Ro- 
bertson.  The  assessment  was  set  aside,  on  motion  of  the 
plaintiff;  another  jury  was  called;  and  a  new  assessment 
made,  upon  which  the  Court  rendered  judgment.  The 
evidence  is  not  upon  the  record,  nor  are  the  instructions. 
The  case  is  not  briefed.  The  following  is  the  assignment 
of  errors: 

^^  Harvey  Robertson  v.  John  C.  Thompson.  The  plaintiff, 
by  hb  attorney,  comes  and  says,  in  the  foregoing  record, 
proceedings,  and  final  judgment,  there  is  ifianifest  error, 
in  this,  that  final  judgment  was  rendered  against  the 
plaintiff  in  error,  by  the  Court  below,  whereas  final  judg- 
ment ought  to  have  been  rendered,  by  said  Court,  in  said 
plaintiff's  favor.  And,  in  this,  that  said  Court  had  no 
jurisdiction  of  the  person  of  said  plaintiff,  no  process 
having  been  served  on  him  in  Jackson  county.  And,  in 
this,  that  said  Court,  after  default  against  said  plaintiff, 
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Not.  Term,    permitted  defendant  to  amend  his  writ  and  declaration 

! —  by  striking  out  the  name  of  Moore,     And,  in  this,  that 

RoBnnoif    ^^^  Qq^^^^.  ^^^  ^jj^  ^^  verdict  of  the  jury  and  awarded 

Thompboii.     a  new  venire.^^ 

The  first,  being  the  general  assignment  of  error,  re- 
quires no  remark,  as  there  are  special  assignments.  The 
second,  as  to  the  jurisdiction,  we  think  not  well  grounded. 
Section  27,  p.  674,  of  the  R.  S.,  enacts  that,  ''when  one  or 
more  of  the  defendants  reside  in  any  other  county  of  this 
state  than  the  one  in  which  suit  is  instituted,  process  may 
issue  to  the  sheriff,  or  other  proper  officer  of  that  county, 
to  be  executed,  and  shall  be  returned  to  the  Court  from 
which  it  was  issued ;  but  no  judgment  shall  be  given 
against  such  defendant,  unless  a  writ  in  the  same  suit 
shall  have  been  executed  on  some  resident  defendant  of 
the  county  where  the  suit  was  commenced." 

In  the  case  before  us,  a  writ  was  executed  on  a  resident 
defendant  to  the  suit,  as  instituted,  and  who  might  have 
been,  so  far  as  appears,  legally  included  in  the  judgment. 
Both  of  the  defendants  having  been,  therefore,  served 
with  legal  process,  they  were  under  the  jurisdiction  of  the 
Court,  and,  for  all  purposes  of  legal  procedure  in  the 
cause,  were  legally  in  Court.     This  being  the  case,  it 
would  seem  that  sections  98,  99,  and  100,  p.  685,  of  the 
R.  S.,  must  apply  to  the  suit,  and  they  authorized  the 
amendment  as  made.     No  other  construction  would  give 
the  party  the  benefit  of  all  these  sections.     This  con- 
struction will.     The  third  assignment  of  error  is  not  valid. 
Henry  v.  The  Stale  Bank,  at  this  term  (1).     Nor  do  we  think 
the  fourth  is.     We  think  the  Court  might,  for  good  cauBe, 
which  we  must  presume  to  have  existed  in  this  case,  set 
aside  an  assessment  of  damages,  made  after  a  defanlt 
X     on  the  part  of  the  defendant,  and  award  a  new  venire,  on 
plaintiff's  motion. 

Per  Curiam,— The  judgment  is  affirmed,  with  2  per 
cent,  damages,  and  costs. 
J'  G.  MarshaU,  for  the  plaintiff. 
^'  L,  Dunham,  for  the  defendant. 

(1)  See  j>ort,  p.  ai6^ 


OP  THE  STATE  OP  INDIANA.  198 

Crane  v.  The  State. 


Ctaura 

Indictment  against  C.  for  keeping  a  pnUic  nnioanoe.  The  offense  was  Thb  8rAf& 
charged  as  follows:  That  said  C,  late,  ^,,  on,  <fec ,  at,  Ac.,  in  and  upon 
a  public  street  within  the  limits  of  the  town  of  R.,  in  said  couDtj,  did 
then  and  there  unlawfully,  on  said  street,  erect,  continue,  and  maintain, 
on  other  dajrs  and  times  thenceforward,  for  the  space  of  three  months 
then  next  following,  bj  then  and  there,  in  the  public  street  aforesaid,  in 
the  limits  of  the  town  aforesaid,  in  the  county  aforesaid,  on  the  days  and 
times  aforesaid,  in  the  public  riew  of  the  inhabitants  of  said  town  and 
other  citisens  of  the  state  of  Indiana  who  were  wont  and  accustomed  to 
pass  and  repass  on,  in,  and  through  said  street,  erecting,  keeping,  and 
letting  to  mares  a  certain  stallion  which  he,  the  said  C,  did  then  and 
there  unlawfully  keep  and  let  to  mares,  Ac  Held,  that  the  indictment 
sufficiently  showed  that  C.  had  not  provided  an  inclosure  in  which  his 
stallion  was  let  to  mares;  and,  though  negligently  drawn,  substantially 
described  the  oflense. 

ERROR  to  the  Boone  Circuit  Court.  Thtrtda^ 

Perkdis,  J. — ^ThiB  was  an  indiotment  against  Stephen  ''•«""•*<'•*• 
Crane  for  keeping  a  public  nuisance,  and  charged  the 
offense  as  follows: 

^^  That  said  Stephen  Crane,  late,  &;c.,  on,  &c.,  at,  &c., 
in  and  upon  a  public  street  within  the  limits  of  the  town 
of  Royaltony  in  said  county,  did  then  and  there  unlawfully, 
on  said  street,  erect,  continue,  and  maintain,  on  other 
days  and  times  thenceforward,  for  the  space  of  three 
months  then  next  following,  by  then  and  there,  in  the 
public  street  aforesaid,  in  the  limits  of  the  town  aforesaid, 
in  the  county  aforesaid,  on  the  days  and  times  aforesaid, 
in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citizens  of  the  state  of  Indiana,  who  were  wont  and 
aecnstomed  to  pass  and  repass  on,  in,  and  through  said 
street,  erecting,  keeping,  and  letting  to  mares  a  certain 
stallion  which  he,  the  said  Stephen  Crane,  did  then  and 
there  unlawfully  keep  and  let  to  mares,"  &o. 

A  motion  to  quash  this  indictment  was  overruled ;  the 
defendant  below  was  tried  upon  the  plea  of  not  guilty, 
convicted,  and  fined. 

The  statute  on  which  the  indictment  was  found,  enacts: 
^  That  it  shall  not  be  lawful  for  any  person  to  keep  or  let 
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KoT.  Term,   permitted  defendant  to  amend  his  writ  and  declaration 

by  striking  out  the  name  of  Moore.     And,  in  this,  that 

jEtoBsiTBON    ^^^  Court  set  aside  the  verdict  of  the  jury  and  awarded 
Thompson,     a  new  venire.^^ 

The  first,  being  the  general  assignment  of  error,  re- 
quires no  remark,  as  there  are  special  assignments.  The 
second,  as  to  the  jurisdiction,  we  think  not  well  grounded. 
Section  27,  p.  674,  of  the  R.  S.,  enacts  that,  "  when  one  or 
more  of  the  defendants  reside  in  any  other  county  of  Us 
state  than  the  one  in  which  suit  is  instituted,  process  may 
issue  to  the  sheriff,  or  other  proper  ofiicer  of  that  county, 
to  be  executed,  and  shall  be  returned  to  the  Court  from 
which  it  was  issued ;  but  no  judgment  shall  be  given 
against  such  defendant,  unless  a  writ  in  the  same  soit 
shall  have  been  executed  on  some  resident  defendant  of 
the  county  where  the  suit  was  commenced." 

In  the  case  before  us,  a  writ  was  executed  on  a  resident 
defendant  to  the  suit,  as  instituted,  and  who  might  have 
been,  so  far  as  appears,  legally  included  in  the  judgment 
Both  of  the  defendsmts  having  been,  therefore,  served 
with  legal  process,  they  were  under  the  jurisdiction  of  the 
Court,  and,  for  all  purposes  of  legal  procedure  in  the 
cause,  were  legally  in  Court.  This  being  the  case,  it 
would  seem  that  sections  98,  99,  and  100,  p.  685,  of  the 
R.  S.,  must  apply  to  the  suit,  and  they  authorized  the 
amendment  as  made.  No  other  construction  would  give 
the  party  the  benefit  of  all  these  sections.  This  con- 
struction will.  The  third  assignment  of  error  is  not  valid. 
Henry  v.  The  State  BarJc^  at  this  term  (1).  Nor  do  we  think 
the  fourth  is.  We  think  the  Court  might,  for  good  cause, 
which  we  must  presume  to  have  existed  in  this  case,  set 
aside  an  assessment  of  damages,  made  after  a  default 
X  on  the  part  of  the  defendant,  and  award  a  new  venirey  on 
plaintiff's  motion. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  ftr 
ceni,  damages,  and  costs. 

/.  Cr.  Marshall,  for  the  plaintiff. 

C  I/.  Dunham,  for  the  defendant. 

(1)  Seejio«<,p.  316. 


OF  THE  STATE  OP  INDIANA.  198 

Not.  Twm, 

Crane  v.  The  State. 


Okanb 

T. 

Indietmeiit  against  C.  for  keeping  a  public  nuisance.  The  offense  was  Thb  STAn» 
charged  as  follows:  That  said  C,  late,  Ac.,  on,  Ac  ,  at,  ice.,  in  and  upon 
a  public  street  within  the  limits  of  the  town  of  R.,  in  said  county,  did 
then  and  there  unlawfully,  on  said  street,  erect,  continue,  and  maintain, 
on  other  days  and  times  thenceforward,  for  the  space  of  three  months 
then  next  following,  by  then  and  there,  in  the  puhUc  street  aforesaid,  in 
the  limits  of  the  town  aforesaid,  in  the  county  aforesaid,  on  the  days  and 
times  aforesaid,  in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citisens  of  the  state  of  Indiana  who  were  wont  and  accustomed  to 
pass  and  repass  on,  in,  and  through  said  street,  erecting,  keeping,  and 
letting  to  mares  a  certain  stallion  which  he,  the  said  C,  did  then  and 
there  unlawfully  keep  and  let  to  mares,  Ac.  Held,  that  the  indictment 
sufficiently  showed  that  C  had  not  provided  an  inclosure  in  which  his 
stallion  was  let  to  mares;  and,  though  negligently  drawn,  substantially 
the  offense. 


ERROR  to  the  Boone  Circuit  Court.  Tkur$da^ 

Peuons,  J. — This  was  an  indictment  against  Stephen  ''•«•"•*<'•*• 
Crane  for  keeping  a  public  nuisance,  and  charged  the 
offense  as  follows : 

**  That  said  Stephen  Crane,  late,  &c.,  on,  &c.,  at,  &c., 
in  and  upon  a  public  street  within  the  limits  of  the  town 
of  Royalion,  in  said  county,  did  then  and  there  unlawfully, 
on  said  street,  erect,  continue,  and  maintain,  on  other 
days  and  times  thenceforward,  for  the  space  of  three 
months  then  next  following,  by  then  and  there,  in  the 
public  street  aforesaid,  in  the  limits  of  the  town  aforesaid, 
in  the  county  aforesaid,  on  the  days  and  times  aforesaid, 
in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citizens  of  the  state  of  Indianay  who  were  wont  and 
accustomed  to  pass  and  repass  on,  in,  and  through  said 
street,  erecting,  keeping,  and  letting  to  mares  a  certain 
stallion  which  he,  the  said  Stephen  Crane,  did  then  and 
there  unlawfully  keep  and  let  to  mares,"  &o. 

A  motion  to  quash  this  indictment  was  overruled ;  the 
defendant  below  was  tried  upon  the  plea  of  not  guilty, 
convicted,  and  fined. 

The  statute  on  which  the  indictment  was  found,  enacts: 
•'  That  it  shall  not  be  lawful  for  any  person  to  keep  or  let 
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KoT.  Term,    permitted  defendant  to  amend  his  writ  and  declaration 

• by  striking  out  the  name  of  Moore,     And,  in  this,  that 

RoBUTBON    g^^  Court  set  aside  the  verdict  of  the  jury  and  awarded 
Thommon.    a  new  venire.^' 

The  first,  being  the  general  assignment  of  error,  re- 
quires no  remark,  as  there  are  special  assignments.  The 
second,  as  to  the  jurisdiction,  we  think  not  well  grounded. 
Section  27,  p.  674,  of  the  R.  S.,  enacts  that,  "when  one  or 
more  of  the  defendants  reside  in  any  other  county  of  this 
state  than  the  one  in  which  suit  is  instituted,  process  may 
issue  to  the  sherifi*,  or  other  proper  ofiicer  of  that  county, 
to  be  executed,  and  shall  be  returned  to  the  Court  from 
which  it  was  issued ;  but  no  judgment  shall  be  given 
against  such  defendant,  unless  a  writ  in  the  same  suit 
shall  have  been  executed  on  some  resident  defendant  of 
the  county  where  the  suit  was  commenced." 

In  the  case  before  us,  a  writ  was  executed  on  a  resident 
defendant  to  the  suit,  as  instituted,  and  who  might  have 
been,  so  far  as  appears,  legally  included  in  the  judgment. 
Both  of  the  defendants  having  been,  therefore,  served 
with  legal  process,  they  were  under  the  jurisdiction  of  the 
Court,  and,  for  all  purposes  of  legal  procedure  in  the 
cause,  were  legally  in  Court.  This  being  the  case,  it 
would  seem  that  sections  98,  99,  and  100,  p.  685,  of  the 
R.  S.,  must  apply  to  the  suit,  and  they  authorized  the 
amendment  as  made.  No  other  construction  would  give 
the  party  the  benefit  of  all  these  sections.  This  con- 
struction will.  The  third  assignment  of  error  is  not  valid. 
Henry  v.  The  State  Banky  at  this  term  (1).  Nor  do  we  think 
the  fourth  is.  We  think  the  Court  might,  for  good  cause, 
which  we  must  presume  to  have  existed  in  this  case,  set 
aside  an  assessment  of  damages,  made  after  a  default 
X  on  the  part  of  the  defendant,  and  award  a  new  venirey  on 
plaintifi^'s  motion. 

Per  Curiam. — The  judgment  is  afiirmed,  with  2  per 
cent,  damages,  and  costs. 

/.  6.  Marshall,  for  the  plaintiff*. 

C.  L.  Dunham,  for  the  defendant. 

(1)  Seej?o«<,  p.  316. 


OF  THE  STATE  OP  INDIANA.  198 

Ceake  v.  The  State. 


Okanb 

T. 

Indictment  against  C.  for  keeping  a  public  nuisance.  The  offense  was  Tsi  Szatk 
charged  as  follows:  That  said  C,  late,  Ac.,  on,  <&c  ,  at,  Ac.,  in  and  upon 
a  public  street  within  the  limits  of  the  town  of  R.,  in  said  county,  did 
then  and  there  unlawfully,  on  said  street,  erect,  continue,  and  maintain, 
on  other  days  and  times  thenceforward,  for  the  space  of  three  months 
then  next  following,  by  then  and  there,  in  the  public  street  aforesaid,  in 
the  limits  of  the  town  aforesaid,  in  the  county  aforesaid,  on  the  days  and 
times  aforesaid,  in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citiaens  of  the  state  of  Inditma  who  were  wont  and  accustomed  to 
pass  and  repass  on,  in,  and  through  said  street,  erecting,  keeping,  and 
letting  to  mares  a  certain  stallion  which  he,  the  said  C,  did  then  and 
there  unlawfully  keep  and  let  to  mares,  Ac  Held,  that  the  indictment 
sufficiently  showed  that  C.  had  not  provided  an  inclosure  in  which  his 
stallion  was  let  to  mares;  and,  though  negligently  drawn,  substantially 
described  the  offense. 

ERROR  to  the  BooTie  Circuit  Court.  Tkur$dtif 

Perkins,  J. — This  was  an  indiotment  against  Stephen  ''•«•"•*<'•*• 
Crane  for  keeping  a  public  nuisance,  and  charged  the 
offense  as  follows : 

^  That  said  Stephen  Crane,  late,  &c.,  on,  &c.,  at,  &c., 
in  and  upon  a  public  street  within  the  limits  of  the  town 
of  RoyajUoUj  in  said  county,  did  then  and  there  unlawfully, 
on  said  street,  erect,  continue,  and  maintain,  on  other 
days  and  times  thenceforward,  for  the  space  of  three 
months  then  next  following,  by  then  and  there,  in  the 
public  street  aforesaid,  in  the  limits  of  the  town  aforesaid, 
in  the  county  aforesaid,  on  the  days  and  times  aforesaid, 
in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citizens  of  the  state  of  Indiana,  who  were  wont  and 
accustomed  to  pass  and  repass  on,  in,  and  through  said 
street,  erecting,  keeping,  and  letting  to  mares  a  certain 
stallion  which  he,  the  said  Stephen  Crane,  did  then  and 
there  unlawfully  keep  and  let  to  mares,"  &o. 

A  motion  to  quash  this  indictment  was  overruled;  the 
defendant  below  was  tried  upon  the  plea  of  not  guilty, 
convicted,  and  fined. 

The  statute  on  which  the  indictment  was  found,  enacts: 
«'  That  it  shall  not  be  lawful  for  any  person  to  keep  or  lot 
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Not.  Term,    permitted  defendant  to  amend  his  writ  and  dedaration 

by  striking  out  the  name  of  Moore,     And,  in  this,  that 

RoBimnoN    ^^^  Court  set  aside  the  verdict  of  the  jury  and  awarded 
Thomwon.     a  new  venire?' 

The  first,  being  the  general  assignment  of  error,  re- 
quires no  remark,  as  there  are  special  assignments.  The 
second,  as  to  the  jurisdiction,  we  think  not  well  grounded. 
Section  27,  p.  674,  of  the  R.  S.,  enacts  that,  "when  one  or 
more  of  the  defendants  reside  in  any  other  county  of  this 
state  than  the  one  in  which  suit  is  instituted,  process  may 
issue  to  the  sheriff,  or  other  proper  officer  of  that  coimty, 
to  be  executed,  and  shall  be  returned  to  the  Court  from 
which  it  was  issued ;  but  no  judgment  shall  be  given 
against  such  defendant,  unless  a  writ  in  the  same  suit 
shall  have  been  executed  on  some  resident  defendant  of 
the  county  where  the  suit  was  commenced." 

In  the  case  before  us,  a  writ  was  executed  on  a  resident 
defendant  to  the  suit,  as  instituted,  and  who  might  have 
been,  so  far  as  appears,  legally  included  in  the  judgment. 
Both  of  the  defendants  having  been,  therefore,  served 
with  legal  process,  they  were  under  the  jurisdiction  of  the 
Court,  and,  for  all  purposes  of  legal  procedure  in  the 
cause,  were  legally  in  Court.  This  being  the  case,  it 
would  seem  that  sections  98,  99,  and  100,  p.  685,  of  the 
R.  S.,  must  apply  to  the  suit,  and  they  authorized  the 
amendment  as  made.  No  other  construction  would  give 
the  party  the  benefit  of  all  these  sections.  This  con- 
struction will.  The  third  assignment  of  error  is  not  valid. 
Henry  v.  The  State  Bank,  at  this  term  (1).  Nor  do  we  think 
the  fourth  is.  We  think  the  Court  might,  for  good  cause, 
which  we  must  presume  to  have  existed  in  this  case,  set 
aside  an  assessment  of  damages,  made  after  a  default 
V  on  the  part  of  the  defendant,  and  award  a  new  venire,  on 
plaintiff's  motion. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per 
cent,  damages,  and  costs. 

/.  G,  Marshall,  for  the  plaintiff. 

C  L.  Dunham,  for  the  defendant. 

(1)  Seeiio«<,p.ai6. 
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ItOT.  TwULf 

Cbane  V.  The  State. 


Okanb 

T. 

Indictment  against  0.  for  keeping  a  public  nuisance.  The  offense  was  Tbb  Stat& 
charged  as  follows:  Tliat  said  C,  late,  Ac.,  on,  Ac  ,  at,  Ac.,  in  and  upon 
a  public  street  within  the  limits  of  the  town  of  R.,  in  said  county,  did 
then  and  there  unlawfully,  on  said  street,  erect,  continue,  aud  maintain, 
on  other  days  and  times  thenceforward,  for  the  space  of  three  months 
then  next  following,  by  then  and  there,  in  the  public  street  aforesaid,  in 
the  limits  of  the  town  aforesaid,  in  the  county  aforesaid,  on  the  days  and 
times  aforesaid,  in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citixens  of  the  state  of  Indiana  who  were  wont  and  accustomed  to 
pass  and  repass  on,  in,  and  through  said  street,  erecting,  keeping,  and 
letting  to  mares  a  certain  stallion  which  he,  the  said  C,  did  then  and 
there  unlawfuUy  keep  and  let  to  mares,  Ac.  Held,  that  the  indictment 
sufficiently  showed  that  C  had  not  provided  an  inclosure  in  which  his 
stallion  was  let  to  mares;  and,  though  negligently  drawn,  substantially 
deaciibed  the  ofiense. 

ERROR  to  the  Boone  Circuit  Court.  Tkur$dap 

Pebkins,  J. — TiuB  was  an  indictment  against  Stephen  '^«'«»*«'*« 
Crane  for  keeping  a  public  nuisance,  and  charged  the 
offense  as  follows : 

*^  That  said  Stephen  Crane,  late,  &c.,  on,  &c.,  at,  &c., 
in  and  upon  a  public  street  within  the  limits  of  the  town 
of  Royalton,  in  said  county,  did  then  and  there  unlawfully, 
on  said  street,  erect,  continue,  and  maintain,  on  other 
days  and  times  thenceforward,  for  the  space  of  three 
months  then  next  following,  by  then  and  there,  in  the 
public  street  aforesaid,  in  the  limits  of  the  town  aforesaid, 
in  the  county  aforesaid,  on  the  days  and  times  aforesaid, 
in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citizens  of  the  state  of  Indiana,  who  were  wont  and 
accustomed  to  pass  and  repass  on,  in,  and  through  said 
street,  erecting,  keeping,  and  letting  to  mares  a  certain 
stallion  which  he,  the  said  Stephen  Crane,  did  then  and 
there  unlawfully  keep  and  let  to  mares,"  &o. 

A  motion  to  quash  this  indictment  was  overruled ;  the 
defendant  below  was  tried  upon  the  plea  of  not  guilty, 
c<mvicted,  and  fined. 

The  statute  on  which  the  indictment  was  found,  enacts: 
'*  That  it  shall  not  be  lawful  for  any  person  to  keep  or  let 
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KoT.  Term,   permitted  defendant  to  amend  his  writ  and  declaration 

'. by  striking  out  the  name  of  Moore.     And,  in  this,  that 

RoBUTaoN    gj^jj  Court  set  aside  the  verdict  of  the  jury  and  awarded 
Thompboh.     a  new  venire.^' 

The  first,  being  the  general  assignment  of  error,  re- 
quires no  remark,  as  there  are  special  assignments.  The 
second,  as  to  the  jurisdiction,  we  think  not  well  grounded. 
Section  27,  p.  674,  of  the  R.  S.,  enacts  that,  "  when  one  or 
more  of  the  defendants  reside  in  any  other  county  of  this 
state  than  the  one  in  which  suit  is  instituted,  process  may 
issue  to  the  sherifi*,  or  other  proper  officer  of  that  county, 
to  be  executed,  and  shall  be  returned  to  the  Court  from 
which  it  was  bsued ;  but  no  judgment  shall  be  given 
against  such  defendant,  unless  a  writ  in  the  same  suit 
shall  have  been  executed  on  some  resident  defendant  of 
the  county  where  the  suit  was  commenced." 

In  the  case  before  us,  a  writ  was  executed  on  a  resident 
defendant  to  the  suit,  as  instituted,  and  who  might  have 
been,  so  far  as  appears,  legally  included  in  the  judgment. 
Both  of  the  defendants  having  been,  therefore,  served 
with  legal  process,  they  were  under  the  jurisdiction  of  the 
Court,  and,  for  all  purposes  of  legal  procedure  in  the 
cause,  were  legally  in  Court.  This  being  the  case,  it 
would  seem  that  sections  98,  99,  and  100,  p.  685,  of  the 
R.  S.,  must  apply  to  the  suit,  and  they  authorized  the 
amendment  as  made.  No  other  construction  would  give 
the  party  the  benefit  of  all  these  sections.  This  con- 
struction will.  The  third  assignment  of  error  ia  not  valid. 
Henry  v.  The  State  Bank,  at  this  term  (1).  Nor  do  we  think 
the  fourth  is.  We  think  the  Court  might,  for  good  cause, 
which  we  must  presume  to  have  existed  in  this  case,  set 
aside  an  assessment  of  damages,  made  after  a  default 
V  on  the  part  of  the  defendant,  and  award  a  new  veniret  on 
plaintifi*^s  motion. 

Per  Cutnam. — The  judgment  is  afiirmed,  with  2  per 
cent,  damages,  and  costs. 

/.  £r.  Marshall,  for  the  plaintifi*. 

C.  X.  Dunham^  for  the  defendant. 

(1)  8eeiH»«<,p.916. 
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Not.  Tens, 

Crane  v.  Thb  State. 


Ctaura 

T. 

Indictment  against  O.  for  keeping  a  public  nuisance.  The  offense  was  The  Stat& 
chaiged  as  follows:  That  said  C,  late,  Ac.,  on,  Ac ,  at,  Ac.,  in  and  upon 
a  public  street  within  the  limits  of  the  town  of  R.,  in  said  county,  did 
then  and  there  unlawfully,  on  said  street,  erect,  continue,  and  maintain, 
on  other  days  and  times  thenceforward,  for  the  space  of  three  months 
then  next  following,  by  then  and  there,  in  the  public  street  aforesaid,  in 
the  limits  of  the  town  aforesaid,  in  the  county  aforesaid,  on  the  days  and 
times  aforesaid,  in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citisens  of  the  state  of  Indiana  who  were  wont  and  accustomed  to 
pass  and  repass  on,  in,  and  through  said  street,  erecting,  keeping,  and 
letting  to  mares  a  certain  stallion  which  he,  the  said  C,  did  then  and 
there  unlawfally  keep  and  let  to  mares,  Ac  Held,  that  the  indictment 
sufficiently  showed  that  C.  had  not  provided  an  iuclosure  in  which  his 
stallion  was  let  to  mares;  and,  though  negligently  drawn,  substantially 
described  the  offense. 

ERROR  to  the  Boone  Circuit  Conrt.  Tkttr§da^ 

Perkins,  J. — This  was  an  indictment  against  Stephen  ''•«•"•*<'•  ^• 
Crane  for  keeping  a  public  nuisance,  and  charged  the 
offense  as  follows: 

^*  That  said  Stephen  Crane^  late,  &c.,  on,  &c.,  at,  &c., 
in  and  upon  a  public  street  within  the  limits  of  the  town 
of  RogcdUm^  in  said  county,  did  then  and  there  unlawfully, 
on  said  street,  erect,  continue,  and  maintain,  on  other 
days  and  times  thenceforward,  for  the  space  of  three 
months  then  next  following,  by  then  and  there,  in  the 
public  street  aforesaid,  in  the  limits  of  the  town  aforesaid, 
in  the  county  aforesaid,  on  the  days  and  times  aforesaid, 
in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citizens  of  the  state  of  Indiana^  who  were  wont  and 
accustomed  to  pass  and  repass  on,  in,  and  through  said 
street,  erecting,  keeping,  and  letting  to  mares  a  certain 
stallion  which  he,  the  said  Stephen  Crane^  did  then  and 
there  unlawfully  keep  and  let  to  mares,"  <bo. 

A  motion  to  quash  this  indictment  was  overruled ;  the 
defendant  below  was  tried  upon  the  plea  of  not  guilty, 
cmivicted,  and  fined. 

The  statute  on  which  the  indictment  was  found,  enacts: 
'*  That  it  shall  not  be  lawful  for  any  person  to  keep  or  let 
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Not.  Term,   permitted  defendant  to  amend  his  writ  and  declaration 

by  striking  out  the  name  of  Moore.     And,  in  this,  that 

BomnoN    ^^^  Court  set  aside  the  verdict  of  the  jury  and  awarded 
Thohtcon.    a  new  venire.^^ 

The  first,  being  the  general  assignment  of  error,  re- 
quires no  remark,  as  there  are  special  assignments.  The 
second,  as  to  the  jurisdiction,  we  think  not  well  grounded. 
Section  27,  p.  674,  of  the  R.  S.,  enacts  that,  "when  one  or 
more  of  the  defendants  reside  in  any  other  county  of  this 
state  than  the  one  in  which  suit  is  instituted,  process  may 
issue  to  the  sheriff,  or  other  proper  ofiicer  of  that  county, 
to  be  executed,  and  shall  be  returned  to  the  Court  finom 
which  it  was  issued ;  but  no  judgment  shall  be  given 
against  such  defendant,  unless  a  writ  in  the  same  soit 
shall  have  been  executed  on  some  resident  defendant  of 
the  county  where  the  suit  was  commenced." 

In  the  case  before  us,  a  writ  was  executed  on  a  resident 
defendant  to  the  suit,  as  instituted,  and  who  might  have 
been,  so  far  as  appears,  legally  included  in  the  judgment. 
Both  of  the  defendants  having  been,  therefore,  served 
with  legal  process,  they  were  under  the  jurisdiction  of  &e 
Court,  and,  for  all  purposes  of  legal  procedure  in  the 
cause,  were  legally  in  Court.  This  being  the  case,  it 
would  seem  that  sections  98,  99,  and  100,  p.  685,  of  the 
R.  S.,  must  apply  to  the  suit,  and  they  authorized  the 
amendment  as  made.  No  other  construction  would  give 
the  party  the  benefit  of  all  these  sections.  This  con- 
struction will.  The  third  assignment  of  error  is  not  valid. 
Henry  v.  The  State  Banky  at  this  term  (1).  Nor  do  we  think 
the  fourth  is.  We  think  the  Court  might,  for  good  cause, 
which  we  must  presume  to  have  existed  in  this  case,  set 
aside  an  assessment  of  damages,  made  after  a  default 
X  on  the  part  of  the  defendant,  and  award  a  new  venire^  on 
plaintiff's  motion. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per 
cent,  damages,  and  costs. 

/.  6.  Marshall^  for  the  plaintiff. 

C.  L,  Dunham^  for  the  defendant. 

(1)  See  ;H»«t,  p.  316. 
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KoT.  Tenn, 

Crane  v.  The  State. 


Ctaura 

T. 

Indietment  against  C,  for  keeping  a  public  nuisance.  The  oifense  was  Thb  SrAnb 
chaiiged  as  follows:  That  said  C,  late,  Ac.,  on,  Ac ,  at,  Ac.,  in  and  upon 
a  public  street  within  the  limits  of  the  town  of  R.,  in  said  county,  did 
then  and  there  unlawfully,  on  said  street,  erect,  continue,  and  maintain, 
on  other  days  and  times  thenceforward,  for  the  space  of  three  months 
then  next  following,  by  then  and  there,  in  the  public  street  aforesaid,  in 
the  limits  of  the  town  aforesaid,  in  the  county  aforesaid,  on  the  days  and 
times  aforesaid,  in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citixens  of  the  state  of  Indiana  who  were  wont  and  accustomed  to 
pan  and  repass  on,  in,  and  through  said  street,  erecting,  keeping,  and 
letting  to  mares  a  certain  stallion  which  he,  the  said  C,  did  then  and 
there  unlawfully  keep  and  let  to  mares,  Ac  Hdd,  that  the  indictment 
suflSciently  showed  that  C.  had  not  provided  an  inclosure  in  which  his 
stallion  was  let  to  mares;  and,  though  negligently  drawn,  substantially 
described  the  ofiense. 

ERROR  to  the  Boone  Circuit  Court.  TkntmUt^ 

Perkdis,  J. — This  was  an  indiotment  against  Stephen  ^^^^^^"'^^ 
Crane  for  keeping  a  public  nuisance,  and  charged  the 
offense  as  follows : 

^  That  said  Stephen  Crane^  late,  &c.,  on,  &c.,  at,  &c., 
in  and  upon  a  public  street  within  the  limits  of  the  town 
of  Royaltony  in  said  county,  did  then  and  there  unlawfully, 
on  said  street,  erect,  continue,  and  maintain,  on  other 
days  and  times  thenceforward,  for  the  space  of  three 
months  then  next  following,  by  then  and  there,  in  the 
public  street  aforesaid,  in  the  limits  of  the  town  aforesaid, 
in  the  county  aforesaid,  on  the  days  and  times  aforesaid, 
in  the  public  view  of  the  inhabitants  of  said  town  and 
other  citizens  of  the  state  of  Indiana^  who  were  wont  and 
accustomed  to  pass  and  repass  on,  in,  and  through  said 
street,  erecting,  keeping,  and  letting  to  mares  a  certain 
stallion  which  he,  the  said  Stephen  Crane^  did  then  and 
there  unlawfully  keep  and  let  to  mares,"  &o. 

A  motion  to  quash  this  indictment  was  overruled;  the 
defendant  below  was  tried  upon  the  plea  of  not  guilty, 
convicted,  and  fined. 

The  statute  on  which  the  indictment  was  found,  enacts: 
''  That  it  shall  not  be  lawful  for  any  person  to  keep  or  let 
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I[of.  Tena,   to  mares  any  stallion  or  jack,  within  the  limits  of  any 
town  or  village  in  the  state,  or  within  two  hundred  yards 


^^"      thereof,  unless  such  person  shall  provide  an  inclosure  so 
0i«AM-BoAT   arranged  as  to  obstruct  the  view  from  all  the  inhabitants 

Talma. 

in  the  town  and  vicinity  as  aforesaid."  A  penalty  of  10 
dollars  is  annexed. 

It  is  plain  that  the  indictment  in  this  caae  was  voy 
carelessly  drawn,  but  we  think  it  contains,  substantially, 
the  statutory  offense. 

It  is  particularly  urged  against  it,  that  it  does  not  allege 
that  Crane  had  not  provided  an  inclosure  in  which  his 
stallion  was  let  to  the  mares  in  question.  The  indictment 
charges  that  the  letting  to  mares  was  on  a  public  street 
of  the  town,  and  in  view  of  its  inhabitants.  This  soffi- 
ciently  negatives  that  it  was  done  within  an  inclosore 
which  screened  it  from  the  public  view.  State  v.  BrouMi 
,  8  Blackf.  69. 

Per  Curiam. — The  judgment  is  affirmed  with  cootB. 

C,  C.  NavCf  for  the  plaintiff. 

D.  Wallacey  for  the  state. 


[absok  and  Others  v.  The  Stiam-Boat  Talma. 

In  a  proceeding  in  attachment  against  a  steam-boat,  under  article  2  of 
chapter  42  of  the  R.  S.  1843,  the  giving  of  a  bond  for  the  discharge  of 
the  boat;  as  authorized  by  the  statute,  operates  virtually  to  set  aside  a 
previou^  judgment  by  default  rendered  against  the  boat 

Where  a  judgment  had  been  rendered  by  default  against  the  boat  and  one 
of  the  defendants  at  the  term  of  the  Court  next  after  the  rendition  of  the 
judgment  moved  to  Bet  it  aside,  it  was  held  that  such  defendant  did  not, 
by  making  the  motion,  waive  any  objection  to  the  attachment. 

The  giving  of  the  bond  for  the  purpose  of  having  the  boat  discharged,  it 
not  a  waiver  of  any  objection  to  the  attachment. 

The  omission,  in  the  affidavit  on  which  the  writ  of  attachment  issues,  of 
the  name  of  the  person  who  contracted  the  debt,  is  fatal. 

Thursday,  ERROR  to  the  ClarJk  Circuit  Court. 

December  4  Blackford,  J.— On  the  18th  of  November,  1848,  one 
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Henrp  O.  Carson  filed  in  the  clerk's  office  of  the  Circuit   ^ov.  Tenn, 
Court  an  affidavit  of  his  demand  against  the  steam-boat  - 


Tabna.  The  demand  was  for  a  debt  due  for  work  and  la-  ^^" 
bor,  &c.  (1).  On  the  same  day,  an  attachment,  founded  on  Stbam-Boat 
said  affidavit,  was  issued  against  the  boat.  This  attach- 
ment commanded  the  sheriff  to  seize  the  boat,  and  sum- 
mon the  owners  if  found,  or,  if  not  found,  then  the  clerk, 
or  some  other  officer  of  the  boat,  to  appear  to  the  suit  at 
the  then  next  term  of  the  Court,  on  the  first  Momday  in 
Fdfmaryy  1849.  The  sherifi*'s  return  to  the  attachment 
is  as  follows: 

"  As  within  commanded,  I  have  seized  and  detained  the 
8team-boat  Talnuiy  tackle,  and  apparel,  and  finding  no 
owners  in  my  bailiwick,  I  served  this  writ  personally,  by 
reading,  on  James  B.  GaUaghan  who  appears  to  be  in 
charge  of  said  boat.  I  also  left  a  true  copy  of  this  writ 
on  board  said  boat.  November  20,  1848.  John  SlocktoeUy 
Bherifi*  C.  C." 

On  the  6th  of  February^  1849,  several  persons,  with  said 
CoTMm,  filed  demands  against  said  boat  for  debts  due 
them  for  work  and  labor,  &c. 

Afterwards,  at  said  February  term,  1849,  a  judgment 
by  default  was  rendered  against  the  boat  in  favor  of  said 
creditors,  and  the  damages  on  some  of  the  claims  were 
assessed  by  a  jury.  The  demand  of  Carson  does  not  ap- 
pear to  have  been  before  the  jury  for  assessment. 

On  the  1st  of  iVoy,  1849,  a  bond  executed  by  one  Wat- 
son and  two  other  persons,  payable  to  said  Carson^  and 
approved  of  by  the  clerk  of  the  Court,  was  filed  in  the 
clei^'s  office.  This  bond  was  conditioned  for  the  pay- 
ment of  all  demands  pending  against  the  boat  and  which 
should  be  found  due  on  the  final  determination  of  said 
cause,  with  the  costs.  Upon  the  filing  of  said  bond  the 
boat  was  discharged. 

At  the  August  term,  1849,  on  motion  of  the  owners  of 
the  boat,  the  judgment  by  default  was,  for  good  cause 
shown,  set  aside ;  and,  afterwards,  at  the  same  term,  the 
Court,  on  motion  of  said  owners  of  the  boat,  quashed  the 
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KoT.  Term,   writ  of  attachment,  on  the  ground  of  the  inBofficiency  of 

— —  the  affidavit  on  which  the  writ  issued. 

CiABov  fji^^  plaintiffs  in  error  are  Carson  and  the  other  personB 

Srax^Boat   who  filed  claims  against  the  boat. 

The  plaintiffs  contend  that  the  defendants,  by  moving 
to  set  aside  the  judgment  by  default,  waived  all  objec- 
tions to  the  attachment.  We  do  not  think  so.  The  judg- 
ment by  default  was  against  the  boat,  and  when  the  boat 
was  discharged,  that  judgment  could  have  no  effect.  The 
owners  of  the  boat,  after  such  discharge,  were  the  only 
defendants,  and  no  judgment  for  the  plaintiffs  could  be 
afterwards  rendered,  except  against  those  owners  person- 
ally. Jones  etd,  v.  Gresham^  6  Blackf.  291.  The  judg- 
ment by  default  was  virtually  set  aside  by  the  release  of 
the  boat.  When  the  boat  was  discharged,  the  cause  was 
in  the  same  situation  in  which  it  would  have  been  had 
the  default  not  been  entered.  The  motion  to  set  aside 
the  default,  under  those  circumstances,  cannot  be  consi- 
dered as  curing  any  defect  in  the  attachment.  There  is 
no  doubt  but  that  an  appearance  to  a  suit  may  cure  a 
defect  in  the  process,  but  there  are  many  motions  which 
can  be  made  before  an  appearance  to  the  suit,  and  we 
think  the  motion  now  in  question  must  certainly  be  one 
of  that  kind. 

We  €Lre  next  to  examine  whether  the  giving  of  the  bond 
for  the  purpose  of  having  the  boat  discharged,  was  a 
waiver  of  any  objection  to  the  attachment;  and  we  do 
not  think  it  was.  There  have  been  two  cases  in  diis 
Court  in  which  a  question  very  similar  to  the  one  now 
before  us  was  decided.  The  first  of  those  cases  was  as 
follows :  One  Blaney  commenced  a  suit  by  foreign  at- 
tachment against  one  Burned  and  others.  The  attach- 
ment issued  on  the  23d  of  June^  1829,  waa  levied  on  the 
same  day  on  the  lands  of  Burnett,  and  was  returned  at 
the  Jul^  term  of  the  Court.  At  that  term,  notice  of  the 
pendency  of  the  attachment  was  ordered  to  be  published. 
In  the  ensuing  vacation,  the  defendants  entered  special 
bail.    At  the  next  term,  the  plaintiff  filed  his  declaration, 
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and  the  defendant  moved  the  Court  to  quash  the  attach-    ^or.  Term, 
ment  for  the  insufficiency  of  the  affidavit  and  the  bond ;  . 


and  the  motion  was  sustained.  It  was  objected,  on  error,  ^^" 
that  the  motion  to  quash  was  made  too  late;  but  the  S™ii-BoAT 
judgment  was  affirmed.  Blaney  v.  Findley  etal.,2  Blackf. 
338.  The  other  was  also  a  case  of  attachment,  in  which 
special  bail  had  been  entered  in  vacation,  and  the  Circuit 
Court,  at  the  next  term,  on  motion,  quashed  the  attach- 
ment. It  was  held,  on  error,  that  the  motion  to  quash 
was  made  in  time.  Root  et  cd,  v.  Monroe^  5  Blackf.  594. 
According  to  both  those  cases,  the  giving  of  special  bail 
in  vacation  did  not  prevent  a  motion  at  the  next  term  to 
quash  the  writ. 

The  English  decisions  relative  to  the  question  under 
consideration  are  as  follows :  The  giving  of  a  bail-bond 
in  vacation  for  the  purpose  of  being  discharged  from  an 
arrest  in  a  civil  suit,  does  not  prevent  the  defendant  from 
moving,  at  the  next  term,  to  have  the  writ  set  aside  for  a 
defect  in  the  affidavit.  Jarrett  v.  Dillon^  1  East,  18.  But 
if,  at  the  term  to  which  the  writ  is  returnable,  the  defend- 
ant put  in  special  bail,  he  cannot,  afterwards,  move  the 
Court  to  quash  the  writ.  D* Argent  v.  Yivant^  1  East,  330. 
The  reason  of  the  decision  in  the  last  cited  case  is,  that 
the.  defendant,  by  putting  in  special  bail  after  he  had  had 
an  opportunity  to  move  to  quash  the  writ,  had  waived  the 
objection.  That  reason  does  not  apply  to  the  case  now 
before  us,  because  the  motion  was  made,  for  aught  that 
appears,  at  the  first  term  after  the  defendants  had  notice 
of  the  suit,  and  before  they  had  taken  any  step  in  the  suit, 
at  that  term,  except  to  have  the  default  set  aside. 

The  objection  to  the  affidavit  on  which  the  attachment 
issued  is,  that  it  does  not  state  the  name  of  the  person 
who  contracted  the  debt.  That  objection  is  fatal.  The 
Steam-Boat  Tom  Botding  v.  Haugh^  5  Blackf.  188. 

Per  Curiam. — The  judgment  is  affirmed  witli  costs. 

R.  Crawford^  for  the  plaintifi*. 

C  Dewey y  for  the  defendant. 

(1)  This  action  was  founded  on  article  2,  of  chapter  4St,  R.  S.  1843,  and 
was  for  labor  done  upon  the  steam-boat  Talma,  and  for  supplies  and  mate- 
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Not.  Term,    riila  fornuhed  for  the  boat.    Said  article  enacts  that  boats  boUt,  repaired, 
1851.        or  equipped  within  the  jurisdiction  of  this  state,  or  bj  citisens  of  this 


TauLLiNOxa    Btate,  without  the  jurisdiction  thereof,  which  shall  afterwards  come  within 
r.  such  jurisdiction,  shall  be  liable  for  all  debts  contracted  by  the  master, 

WssB.  owner,  or  consignee,  on  account  of  work  done  and  supplies  or  materials 
ftimished,  Ac.,  for  or  towards  the  building,  repairing,  fitting,  faraishing, 
or  e|)uipping  such  boats;  and  such  debts  shall  be  a  lien  on  such  boats, 
their  tackle,  apparel,  and  furniture,  d(C.  Where  the  sum  demanded  exceeds 
100  dollars,  if  the  person  haying  such  demand,  shall  file  with  (he  clerk  of 
the  Circuit  Court  where  the  boat  is,  a  statement  of  his  daim,  anneiing 
thereto  an  affidavit  that  the  claim  is  justly  due  and  owing,  he  may  hare  a 
wari'ant  of  attachment  issued  against  the  boat,  directing  the  seizure  and 
detention  of  the  boat,  and  its  tackle,  apparel,  and  furniture,  by  the  sheriff, 
until  the  final  determination  of  the  proceedings  under  the  attachment,  and 
ontil  payment  is  made  of  the  demand,  if  judgment  be  rendered  in  faror  of 
the  claimant.  Upon  the  return  of  the  warrant,  other  creditors  having  de- 
mands against  the  boat  of  the  description  aboYe-named,  may  join  in  the 
declaration,  Ac,  The  boat  may,  however,  be  discharged  from  arrest  and 
detention,  if  the  master,  owner,  or  consignee  shall,  before  final  judgment, 
give  bond  and  surety,  to  be  approved  of  by  the  clerk  who  issued  the  war- 
rant, conditioned  to  pay  and  satisfy  all  demands  pending  against  the  boat 
which  shall  be  adjudged  to  be  due  and  owing,  on  the  determination  of  the 
cause,  or  if  he  then  pay  such  demands,  together  with  the  costs  of  the  pro- 
ceedings.   R.  S.  1843,  p.  778. 


Teulldtoer  V,  Webb. 

The  circumstance  that  a  juror  is  related  to  one  of  the  parties  by  marriage 
with  his  niece,  is  a  sufficient  cause  of  challenge  by  the  adverse  party. 

A  party  may  object  to  the  examination  of  a  juror  without  oath,  as  to  his 
competency;  but  if  he  permits  the  question  to  be  put  to  the  juror,  and 
answered  by  him,  without  requiring  him  to  be  sworn,  he  waives  the  ob- 
jection. 

Parol  evidence  is  not  admissible  to  prove  a  contemporaneous  understanding 
and  agreement  contraiy  to  the  terms  of  a  deed  between  the  parties. 

nurm^  ERROR  to  the  Fountain  Circuit  Court. 

Blackfurd,  J. — This  was  an  action  of  trespass  quart 
dausum  fregU,  brought  by  Webb  against  TruUinger.  The 
gravamen  is,  that  the  defendant,  with  force  and  arms, 
broke  and  entered  two  certain  coal-banks  or  veins  of  coal 
of  the  plain tlif,  situate  on  the  east  half  of  the  north- west 
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quarter  of  section  thirty-one,  township  nineteen  north,   ^o^-  Term, 

range  eight  west,  in  Fountain  county,  Indiana,  and  dug 1 — 

out,  &c.  TEuixmen 

The  defendant  pleaded  not  guilty.    Verdict  and  judg-       Wkbb. 
ment  for  the  plaintiff. 

The  first  error  assigned  is,  that  the  Court  improperly 
oyerruled  a  challenge  to  one  of  the  jurors. 

The  bill  of  exceptions,  on  that  subject,  is  as  follows: 
The  defendant  challenged  Jacob  Kinney,  one  of  the  jurors, 
for  the  following  cause,  to-wit,  that  said  juror,  on  being 
interrogated  by  the  defendant,  without  being  sworn  to  an- 
swer questions,  disclosed  the  fact  that  he  was  related  to  '" 
the  plaintiff  in  the  following  degree — ^by  marriage  with 
the  plaintiff's  niece ;  and  the  said  juror,  after  being  sworn 
to  try  said  cause,  repeated  that  said  relationship  existed, 
without  being  sworn  to  that  fact;  whereupon  the  defend- 
ant moved  the  Court  to  discharge  said  jiiror,  which  mo- 
tion was  overruled,  and  the  juror  permitted  to  be  sworn 
in  chief,  and  serve  on  the  jury,  in  said  cause.  To  the 
overruling  of  which  motion  the  defendant  excepts. 

We  have  no  doubt  but  that  the  cause  of  challenge  was 
sufficient.  Lord  Cokeys  language,  on  the  sul:ti^^'  ^^  ^ 
follows :  Affinity  or  alliance  by  marriage  is  a  principal 
challenge,  and  equivalent  to  consanguinity,  when  it  is  be* 
tween  either  of  the  parties,  as  if  the  plaintiff  or  defend- 
ant marry  the  daughter  or  cousin  of  the  juror,  or  the  juror 
marry  the  daughter  or  cousin  of  the  plaintiff  or  defendant, 
and  the  same  continues,  or  issue  be  had.    Coke  Litt.  157. 

The  plaintiff  contends  that  the  juror,  when  questioned 
as  to  the  cause  of  the  challenge,  should  have  been  sworn. 
There  is  no  doubt  but  that  the  plaintiff  might  have  ob- 
jected to  the  examination  of  the  juror  without  oath;  but 
the  plaintiff,  by  permitting  the  questions  to  be  put  to  the 
juror,  and  answered  by  him,  without  requiring  him  to  be 
sworn,  waived  the  objection.  The  Circuit  Court,  instead 
of  permitting  the  juror  to  be  sworn  on  the  jury,  should 
have  sustained  the  challenge. 

The  second  error  assigned  relates  to  the  rejection  of 
certain  parol  evidence  offered  by  the  defendant. 
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»or.  Term,       On  the  trial,  the  plaintiff  gave  in  evidence  a  convey- 

ance  for  the  tract  of  land  hereinbefore  described,  executed 

TEULLwott  Yiy  him  and  his  wife  to  the  defendant.  In  that  convey- 
WsBB.  ance,  there  is  the  following  reservation:  ''Reserving, 
however,  to  ourselves,  our  heirs,  and  assigns  forever,  the 
exclusive  privilege  and  power  of  excavating  the  earth  and 
removing  the  stone-coal  from  two  coal-banks,  situate  on 
a  certain  branch  or  creek  running  through  the  said  lot  of 
land;  the  said  coal-banks  situated,  one  on  the  west  side 
and  one  on  the  east  side  of  said  branch  or  creek ;  and 
also  reserving  sufficient  ground  for  a  road  on  the  east  line 
of  said  lot  to  a  place  opposite  said  coal- banks;  thence 
the  nearest  and  best  way  to  said  coal-banks  to  remove 
said  coal  on." 

Whereupon  the  defendant  offered  to  prove  that,  at  the 
time  of  said  conveyance  and  reservation,  it  was  llie  un- 
derstanding and  agreement  of  the  parties  to  said  deed, 
that  the  coal  for  which  this  suit  is  brought  was  to  be  the 
coal  of  the  defendant;  also  that  a  coal-bank,  at  the  time 
of  the  execution  of  said  deed,  was  understood  to  be  a 
visible  bank  of  coal,  and  not  the  entire  vein  of  coal,  all  of 
which,  except  the  four  visible  coal-banks,  the  Coort  re- 
fused to  permit  the  defendant  to  prove  to  the  jury.  To 
the  refusal  of  the  Court  to  permit  the  defendant  to  make 
said  proof,  the  defendant  excepts. 

We  think  the  Court  did  right  in  excluding  this  parol 
evidence.  The  understanding  and  agreement  of  the  par- 
ties, relative  to  the  reservation,  must  be  ascertained  by 
the  face  of  the  conveyance  itself.  Evidence  of  the  cir- 
cumstances surrounding  the  parties  when  the  conveyance, 
with  the  reservation,  was  executed,  was  admissible,  in 
order  to  enable  the  Court  to  give  a  proper  construction  to 
the  face  of  the  conveyance.  But  that  is  a  different  mat- 
ter. It  is  not  shown  that  there  is  any  latent  ambiguity 
in  the  conveyance. 

Per  Curiam. — The  judgment  is  reversed  widi  coats. 
Cause  remanded,  &c. 

W.  H.  MaBory^  for  the  plaintiff. 

H.  8.  Lane  and  S.  C.  WUUvn,  for  the  defendant. 
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I 

Not.  Term, 

Shbrrt  V.  Reynolds.  1851. 


Sbebbt 

Irrelerant  instructions,  or  harmless  erroneous  instructions,  given  to  the     -.     ^' 
jury,  furnish  no  ground  for  rerersing  a  judgment. 

ERROR  to  the  Tippecanoe  Circuit  Court.  Saturday, 

Perkins,  J. — John  Sherry  brought  an  action  of  trespass  ^^^^^  ^• 
against  Matthew  H.  Winton  and  William  F.  Reyndis^ 
charging  an  assault  and  battery  and  a  false  imprison- 
ment. The  defendants  severed  in  pleading.  Reynolds 
pleaded  the  general  issue.  A  jury  was  called  and  the 
issue  tried.  The  plaintiff  obtained  a  verdict  for  50  dol- 
lars damages  against  Reynolds^  and  judgment  on  the 
yerdict.  The  issue  upon  WintorCs  plea  has  not  been,  so 
far  as  appears,  submitted  for  trial.  Sherry,  dissatisfied 
with  the  amount  of  damages  he  obtained,  prosecutes  this 
writ  of  error. 

The  facts  are  these :  The  Circuit  Court  of  CarroU  county 
issued  a  writ  of  attachment  against  said  Sherry  and 
others  for  contempt  in  disobeying  an  injunction  awarded 
by  said  Court.  The  writ  was  directed  to  said  WinUm^ 
the  sheriff  of  Tippecanoe  county,  commanding  him  to  ar- 
rest Sffierry,  &c.  Sherry  resided  in  Tippecanoe  county. 
Winton  undertook  to  arrest  him.  Sherry  resisted,  and 
Winton  commanded  the  assistance  of  Reynolds.  Reynolds 
assisted,  Sherry  was  taken  and  imprisoned,  and  this  suit 
was  instituted  to  recover  damages  therefor. 

On  the  trial,  the  defendant  read  in  evidence,  in  mitiga- 
tion of  damages,  the  writ  of  attachment,  &c.,  to  the  she- 
riff, Winton.  This  is  assigned  for  error.  That  writ  was 
illegal  upon  its  face,  the  Circuit  Court  of  Carroll  county 
having  no  authority  to  issue  such  a  writ  to  the  sheriff  of 
another  county,  and  was,  of  course,  not  a  protection  to 
those  acting  under  it ;  but  we  think  it  was  right  that  it 
should  go  in  evidence  to  aid  in  explaining  the  circum- 
stances and  character  of  the  arrest,  as  the  jury  might 
consider  these  in  the  Assessment  of  damages.  See  Hall 
V.  Warren  et  al.,  2  McLean  332. 

The  Court  instructed  the  jury : 
Vol.  III.— 25 
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KoT. Tenn,        1.  "That  the  proceedings  on  the  attachment  andwar- 

! rant  of  commitment  on  which  Mr.  Sherry  was  anreBted, 

Shtot      ^gj.^  jjj  ^^^  name  of  The  State  of  Indiana  v.  Sherry  and 
Bktkolm.     others,  and  were  independent  of,  and  no  part  of,  the  civil 
suit  pending  between  the  bank  and  the  Sherrys. 

2.  "That  Mr.  Reynolds  was  as  much  boand  as  any 
other  stranger  to  obey  the  command  of  the  sheriff  in 
serving  said  process,  if  the  process  had  been  legally 
issued." 

Reynolds  was  in  the  bond  given  upon  the  granting  of 
the  injunction  above  named,  and  was  a  stockholder  and 
director  in  the  bank  mentioned  in  the  first  instruction. 

These  instructions  were  objected  to ;  but  we  do  not  see 
that  they  could  have  done  any  harm;  for,  whether  the  at- 
tachment was,  or  was  not,  to  be  regarded  as  an  entirely  se- 
parate proceeding  from  the  suit  by  the  bank,  (a  point  we 
do  not  decide,)  was  a  question  that  could  not  influence 
this  case.  The  Court  might  have  issued  the  writ,  mm 
motUy  eu9  well  in  one  case  as  the  other ;  or  the  bank  might 
have  moved  for  it  as  well  in  one  case  as  the  other.  Her 
agency  in  procuring  it,  if  that  was  to  have  any  weight, 
might  have  been  as  much,  whether  it  was  regarded  as 
part  of  a  pending,  or  as  a  new,  suit;  and  that  agency 
might  have  been  shown  to  the  jury.  As  to  the  injunction, 
its  legality  is  not  denied  in  this  suit,  nor  in  any  other,  so 
far  as  we  are  advised. 

The  second  instruction  asserts  a  truth,  and  it  was  not  pre- 
tended below  that  the  attachment-writ  was  legal.  We  do 
not  know  what  other  instructions  were  given,  but  we  do 
know  that  said  writ  was  not  held  out  to  the  jury  as  legal,  for 
the  decision  of  the  Supreme  Court  to  the  contrary  wsii 
given  in  evidence  to  them ;  and  harmless  erroneous  in- 
structions are  not  ground  for  reversing  a  judgment. 

There  is  no  brief  in  the  case,  and  no  other  points 
appear,  by  the  record,  to  have  been  made. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs. 

R.  C.  Gregory,  J.  Petlit,  and  S.  A.  Huff,  for  the  plaintiC 

A.  8.  White y  for  the  defendant. 
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Not.  Term, 

BuTTCRFiELD  and  Others  v.  Beall.  ^Q^^- 

If  a  wife,  at  the  time  of  her  marriage,  is  seized  of  an  estate  of  inheritance  y 

in  land,  the  husband)  upon  the  marriage,  becomes  possessed  of  an  estate        Beall. 
therein  daring  their  joint  lives,  which  he  may  convey.  [   8  SSOi 

An  attempt  by  a  husband  possessed  of  such  an  estate,  to  convey  the  fee  of  ™ 

the  land,  will  not  render  his  deed  ineffectual  to  convey  his  actual  estate. 

An  instrument  purporting  to  convey  land  in  this  state,  in  order  to  be 
efiectnal,  must  be  executed  according  to  our  law. 

The  B.  S.  1843  require  that  a  power  of  attorney  to  convey  lands  in  this 
state,  shall  be  executed  with  the  formalities  required  in  the  execution  of 
a  deed  of  conveyance. 

The  certificate  of  acknowledgment  to  a  power  of  attorney,  executed  by 
husband  and  wife  in  another  state,  to  convey  land  in  this  state,  did  not 
ahow  that  the  wife  was  examined  without  the  hearing  of  her  husband. 
Held,  that  the  attorney  was  not  authorized,  under  the  power,  to  convey 
tlie  estate  of  the  wife. 

A  deed  made  by  an  attorney  under  a  power  executed  by  his  principals 
(yalid  as  to  the  husbands  who  executed  the  same  but  invalid  as  to  their 
wires,)  was  as, follows:  This  indenture  made,  Ac,  between  A.  B.,  of, 
Ac.,  attorney  in  fact  for  C.  D,  and  E.  D.,  his  wife,  and  F.  O.  and  E.  O., 
his  wife,  parties  of  the  first  part,  and  J.  K.,  of,  <fec.,  of  the  second  part, 
iritnesseth,  that  the  said  A.  B.,  party  of  the  first  part,  in  consideration 
of,  Ac.,  to  the  said  party  of  the  first  part  by  the  said  party  of  the  second 
pari  in  hand  paid,  Ac.,  hath  granted,  bargained,  and  sold,  Ac,  unto  the 
■aid  party  of  the  second  part,  all  the  following  described  piece  or  parcel  of 
land,  (describing  it,)  being  in  the  county  of  Ripley  aud  state  of  Indiana, 
Ac.  To  have  and  to  hold,  Ac.  And  the  said  party  of  the  first  part,  his 
heiis,  executors,  and  administrators  the  aforesaid  tract,  Ac,  to  the  said 
J,  K.yiis  heirs,  Ac,  will  forever  warrant  and  defend.  In  witness  where- 
of iHe  said  A,  B.,  attorney,  hath  hereunto  set  their  hands  and  seals  the 
dflji|Ddyear,Ae.  C. D., [seal].  £.D.,[8eal].  F.G.,[seal].  £.(?.,[seal]. 
By  A.  B,,  [seal],  their  attorney  in  fact.  The  deed  was  attested  by  two 
witnesses,  and  the  justice  before  whom  the  acknowledgment  was  taken, 
certified  that  A.  B.,  "  attorney  aforesaid,"  personally  appeared  before 
him,  and  "  acknowledged  the  foregoing  instrument  of  writing  to  be  his 
Toltintaiy  act  and  deed."  Held,  that  the  deed  of  the  attorney  was  suffi- 
cient to  convey  the  estates  of  the  husbands. 

APPEAL  from  the  Ripley  Circuit  Court.  Saturday, 


Perkins,  J. — John  Beall  filed  a  bill  in  chancery  in  the 
Circuit  Court,  from  which  it  appears,  that  Charles 
B.  Johnson  was,  in  his  lifetime,  the  owner  of  the  lands 
hereinafter  described ;  that,  at  his  death,  said  lands  were 
inherited  by  Caroline  Johnson  and  Adeline  Johnson^  his 
helm;  that  said  Caroline  intermarried  with  Abel  Butter- 
JUldf  and  said  Adaline  with  Richard  Bush,  an4.  that  after- 
wards the  four  executed  the  following  power  of  a(ttorney : 


December  6 
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KoT.  Term, 
1851. 

BuTTKBrnELD 

T. 

BXALL. 


<'  Know  all  men  that  we,  Abd  BuLterfidd  and  Carclme 
BuUerficld,  his  wife,  (late  Caroline  Johnson,)  and  Richard 
Bush  and  Adaline  Busk,  his  wife,  (late  Adaline  Johnson^ 
of  the  city  of  Nauvoo,  Hancock  county,  Illinois,  have  made  " 
&c.,  "and  by  these  presents  do  make,"  &c.,  *^  Jonathan 
C,  Wright y  of  said  Nauvoo,  our  true  and  lawful  attorney, 
for  us,  and  in  our  names,  to  take  possession  of  the  fol- 
lowing pieces  and  parcels  of  land,  viz.,  the  south-east 
quarter,"  &c.,  "  being  in  the  county  of  Ripley  and  state 
of  Indiana^'*  &c.;  "  and  the  said  Jonathan  C.  Wrighty  by 
virtue  of  these  presents,  as  our  attorney,  is  fully  authorized 
and  empowered  to  bargain,  sell,  and  convey  the  said  lands, 
or  any  part  of  them,  with  their  hereditaments  and  appur- 
tenances, to  any  person  or  persons,  upon  such  terms  as  to 
him  shall  seem  just  and  equitable,  and  to  execute  and 
deliver  good  and  sufficient  deeds  and  conveyances  for  the 
same  and  every  part  thereof,  according  to  law,  warranting 
the  same,"  &c.,  "and  to  affix  our  several  names  to  such 
deeds  and  conveyances,  we  hereby  approving  and  ratify- 
ing," &c.    "  In  witness,"  &c. 

This  power  of  attorney  is  signed  and  sealed  by  the  par- 
ties, and  has  appended  the  following  acknowledgment: 

"  State  of  Illinois,  Hancock  county,  city  of  Nauvoo,  ss.  I, 
William  W,  Phelps,  notary  public  in  and  for  the  city  of 
Nauvoo,  county  and  state  aforesaid,  duly  commissioned 
by  the  governor  of  said  state,  do  certify  that  Abel  Butter- 
JUld,  Caroline  Butterfield,  his  wife,  Richard  Bush  and  Ada- 
line Bush,  his  wife,  whose  signatures  appear  to  the  fore- 
going power  of  attorney,  and  who  are  personally  known 
to  me  to  be  the  persons  described  in,  and  who  executed 
the  same,  did  severally  acknowledge  that  they  had  exe- 
cuted said  power  of  attorney  for  the  uses  and  purposes 
therein  mentioned.  And  the  said  Caroline  Butterfield  and 
Adaline  Bush  having  been  by  me  made  acquainted  with 
the  contents  of  said  power  of  attorney,  and  examined 
separate  and  apart  from  their  said  husbands,  acknow- 
ledged that  they  had  executed  the  same,"  &c.  "  In  testi- 
mony," &c.     Signed  and  sealed  by  the  notary. 

There  is  also  a  note  succeeding  the  acknowledgment, 
that  the  instrument  had  been  recorded. 
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Having  this  power  of  attorney,  it  appears  that  Wright   Not.  Term 

came  to  Indiana  and  sold  to  John  Bcall  a  part  of  the  lands  ! 

described  in  it,  and  executed  to  him  a  deed,  of  which  the  B'^™"*"^ 
subjoined  is  a  copy :  ,   Bxau. 

"  This  indenture,  made  this  twenty-fifth  day  of  March^ 
A.  D.,  1846,  between  Jonathan  C,  Wright,  of  the  county 
of  Hancock^  state  of  Illinois,  attorney  in  fact  for  Ahd  But- 
terfiddf  Caroline  Butter/ieldy  his  wife,  and  Richard  Bush 
and  Adaline  Bush^  his  wife,  parties  of  the  first  part,  and 
John  BeaB^  of  the  county  of  Ripley  and  state  of  Indiana^ 
of  the  second  part,  witnesseth,  that  the  said  Jonathan  C 
Wright,  party  of  the  first  part,  for  and  in  consideration  of 
the  sum  of  four  hundred  and  seventy-five  dollars  to  the 
said  party  of  the  first  part  by  the  said  party  of  the  second 
part  in  hand  paid,  the  receipt  whereof  is  hereby  acknow- 
ledged, hath  granted,  bargained,  and  sold,  and  by  these 
presents  doth  grant,  bargain,  and  sell  unto  the  said  party 
of  die  second  part,  all  the  following  described  piece  or 
parcel  of  land,  to-wit,  the  south-east  quarter  of  section  fif- 
teen,in  township  seven  north,  of  range  twelve  east,  of  lands 
subject  to  sale  at  Jeffersonville,  Indiana,  being  in  the  coun- 
ty of  Ripley  and  state  of  Indiana,  containing  one  hundred 
and  sixty  acres,  be  the  same  more  or  less,  together  with 
all  the  appurtenances  thereunto  belonging,  to  have  and 
to  hold  the  above  described  premises  with  the  appurte- 
nances to  the  same  belonging,  to  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever.  And  the  said 
party  of  the  first  part,  his  heirs,  executors,  and  adminis- 
trators, the  aforesaid  tract  of  land,  with  the  appurtenances, 
to  the  said  John  Beall,  his  heirs  and  assigns,  will  forever 
warrant  and  defend.  In  witness  whereof,  the  said  Jona" 
than  C  Wright,  attorney,  hath  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  above  written.  Abel 
Butterfieldf  [seal].  Caroline  BtUterfield,  [seal].  Richard 
Bush,  [seal].  •Adaline  Bush,  [seal].  By  Jonathan  C,  Wright, 
[seal],  their  attorney  in  fact. 

**  Signed,  sealed,  and  delivered  in  presence  of  Abel  Ca- 
vendeTj  John  M.  Cavender, 

"  State  of  Indiana,  Rijpley  county,  ss.    Personally  ap- 
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peace  of  said  county,  Jonathan  C.  Wrighty  attorney  afore> 
y  said,  and  acknowledged  the  foregoing  instrument  of  wri- 

BxAu.  ting  to  be  his  voluntary  act  and  deed  for  the  purposes 
therein  mentioned.  Given  under  my  hand  and  seal,  this 
25th  day  of  March,  1846.  John  Cavender,  [seal],  justice 
of  the  peace." 

It  further  appears  that  afterwards,  Stephen  S.  Hardn^^ 
an  attorney  at  law,  supposing  the  conveyance  from  Wright 
to  Beall  inoperative,  instituted  an  action  of  ejectment 
upon  the  demise  of  Butter/ield  and  Bush,  and  their  wives, 
to  recover  possession  of  the  land  attempted  to  be  con- 
veyed; and  the  Circuit  Court  of  Ripley  county  being  of 
opinion  that  said  conveyance  was  void,  he  succeeded  in 
the  action  and  ousted  Beall  of  possession.  It  also  ap- 
pears that  afterwards,  in  1850,  said  Harding  caused  to 
be  instituted  in  the  Ripley  Circuit  Court,  against  said  BeaB, 
an  action  for  the  mesne  profits  of  said  land  during  said 
BeaWs  possession,  and  that  said  action  was  pending  at 
the  filing  of  this  bill.  It  is  alleged  by  Beall  that  BiUter- 
Jidd  and  wife,  and  Bush  and  wife,  are  residing  in  the  ter- 
ritory of  Vlahy  and  are  insolvent;  and  that  Wright  is  in 
parts  unknown.  He  prays  an  injunction  restraining  the 
prosecution  of  the  suit  for  mesne  profits,  and  also  prays 
for  the  perfection  of  the  conveyance  to  him  of  the  land,  &c. 

Upon  the  filing  of  the  bill,  verified  by  oath,  an  injanic* 
tion  was  moved  for  as  prayed,  and  the  Court  granted  it. 
Thereupon,  the  defendants  below  appealed  to  this  Court. 

We  have  concluded  that  the  injunction  in  this  case 
cannot  be  sustained. 

Upon  the  marriage  of  Caroline  Johnson  with  Abd  But- 
teffidd,  said  Butter/ield  became  possessed  of  an  estate  for 
their  joint  lives  in  her  real  property.  So  in  the  case  of 
Adaline  Johnson  and  Richard  Bush.  That  estate  the  hus- 
bands could  respectively  convey ;  2  Kent,- 133 ;  and  an 
attempt  by  them  to  convey  the  fee-simple  would  not  ren- 
der void  their  conveyance  as  to  the  interest  they  did  pos  - 
sess.  R.S.p.417,s.23.— Id.p.  425,8.64.— 4Kent,83.  If, 
then,  Buttetfield  and  Bush  made  a  conveyance  of  the  land 
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in  question,  binding  upon  them,  to  Beatt^  in  Marchy  1846,  as   Nor.  Term, 

they  and  their  wives,  according  to  the  bill,  are  still  living, ! — 

the  right  of  possession  of  said  land  is  in  Beall,  the  mesne  "^^^** 
profits  of  it  belong  to  him,  and  he  had  a  defense  at  law  Bbau. 
to  the  ejectment  suit.  We  think  they  did  make  such  a 
conveyance.  It  will  be  admitted  that  the  deed  made 
(fvhich  we  have  set  out  above)  is  inoperative  as  to  the 
wives  of  said  BuUerfidd  and  BiLshy  and  will  not  bar  an 
entry  by  them  on  the  decease  of  their  said  husbands. 
The  land  being  situate  in  this  state,  it  was  necessary  that 
the  instrument  purporting  to  convey  it  should  be  executed 
according  to  our  law — ^the  lex  loci  rei  sike,  1  Blackf.  372. 
And  as,  in  the  present  case,  the  conveyance  was  made 
by  the  owners  through  an  attorney,  it  was  necessary  that 
the  instrument  transferring  to  said  attorney  the  power  to 
convey,  should  be  executed  with  the  same  formalities  as 
are  required  in  the  execution  of  a  deed  of  conveyance. 
R.  S.  p.  421,  s.  43.  That  instrument  was  not  so  executed. 
In  the  acknowledgment  it  was  not  certified  that  the  wives 
were  examined  "  without  the  hearing"  of  their  husbands. 
This  should  have  been  done.  R.  S.  p.  421,  ss.  40, 41,  and 
42  (1).  But  the  acknowledgment  is  well  certified  as  to 
the  husbands.  The  power  to  Wright  was  valid  as  against 
them;  and  his  deed  to  BeaU  under  it,  though  very  inartifi- 
eially  drawn,  we  have  determined,  not  however  without  a 
good  deal  of  hesitation,  should  be  held  operative  to  the 
extent  of  the  power  that  had  been  legally  conveyed  to 
him.  See  Story  on  Agency,  s.  147,  et  seq.  The  deed  was 
signed  and  sealed  by  him  with  the  names  and  seals  of  his 
principals,  and  they  are  once  designated  in  it  as  the 
parties  of  the  first  part,  and  we  think  should  be  bound 
by  it.  It  was  Wrighfs  intention  to  act  under  the  pow- 
er granted  him;  and  justice  will  be  promoted  and  liti- 
gation, perhaps,  saved,  by  holding  the  deed  operative. 
Under  this  view  of  the  case,  BealTs  remedy  is  at  law,  as 
to  the  possession  of  the  land;  and  there  has  been  no  ad- 
judication below  upon  the  question  of  his  right  to  a  de- 
cree perfecting  the  deed  as  against  the  female  defendants 


308  CASES  IN  THE  SUPREME  COURT. 

KoT.  Term,    in  the  bill.    See  Story  supra;  and  Edmonson  v.  Orry  12 
^^^^'      Smeade  and  Marshall,  541. 

BxA£L  p^  Curiam. — ^The  decree  is  reversed  with  costs.   Cause 

1>0B.       remanded,  &c. 

/.  Rymauy  for  the  appellant. 
E.  Dumont,  for  the  appellees. 

(1)  S«e  Pardun  y.  Doht$htrgtT,  May  term,  1853,  pQwt, 


Beall  v.  Uo£  on  the  Demise  of  Butterfield  and  Others. 

ERROR  to  the  Ripley  Circuit  Court. 

Per  Curiam, — ^Ejectment  below  by  Doe  on  the  dembe 
of  Butterfield  and  others  against  John  Beall,  Recovery  by 
the  plaintiff  of  the  land  sued  for. 

Title  was  shown  in  the  plaintiff's  lessors — Abel  Butter- 
Jieldy  Caroline  Butterfield,  Richard  Bush,  and  Adaline  Bush, 
The  defendant  then  gave  in  evidence,  the  power  of  attor- 
ney from  said  persons  to  Jonathan  C.  Wrig/it,  which  is  set 
out  in  the  opinion  in  the  case  of  Butterfield  et  al.  v.  Beallj 
at  the  present  term  of  this  Court  (1).  And,  also,  the  deed 
of  conveyance  set  out  in  the  same  opinion  from  said 
Wriglit,  under  said  power,  to  the  above-named  BeaU. 
The  Court  gave  judgment  for  the  plaintiff  below  in  this 
case  on  the  ground  that  said  deed  conveyed  nothing  to 
BeaH.  We  have  decided  in  the  case  above  named  that 
said  deed  did  convey  the  legal  title  to  BeaU,  and,  as  he 
was  in  possession,  the  judgment  against  him  was  erro- 
neous. 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
&c. 

E.  Dumont,  for  the  plaintiff. 

/.  Ryman,  for  the  defendant. 

(1)  See  the  next  preceding  case. 
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Nor.  T«u» 

Paxbbb  and  Another  v.  Thb  Stats  on  the  Relation  of '■ — 

McFaddjsn  and  Others. 


In  debt  upon  a  bond^  the  plea  of  nil  debet  is  bad  upon  general  demurrer. 


▼. 
Tbx  Stavs. 


ERROR  to  the  Cass  Circuit  Court.  Saturday, 

Blackfoad,  J. — ^Thifl  .was  an  action  of  debt  commenced 
in  1 846,  by  the  state,  on  the  relation  of  McFadden  and 
others,  against  Parish  and  another. 

The  suit  is  founded  on  a  penal  bond  executed  by  said 
Parish,  the  principal,  and  the  other  defendants,  his  sure- 
ties. The  bond  is  conditioned  for  the  faithful  discharge, 
by  Parishy  of  his  duty  as  coroner  of  Cass  county. 

The  declaration  assigns,  as  a  breach  of  the  c.ondition 
of  the  bond,  that  the  relators,  McFadden  and  others,  on 
the  3d  of  September y  1842,  recovered  judgment  against  one 
Bass  and  others  for  the  sum  of  270  dollars,  Ross  being 
sheriff  of  said  county ;  that  the  relators  sued  out  a  fieri 
facias  upon  said  judgment,  on  the  15th  of  December y  1842, 
and  delivered  the  same  to  said  Parishy  as  coroner  as 
aforesaid,  to  be  executed;  that  said  execution  was  return- 
able on  the  13th  of  June,  1843 ;  and  that  said  Parish  never 
retorned  said  execution. 

The  defendants  pleaded  nildebety  and  several  other  pleas 
in  bar.  The  plea  of  nil  debet  was  demurred  to  generally, 
and  the  Court  sustedned  the  demurrer.  The  other  pleas 
led  to  issues  of  fact. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff  for  the  penalty  of  the  bond,  to 
be  discharged  by  the  payment  of  219  dollars  and  65 
cents,  with  costs. 

The  first  error  assigned  is,  that  the  demurrer  to  the  plea 
of  nU  debet  should  have  been  overruled.  That  demurrer 
was  righlly  sustained.  The  suit  being  on  a  bond,  nil 
ddfd  was  a  bad  plea  on  general  demurrer.  Tate  v.  Wy- 
mtmdy  7  Blackf.  240. 

The  second  error  assigned  is,  that  the  plaintiff  could 
not  be  entitled  to  more  than  nominal  damages. 

Vol.  III.— 27 
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Jfcv.  Tcmif       ThQ  evidence  is  not  set  out  in  the  record,  and  the 

amount  asseased  by  the  Court,  on  the  payment  of  which 

^^^  the  judgment  would  be  discharged,  is  less  than  the  sum 
for  which  the  execution  issued.  There  does  not  appear, 
therefore,  to  be  any  ground  for  the  second  assignment  of 
errors. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent. 
damages  and  costs. 
/,  W,  Wrighty  for  the  plaintiff. 
/.  Morrison  and  8.  Mafor,  for  the  defendant. 


Usher  v.  Cornwell. 

In  a  suit  by  an  infant  before  a  justice  of  the  peace,  the  naming  of  a  person 
as  next  friend^  in  the  summons,  may  be  considered  as  an  appointment  of 
the  person  as  next  friend. 

A  defendant  who  was  sued  bj  an  infant  before  a  justice  of  the  peace,  ap- 
peared to  the  suit  before  the  justice,  Went  to  trial  on  the  oaerits,  and 
suffered  judgment  to  be  rendered  against  him,  without  making  the  ob- 
jection that  the  next  friend  of  the  infant  had  not  consented  in  writing  to 
bis  appointment.  The  cause  was  appealed  to  the  Circuit  Oourt,  where  the 
defendant  moved  to  dismiss  the  suit  for  the  want  of  such  written  oonaent 
of  the  next  friend ;  but  the  Circuit  Court  was  not  informed,  by  affidaTit 
or  otherwise,  that  the  defendant  did  not  know  of  the  omission  comphuned 
of,  whilst  the  suit  wss  pending  before  the  justice.  Held,  that  the  Circuit 
Court  correctly  refused  to  dismiss  the  suit. 

dS^'b.         error  to  the  Clay  Circuit  Court. 

Blackford,  J. — This  suit,  which  was  founded  on  con- 
tract, was  commenced  before  a  justice  of  the  peace,  and 
was  taken  by  appeal  to  the  Circuit  Court. 

The  justice's  transcript  is  to  the  following  effect : 

James  M.  ComweU^  by  his  next  friend,  George  H,  Cam- 
u>eUy  V.  Moses  Usher. 

This  action  is  founded  upon  an  account.    Damages 

tso.oo. 

Be  it  remembered  that  on  this  27th  of  June^  1850,  the 
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plaintiff  filed  in  my  office  the  following  account  as  a   ^or.  Term, 
cause  of  action,  to-wit :  lool. 


**  Moses  Usher  to  Jtxmes  M.   Comwdly  Dr.     To  three       u^» 
months'  work  at  ten  dollars  per  month,  $30.00.    June    OomxwwL. 
27th,  1850.    James  M.  CamweU." 

Whereupon  a  summons  issued  made  returnable  on  the 
3d  of  July,  1850,  at  ten  o'clock,  A.  M.,  and  one  subpoena 
for  plaintiff's  witnesses.  Summons  returned  indorsed 
served  28th  June,  1850,  by  copy;  also  subpoena  returned 
served.  The  parties  appeared;  and  the  cause  being 
called,  the  witnesses  sworn  and  examined,  and  all  things 
touching  the  same  fuUy  heard,  it  is  considered  that  the 
plaintiff  recover  of  the  defendant  the  sum  of  26  dollars 
and  90  cents  damages,  and  3  dollars  and  36  cents  costs, 
with  interest  till  paid,  and  the  defendant  in  mercy,  dec. 
Given  under  my  hand  and  seal  this  2d  of  July,  1850 
Wesley  Davis,  J.  P.,  [seal]. 

This  transcript,  duly  certified,  was  filed  in  the  clerk's 
office  on  the  17th  of  July,  1850.  At  the  next  ensuing 
term  of  the  Circuit  Court,  to-wit,  in  September,  1850,  the 
parties  appeared,  and  the  defendant  moved  the  Court  to 
dismiss  the  cause. 

The  grounds  of  the  motion  were,  that  the  plaintiff  was 
an  infant;  that  no  prochein  amy  had  been  appointed  for 
him  by  the  justice;  and  that  no  person  had  consented  in 
writing  to  act  as  prochein  amy  for  the  plaintiff. 

It  was  sliown  that  the  plaintiff  was  an  infant;  that,  on 
the  day  the  summons  of  the  justice  issued,  George  H. 
Ck)mweU  filed  with  the  justice  his  written  acknowledgment 
as  security  for  costs;  and  that  the  summons  required  the 
defendant  to  answer  the  plaintiff,  by  his  next  friend 
Creorge  H,  ComioeU,  of  a  plea,  &c. 

The  motion  was  overruled. 

The  cause  was  afterwards  tried  by  the  Court,  and  judg- 
ment rendered  for  the  plaintiff  for  26  dollars  and  00  cents, 
with  costs. 

The  overruling  of  the  motion  to  dismiss  the  suit  is  the 
only  error  assigned. 

We  think  that  the  naming  of  a  person  as  prochein  amy. 
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Hot.  Term,   by  the  justice,  in  the  summonB,  may  be  considered  as  an 
'  _  appointment  of  such  person  as  prochein  amy. 


r. 


We  have  further  to  inquire  whether  the  fact  that  the 
(knxwttL.    prochein  amy  had  not,  in  terms,  consented  in  writing  to  his 
appointment,  required  the  Circuit  Court  to  dismiss  the  suit 

The  statute  %ays  that,  whenever  requested,  the  justice 
shall  appoint  some  suitable  person,  who  will  consent 
thereto  in  writing,  to  be  named  by  such  [infant]  plaintiff, 
to  act  as  his  next  friend  in  such  suit,  who  shall  be  respon- 
sible for  the  costs  therein.    R.  S.  p.  869. 

In  this  case,  the  prochein  amy  agreed  in  writing  to  be 
responsible  for  the  costs ;  but  the  defendant  says  that  such 
agreement  is  not  a  written  consent  to  his  appointment. 

This  is,  certainly,  a  very  technical  objection,  and  one 
which,  at  all  events,  does  not  show  the  summons  to  be  a 
nullity.  The  omission  of  the  written  consent  in  question, 
was,  at  most,  but  a  mere  irregularity,  which  the  defendant 
might  subsequently  waive,  or  take  advantage  of,  as  he 
should  think  proper.  If,  however,  he  wished  to  object  to 
the  irregularity,  he  should  have  made  the  ol^ection  in  the 
fitst  instance.  Here,  the  defendant  appeared  to  the  suit 
before  the  justice,  went  to  trial  on  the  merits,  and  suffered 
judgment  to  be  rendered  against  him,  without  making  the 
objection.  The  Circuit  Court  were  not  informed,  by  affi- 
davit or  otherwise,  that  the  defendant  did  not  know  of  the 
omission  complained  of,  whilst  the  suit  was  pending  be- 
fore the  justice.  The  Circuit  Court,  under  these  circum- 
stances, were  justified  in  refusing  to  dismiss  the  suit. 
The  objection,  if  otherwise  available,  was  made  too  late. 
It  had  been  waived  by  the  proceedings  before  the  justice. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent. 
damages  and  costs. 

/.  P.  Ushej',  for  the  plaintiff. 

/.  Cowgill,  for  the  defendant. 
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Nor.  Tenn, 
Garter  v.  Thomas.  

Oa&tir 

Where  the  declaration  consists  of  a  special  and  a  common  count,  and  the       Thomas. 
evidence  receiyed  at  the  trial  is  admissible  under  the  common  count,  the 
judgment  for  the  plaintiff  will  not  be  reversed  because  the  special  count   I67    gj! 
is  bad. 

'Where  the  general  issue  and  special  pleas  are  filed  to  the  action,  and  the 
defense  set  up  in  the  special  pleas  is  admissible  under  the  general  issue, 
the  judgment  for  the  plaintiff  will  not  be  reyersed  because  a  demurrer  to 
the  special  pleas  was  erroneously  sustained,  if  no  injury  appears  to  hare 
been  done. 

If  mn  administrator  undertakes,  in  writing,  to  pay  a  debt  of  the  intestate 
when  assets  shall  come  to  his  hands,  he  may  be  sued  on  the  undertak- 
ing, after  the  receipt  of  such  assets,  in  his  individual  capacity,  and  the 
judgment  against  him  will  be  de  bonis  proprUs, 

ERROR  to  the  Qz98  Circuit  Court.  Saturdmg, 

Perkins,  J. — ^This  was  an  action  of  ^sumpsit  by  Suaan  ^^'^•"•*^  '• 
Tkomasy  administratrix  upon  tiie  estate  of  Henry  ThamaSj 
deceased,  against  Ckawncey  Carter ^  in  his  individual  ca- 
pacity, upon  the  following  instrument : 

^*  Spear  8.  TtpUm^  Chauncey  Carter  ^  and  Jordan  V^ue^ 
administrators  of  John  Tipton^  deceased,  will  please  pay 
Henry  Thomas^  or  order,  88  dollars  and  50  cents,  and 
oblige  yours,  &c.,  H.  B.  McKeen.  January  21,  1843." 
The  acceptances  on  said  order  were  as  follows : 
"  Accepted,  as  administrator,  4th  Febmaryy  1843.  S,  8. 
Ionian  " 

*^  Accepted,  to  be  paid  when  funds  are  received  for  the 
estate.     C  Carter^  administrator.'' 

The  declaration  contained  also  the  common  counts. 

Carter  pleaded  the  general  issue  and  several  special 
pleas.  The  special  pleas  were  all  held  bad  on  demurrer. 
There  was  a  trial  upon  the  general  issue^  and  judgment 
against  the  defendant  de  bonis  propriis. 

The  evidence  given  upon  the  tr^al  was:  1.  The  order 
and  acceptances  above  set  out,  the  different  signatures 
having  been  proved;  2.  Proof  that  funds  to  the  amount 
of  300  dollars,  belonging  to  said  estate,  had,  subsequent- 
ly to  said  acceptance,  come  to  the  hands  of  said  Carter; 
that  on  the  1st  day  of  August,  1850,  payment  of  said  ac- 
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NoT.Term,    ceptance  was  demanded  of  him  and  refused;  that  the 

1 —  plaintiff  was  administratrix  on  the  estate  of  Henry  Tko- 

^  mas,  deceased;  that  Car^- had  resigned  as  administrator 

Thomas,  before  the  commencement  of  this  suit;  and  that  John  S. 
Patterson  and  George  T.  Tipton  were  administrators  de 
bonis  non  upon  said  estate.  Tliis  was  all  the  evidence, 
and  was  offered  under  the  common  counts.  Upon  it,  the 
Court,  trying  the  cause  instead  of  a  jury,  found  for  the 
plaintiff  128  dollars,  and  gave  judgment  SLCCordingly. 

It  is  objected  to  this  judgment  th&t  the  declaration  is 
bad,  that  the  special  pleas  were  good,  and  that  the  judg- 
ment, if  for  the  plaintiff  at  all,  should  have  been  a^ain&t 
the  defendant  de  bonis  intestati,  and  not  de  bonis  propriis. 

As  to  the  first  objection,  supposing  the  first  count  of  the 
declaration  bad,  the  common  counts  are  sufficient  to  sup- 
port the  judgment,  and  the  evidence  was  offered  under 
them,  as  well  as  under  the  special  count.  As  to  the  se- 
cond objection,  the  defenses  set  up  in  the  spe<dal  pleas 
were  all  admissible  under  the  general  issue,  and,  hence, 
no  injury,  so  far  as  appears,  was  done  by  the  decision  on 
the  demurrer  to  said  pleas  (1).  Upon  the  third  point,  the 
judgment,  if  against  the  defendant  at  ail,  was  necessarily 
against  him  de  bonis  propriis^  as  he  was  declared  against 
in  his  individual  capacity;  and,  we  think,  upon  the  evi- 
dence, the  judgment  was  rightly  rendered  against  him. 
It  seems  that  ^'  if  an  executor  or  administrator  promises, 
in  writing,  that  in  consideration  of  havin)^  assets,  he  will 
pay  a  particular  debt  of  the  testator  or  intestate,  he  may 
be  sued  on  his  promise  in  his  individual  capacity,  and 
the  judgment  against  him  will  be  de  bonis  propriis^  2 
Williams  on  Ex.  1267.  See,  also,  Jennings  v.  Newman, 
4  T.  R.  ^4n ,—DeYalengin  v.  Duffy,  14  Peters,  282.— JlftZ6r 
V.  KuykendaU,  2  Blackf.  47. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  percent. 
damages  and  costs. 

L.  Barbour  and  A.  G.  Porter,  for  the  plaintiff. 

D,  D.  Pratt,  for  the  defendant. 

(1)  See  Darter  r.  The  State,  5  Blackf.  61  .--^hanklin  v.  Cooper,  8  BUckf 
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Stockwell  and  Another  v.  Walker  and  Others* 


JXof.  Term, 
1851. 

Stdokwxll 


The  revival  of  a  judgment  against  the  principal,  by  a  scire  facias  issued       VAUoai 
against  him  alone,  does  not  release  the  replevin-bail. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  Saturday, 

Perkins,  J. — ^Motion  to  vacate  the  levy  of  an  execution. 
The  motion  was  grounded  upon  the  following  facts : 

On  the  22d  day  of  August,  1839,  John  W.  Keirle  reco- 
vered a  judgment  in  the  Tippecanoe  Circuit  Court,  against 
Dimd  PatUniy  for  over  800  dollars,  and,  on  the  18th  day 
of  November  of  that  year,  Elias  L.  Beard  became  reple- 
vin-bail upon  said  judgment.  In  Febniary,  1845,  John 
W»  Walker^  as  administrator  upon  the  estate  of  said  Keirle, 
who  had  deceased,  obtained  a  judgment  of  revivor  of  said 
judgment  against  Paiton,  in  proceedings  instituted  against 
him  alone.  Afterwards,  in  1849,  said  Walkery  as  adminis- 
trator as  aforesaid,  caused  a  scire  facias  to  be  issued  on 
said  judgment  in  favor  of  Keirle  of  the  22d  of  August,  . 
1839,  against  Patton,  the  judgment-debtor,  and  Beard,  the 
replevin-bail,  and  obtained  judgment  of  revivor  against 
them  jointly,  no  defense  being  made.  Afterwards,  in 
1850,  Walker  caused  an  execution  to  issue,  on  this  last 
judgment,  against  Patton  and  Beard,  which  execution,  the 
sheriff  of  Tippecanoe  county,  Mr.  WiTUon,  levied  upon 
certain  property  as  the  property  of  said  Beard.  The  pro- 
perty thus  levied  upon,  the  plaintiffs  in  this  motion  claim 
to  own  by  a  title  derived  through  Beard. 

The  defendants  to  the  motion  appeared  and  confessed 
the  truth  of  the  allegations  upon  which  it  rested,  and  the 
parties  stipulated  as  follows : 

"  It  is  agreed  that  the  judge,  on  the  hearing  of  said  mo- 
tion, decide  upon  the  following  point  raised  by  it,  and 
none  other,  to- wit:  Did  the  revivor  of  said  judgment 
against  Patton  alone, release  Beard,  his  replevin-bail?  If, 
in  the  opinion  of  the  judge,  it  did  release  Beard,  then  said 
levy  is  to  be  vacated ;  otherwise,  said  levy  is  not  to  be 
vacated." 
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jTov.  T«Rii,       The  Court  below  held  that  Beard  was  not  released,  and 

. —  dismisBed  the  motion. 

®^^  A  judgment  for  the  plaintiff  in  an  action  upon  a  do- 

Srin  Bank   mestic  judgment,  is  not  a  satisfaction  of  the  judgment 
sued  on,  for  it  is  not  payment  of  it,  nor  a  merger  of  it 
The  first  and  second  judgments  in  such  case  are  bat  se- 
^  curities  of  the  same  degree  for  the  same  debt.     It  would 
seem  to  follow,  therefore,  that  both  securities  must  remain 
in  force;  and  to  this  effect  are  the  autiiorities.    Jackson  v. 
Shqffir,  11  John.  bl3.— Andrews  v.  Smiih,  9  Wend.  53. 
And  see  Wright's  Ohio  R.  46.    The  first  judgment,  then, 
not  being  extinguished  by  the  second,  the  parties  to  it,  as 
principal  and  bail,  must  remain  bound  and  liable  to  pro- 
ceedings to  enforce  its  collection.  The  proceeding  against 
the  principal  alone  in  the  first  instance,  could  not  preju- 
dice, and  should  not  be  a  source  of  complaint  to,  the  bail. 
Per  Curiam. — The  judgment  is  affirmed  willi  costs.- 
/.  Pettit  and  iS.  A.  Huff^  for  the  appellants. 
D.  Mace^  for  the  appellees. 


8   816 

126  «a. 


Henry  v.  The  State  Bank  or  Indiana. 

After  the  jury  has  been  impanneled  and  the  eyidenoe  heard,  the  plaintiif 
may,  under  the  R.  S.  1843,  amend  his  writ  and  declaration  by  stnkiiig 
therefrom  the  names  of  any  number  of  the  defendants. 

The  notice  of  the  protest  for  non>payment  of  a  note  payable  at  the  branch 
at  Lawrencehurgh  of  the  state  bank,  stated  that  the  note  was  presented, 
Ac.,  "in  the  bank,"  for  payment,  Ac.  Hdd,  that  the  woida  impovted 
that  the  note  was  presented  within  banking  hours. 

The  holder  of  a  note  payable  at  a  chartered  bank  within  this  state,  may, 
upon  the  note  being  protested  for  non-payment,  notify  all,  or  any  part, 
of  the  indorsers  of  the  fact,  and  render  the  indorsers  thus  notified  liable 
for  the  payment  of  the  note. 

An  indonar  who  has  received  due  notice  of  the  protest  for  non*pcymei&t  of 
such  a  note,  held  by  a  bank,  will  not  be  discharged  because  a  piior  in- 
dorser  was  not  thus  notified,  notwithstanding  it  was  a  usage  of  the  bank 
to  notify  all  indorsers  of  paper  not  paid  at  maturity,  of  protasl. 
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ERROR  to  the  Dearborn  Circuit  Court.  Nor.  Term. 

Perkins,  i.^The  State  Bank  of  Indiana,  fop  the  use  of       ^®^^' 


the  branch  at  Laiorenceburgh,  brought  a  joint  action  of  ^^^ 
assumpsit  against  William  V.  Cheek  and  five  others,  StawBawk 
(among  whom  was  Aat^on  B.  Henry,  the  defendant,)  the 
maker  and  indorsers  of  a  prombsory  note.  The  defend-  ^^^^X's 
ants  appeared  and  pleaded  the  general  issue.  A  jury 
was  impanneled  and  the  evidence  heard.  Thereupon 
the  plaintiff  asked  leave  to  amend  by  striking  from  the 
writ  and  declaration  the  names  of  all  the  defendants  ex- 
cept Henry.  Leave  was  granted;  the  amendment  made; 
and,  on  motion,  the  jury  was  discharged  and  the  cause 
eontinaed  to  the  next  term  at  the  plaintiff's  coat.  At  that 
term,  the  cause  was  tried  by  a  jury  and  the  bank  obtained 
judgment.  A  new  trial  was  denied.  The  evidence  is 
upon  the  record.  The  following  is  a  copy  of  the  note  in 
suit: 

<<$300.  Lawrenceburghy  March  15,  1849.  Ninety  days 
after  date,  I  promise  to  pay  to  the  order  of  Edmund  C, 
Cheek,  the  sum  of  three  hundred  dollars,  negotiable  and 
payable  at  the  Latorenceburgh  branch  of  the  state  bank  of 
Indiana,  for  value  received,  without  any  relief  whatever 
from  valuation  or  appraisement  laws.  Wm,  F.  Cheek,^^ 
Indorsed,  ^^Edmund  C.  Cheek,  John  F,  Cheek,  Simeon  Vin- 
son, A.  B.  Henry,  WUliam  Hvff.^' 

The  demand  of  payment  of  the  note  and  the  protest 
for  non-payment  were  duly  proved.  It  was  shown  that  a 
notice,  containing  the  following  statement,  was  given,  on 
the  day  of  protest,  to  the  defendant,  Henry,  in  person, 
and  forwarded  by  mail  to  the  several  indorsers.  ^*  Please 
take  notice  that  a  note  for  300  dollars,  drawn  by  Wm.  F. 
Cheek  in  favor  of  Edmund  C.  Cheek,  or  order,  dated  Law- 
renceburgh,  15th  day  of  March,  1849,  payable  ninety  days 
after  date,  at  the  Lawrenceburgh  branch  of  the  state  bank 
of  Indiana,  indorsed  by  you,  was  this  day  presented  for 
payment  in  said  branch,  and  by  the  undersigned^  notary 
public,  protested  for  non-payment.  The  holder  thereof 
looks  to  you  for  payment."    Signed  by  the  notary. 

The  notice  to  Vineon  was  directed  to  Wilmington,  Dear- 
Vol.  III.— 28 
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KoT.  Term,   barn  county,  Indiana.     It  was  proved  that  the  notary  in- 

^1 '. quired  at  the  bank  as  to  the  direction  of  this  notice,  and 

^^*^       was  instructed  to  give  it  as  he  did.     It  was  shown  that 
ftfATB  Bakk    Vinson  resided,  at  the  time,  and  had  for  from  five  to  sevea 

T 

years  previously,  from  five  to  seven  miles  from  WUmmg'^ 
tony  and  within  from  one  to  two  miles  of  another  post-office 
called  DUlsbarOy  whither  he  had  removed  from  Wilmington^ 
and  at  which  place  he  received,  sometimes,  if  not  uni- 
formly, his  letters  and  papers ;  that  he  had  been  an  in- 
dorser  of  notes  in  said  bank  for  six  years  or  more;  that 
the  bank  understood  his  residence,  when  he  commenced 
indorsing,  to  be  at  Wilmington;  had  never  been  informed 
that  he  had  changed  it;  and  had  always  had  his  notices 
of  protect,  of  whfch  there  had  been  many,  sent  to  the  of- 
fice at  that  place.  The  bank  did  not  know  that  he  re- 
ceived any  of  them,  but  the  notes  in  reference  to  which 
the  notices  were  sent,  were  renewed,  the  new  notes  being 
signed  by  him.  It  was  proved  that  the  bank  was  in  the 
habit  of  having  her  notary  notify  all  the  indorsers  on  pa» 
p^  protested,  and  that  this  fact  was  generally  known ; 
but  that  this  was  done  for  the  security  of  the  bank,  aad 
not  for  the  accommodation  of  the  successive  indomerB; 
'^  that  when  said  bank  received  collections  from  abroad,  it 
was  her  custom  to  hand  such  paper,  when  not  paid,  to  a 
notary  for  protest,  who  inclosed  all  the  notices  to  the  dif^ 
ferent  parties  on  such  paper,  in  a  notice  to  the  bank  or 
person  sending  such  paper  for  collection;  and  when  said 
plaintiff*  sent  bills  or  notes  to  other  banks  abroad  for  col- 
lection, and  they  were  protested,  said  plaintiff*  always 
received  the  notices  to  all  parties  inclosed  under  cover  to 
said  plaintiff*,  which,  when  received,  were  immediately 
forwarded  by  her  to  the  several  parties  respectively." 
See  as  to  this  practice,  BaU  v.  Bank  of  Alabama^  8  Ala. 
590. — Smith  v.  Roach,  7  B.  Mon.  17.  Such  was  the  evi- 
dence. 

Objection  is  made — 

1 .  To  the  permission  given  by  the  Court  to  a^nend  in 
this  case.  The  objection,  we  think,  is  answered  by  the 
case  of  Tat^or  v.  Jones,  1  Carter's  Ind.  R.  17. 
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S.  The  judgment  for  costB  in  the  final  judgment  U    ^o^*  I'^nu, 
complained  of.    It  is  contended  that  the  costs  of  the 


cause  up  to,  and  at,  the  continuance  on  account  of  the      ^^^ 
amendment,  may  be  embraced  in  it;  but  there  is  no  taxa-    Stats  Bakk 
tion  of  costs,  either  upon  the  continuance,  or  at  the  final 
judgment,  on  record,  and  hence  we  cannot  say  that  any 
injury  has  been,  or  will  be,  done  to  the  defendant  below. 

3.  It  is  insisted  that  the  notice  of  protest  was  insuffi- 
cient, because  it  did  not  expressly  state  that  the  demand 
of  payment  was  made  '<  within  or  at  the  close  of  banking 
hours,"  on  the  day,  &c.;  but  we  think  the  notice  was  suf- 
ficient. It  stated  that  the  note  was  presented  on  the  day, 
dtc.,  'Mn  said  bank,"  for  payment,  &c.  The  reasonable 
import  of  the  words  used  is,  that  the  note  was  presented 
within  banking  hours  and  before  the  closing  of  the  bank. 
See,  on  this  point.  Story  on  Bills,  s.  390,  and  note. — 
Smith's  Mer.  L.,  p.  247,  and  note. 

4.  The  fourth  ground  taken  for  the  reversal  of  the 
judgment  is,  that  the  bank,  by  negligence,  lost  her  reme- 
dy against  the  defendant  below,  Henri/,  It  is  not  claimed 
that  the  bank  was  guilty  of  laches  towards  him  directly, 
Imt  indirectly,  through  negligence  towards  his  immediate 
indorser.  The  argument  is  this :  It  is  insisted  that  the 
eavtom  of  the  bank,  as  testified  to  in  this  case,  of  notify- 
ing aU  the  indorsers  upon  paper,  had  become  the  law  of 
title  bank,  which  the  institution  was  bound  to  follow  in 
every  case;  that  that  custom  was  not  followed  in  this 
ease — ^the  notice  to  Vinson  not  being  a  legal  one,  as  it  was 
not  sent  to  the  post-office  nearest  his  residence ;  that,  con- 
sequently, he  was  discharged,  by  the  negligence  of  the 
bank,  from  liability  on  the  note,  and,  being  the  immediate 
indorser  of  the  defendant,  Henry ^  that  discharge  operated 
to  hitf  prejudice;  from  all  which,  the  conclusion  is  drawn 
that  Henry  himself  should  be  discharged  from  liability  to 
the  bank. 

The  custom  of  a  bank,  variant  from  the  general  rule  of 
law  upon  the  point,  may  become  the  law  of  the  bank,  as 
between  the  institution  and  its  debtors,  on  the  ground  that 
contracts  with  it  are  supposed  to  be  made  by  the  parties 
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K«7.  T«nn,    with  reference  to  such  custom.    For  example,  if  it  is  Ae 

— -- — I —  uniform  and  knovfrn  practice  of  a  bank  to  allow  four  days 

HncKT       ^£  grace  instead  of  three,  the  bank  will  be  bound  by  that 

SrATK  Bamx  practice  in  a  case  where  there  is  no  express  stipulation. 
Maine  Bank  v.  Smtthy  16  Me.  R.  09.  But,  according  to 
the  general  principles  of  commercial  law,  the  bank,  as 
the  holder  of  this  note,  had  a  right  to  notify  all  the  in- 
dorsers,  and  hold  all  of  them,  or  any  part  of  them  she 
chose,  liable  to  herself  upon  it;  and  had  she  notified  tiiem 
all  and  sued  but  her  immediate  indorser,  the  notice  would 
have  inured  to  the  benefit  of  that  indorser  as  against  the 
prior  ones.  Or  the  bank  had  a  right  to  single  out  any 
one  indorser,  notify  and  hold  him  alone  liable  to  herself, 
and  leave  him  to  notify  his  prior  indorsers  and  thus  se- 
cure their  liability  over  to  himself;  the  indorsers  subse- 
quent to  the  one  notified  by  the  bank,  being,  of  course, 
discharged.  The  bank  was  not  bound  to  notify  any  in- 
dorser she  did  not  attempt  to  hold  liable ;  and  it  was  tiie 
duty  of  every  indorser  notified  to  see  to  it  immediately 
that  indorsers  prior  to  him  were  notified,  for  his  own  secu- 
rity. The  bank  thus  having,  by  law,  the  right  of  pursu- 
ing either  of  two  courses,  we  do  not  think  the  adoption  of 
one  or  the  other  for  any  given  time,  should  be  regarded 
as  the  establishing  of  a  custom  precluding  her  from  ex- 
ercising the  remaining  one  whenever  she  might  choose. 
To  so  hold  would,  in  fact,  be  abrogating  a  part  of  the 
law  itself.  The  bank,  in  this  case,  was  acting  under  a 
general  principle  of  law  and  not  adopting  a  custom  aside 
from  the  law.  Chittyy  in  his  work  on  Bills,  p.  530,  8tli 
Ed.,  says :  '^  It  was  once  thought  that  notice  of  non-accept- 
ance must,  in  all  cases,  be  given  to  the  drawer  of  the  bill, 
and  demand  of  payment  made  of  him,  or  that,  in  default 
thereof,  the  indorsers  would  be  discharged,  notwithstand- 
ing they  had  regular  notice,  because,  for  want  of  notice 
to  the  drawer,  the  indorsers  were  without  remedy  against 
him,  after  they  had  successively  taken  up  the  bill, 
opinion,  however,  so  far  as  it  related  to  foreign  bSlsy 
overruled  in  the  case  of  Brondey  v.  FVaxier^  1  Stra.  441 , 
and  in  its  relation  to  inland  biOs,  in  the  case  of  Hej/fyn  et  al. 


X 
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V.  Adamson.  2  Burr.  669,  and  as  to  checks  on  bankers,  in    ^fo^- 1*«™» 
Bickford  v.  Ridge j  2  Gamp.  537,  on  the  principle,  that  to       ^^^^* 


require  a  demand  of  the  drawer  or  prior  indorser,  would  Hmt 
be  laying  such  a  clog  upon  bills,  as  would  deter  every  S^^vc  Bavk 
person  from  taking  them;  besides,  the  acceptor  is  prima- 
rily liable,  and  as  the  act  of  indorsing  a  bill  is  equivalent 
to  making  a  new  bill,  every  indorser  thereby  separately 
undertakes,  as  well  as  the  drawer,  that  the  drawee  shall 
honor  the  bill,  and  the  holder  may  consequently  immedi- 
ately resort  to  him  without  calling  on  any  of  the  other 
parties ;  and  it  is  the  business  of  the  indorser,  as  soon  as 
he  has  received  notice  himself ^  to  forward  the  like  notice 
to  the  drawer,  and  all  persons  to  whom  he  means  to  re- 
sort. See  Edwards  y.  Dicky  4  Barn,  and  Aid.  212.  How- 
ever, it  is  admissible  for  the  holder  to  give  notice  to  every 
party  as  soon  as  he  can  ascertain  his  residence,  for  other- 
wise he  will  be  without  remedy,  unless  some  other  party 
to  the  bill  has  given  him  notice,  in  which  case  such  notice 
may  inure  to  his  use."    Story  on  Bills,  s.  381. 

The  view  we  have  taken  of  the  particular  point  now 
imder  examination,  settles  the  question  raised,  to-wit: 
whether  Henry  has  been  discharged  by  the  act  of  the  bank-, 
and  determines  his  liability,  irrespective  of  the  validity  of 
the  notice  to  Vinson^  and  we  do  not  think,  therefore,  that 
we  are  required,  even  under  our  present  constitution,  to 
volunteer  an  opinion  as  to  that.  What  we  have  said 
also  answers  the  objections  made  to  the  instructions 
given,  and  renders  it  unnecessary  that  we  shoidd  farther 
extend  this  opinion. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cefU\ 
damages  and  costs. 

A.  Brower^  for  the  plaintiff. 

P,  L.  Spoaner,  for  the  defendant. 


CASES  IN  THE  SUPREME  COURT 

WiLUAMS,  Execator,  v.  Wiluamb. 
WiLuum 

WnuAMS.     '^'  Pi"^<^>^  o^  ^'>  ii^  ^^3^'  ^  ^"^  o^  ^<^>  P^<^  *  P''^  ^^  ^®  porch  Me 
money  in  hand,  and  was  to  pay  the  residue  by  discharging  an  ontstand- 

ing  note  of  B.  to  a  third  person ,  when  A,  should  sell  the  land.  A .  sold  the 
land,  omitted  to  pay  the  note,  and  concealed  from  B,,  who  had  remoTed 
to  another  state,  tlie  fact  of  the  non-payment,  and  suppressed  infionDa- 
tion  thereof.  Judgment  haying  been  recovered  against  B.  upon  the  note, 
he  brought  this  suit,  in  1849,  against  A.'a  executor,  upon  the  following 
common  counts:  1.  For  money  had  and  received  by  the  testator,  dx.; 
S.  For  land  bargained  and  sold  to  the  testator,  dec.;  3.  For  interest  for 
the  forbearance  of  moneys  loaned  to  the  testator,  ^.;  and  4.  Upon  an 
account  stated.  The  facts  above  recited  were  the  substance  of  the  evi- 
dence. Held,  that  there  was  no  proof  of  any  of  the  causes  of  action 
alleged  in  the  declaration.  Held,  also,  that  the  non  payment  of  the 
note  conld  not  properly  be  proved  under  any  of  the  eoonta. 

Sateftloy,  ERROR  to  the  Morgan  Circuit  Court. 

PsRKiNS,  J.' — ABsumpsit.    The  declaration  is  as  follows  : 

'^  John  JR.  Williams  complains  of  WHUam  Williams^  exe- 
cutor of  the  last  will  and  testament  of  WiUiam  WiBiamSy 
deceased,  late,  d^.,  in  a  plea  of  assumpsit:  For  that  the 
said  WUham  WHliami^  deceased,  in  his  life  time,  hereto- 
fore, to- wit,  on  the  first  day  of  JUoy,  1844,  at  the  coonly 
aforesaid,  was  indebted  to  the  plaintiff  in  the  sum  of  200 
dollars  for  money  had  and  received  by  him,  the  said  WH- 
lianu,  deceased,  for  the  use  of  the  plaintiff;  and  in  tiie 
fiirther  sum  of  200  dollars  for  land  bargained  and  sold  by 
the  plaintiff  to  said  Williams^  deceased,  in  his  life  time,  at 
hb  request;  and  in  the  further  sum  of  200  dollars  for  in- 
terest for  the  forbearance,"  &c. ;  <<  and  in  the  further  sum 
of  200  dollars  upon  an  account  stated,"  &c.  "  And  be- 
ing so  indebted,"  &c.  The  declaration  concludes  in  the 
usual  form. 

The  defendant  pleaded,  1 .  Non  assumpsit  by  the  said 
WiUiamSy  deceased;  and  2.  Non  assumpsit  by  him  within 
six  years,  &c. 

Replication  to  the  second  plea,  that  the  said  WiBiam 
WiUiams,  deceased,  in  his  lifetime,  concealed  the  cause 
of  action  from  the  knowledge  of  the  plaintiff,  until  within 
less  than  six  years,  &c. 


OP  THE  STATE  OF  INDIANA. 

Rejoinder,  that  the  said  William  Williams,  in  his  life-    ^ov-  Tem» 
time,  did  not  conceal  the  cause  of  action,  &c.  ___. 

The  cause  was  submitted  to  the  Court  for  trial,  and  the     ^'^^*» 
following  evidence  was  adduced :  Wiluajmu 

Mrs.  Garrison  testified,  that  in  the  fall  of  1844,  the  de- 
ceased, William  Williams,  was  at  her  residence  in  Iowa; 
and  in  reply  to  a  question  of  hers,  he  stated  that  John  R, 
Williams  had  sold  his  place,  being  the  south-east  quarter, 
&c.,  to  him ;  that  he  had  paid  him  200  dollars,  and  10  dol- 
lars to  Sims,  and  was  to  pay  the  balance  of  what  the  land 
brought  when  he  sold  it,  on  John  R.  Williams'* s  sale-note; 
that  he  had  sold  the  land  to  William  Pearcy  for  250  dol- 
lars. Witness  understood  the  sale-note  was  given  for 
a  horse-beast,  and  that  Lewis  Williams  was  security  on  it. 
Witness  states,  that  in  the  following  year,  in  the  fall  of 
1845,  she  was  at  the  residence  of  the  deceased,  William 
Williams,  in  Morgan  county,  Indiana,  and  Lewis  WUHamt 
asked  her  to  carry  a  letter  to  John  R,  WiBiams,  u^;ing 
him  to  pay  off  said  sale-note,  but  said  William  Williams 
told  her  not  to  take  the  letter,  or  if  she  did,  not  to  deliver 
it,  as  he  was  to  pay  off  said  note;  and  idso  stated  that  he 
had  carried  a  letter  for  Leuns  on  the  same  subject,  whea 
he  went  to  loufa,  the  year  before,  but  did  not  deliver  it 
to  John,  because  be  was  himself  to  pay  off  the  note. 

Mr.  Davee  testified  to  the  sale  of  the  farm  by  /oAn  H, 
Williams  to  William  Williams,  deceased,  for  250  dollars ; 
to  said  Wmiams^s  admission  that  he  was  to  pay  said  saler 
note  as  a  part  of  the  purchase-money ;  and  to  the  amount 
of  said  sale-note. 

Mr.  Stafford  testified  to  the  amount  of  the  sale-note, 
62  dollars  and  50  cents,  and  that  it  was  given  for  the  price 
of  a  horse  purchased  by  John  R.  Williams  at  the  sale  of 
the  goods,  Scc.y  of  Margaret  Williams, 

It  was  also  proved  that  a  suit  had  been  instituted,  and 
a  judgment  obtained,  by  the  payee  of  said  note,  against 
said  Jt^n  R,  Williams,  which  judgment  does  not  appear 
to  have  been  paid ;  that  John  R.  Williams  conveyed  the 
farm  to  William  Williams,  and  receipted  him  in  full  for 
the  purchase-money,  in  1838;  that  William  Williams  conr 
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Not.  Term,    yeyed  to  Pearcy  in  1841,  and  that  John  R.  Williams^  ainoe 
the  sale  of  his  farm,  had  resided  in  Iowa.    This  suit  was 


WnxiAm 

T. 


commenced  in  February ,  1840. 


WiLUAM.        Upon  this  evidence  the  Court  below  gave  judgment  for 
the  plaintijf. 

Two  questions  present  themselves  for  our  considera- 
tion: 1.  Are  any  of  the  causes  of  action  named  in  the 
declaration  proved  to  have  existed?  2.  Is  there  proof  of 
a  concealment  of  them? 

There  is  no  proof  of  the  count  for  money  had  and  re- 
ceived. When  William  Williams  received  payment  for 
the  farm,  on  its  sale  by  him,  he  received  it  as  his  own 
money  and  to  his  own  use.  He  did  not  agree  to  apply 
any  part  of  the  price  of  that  farm  to  the  use  of  John  R. 
Williams.  But  if  he  did,  and  received  any  part  of  that 
money  to  John  R.^s  use,  and  upon  an  agreement  that  it 
should  go  upon  the  note  of  the  latter,  still  the  fact  of  the 
reception  was  not  concealed,  and  the  statute  is  a  bar. 
And  if ,  as  is  contended,  though  the  record  does  not  show 
it,  WiUiam  Williams  was  the  payee  and  holder  of  said 
sale-note,  and  received  the  money  in  question  as  pay- 
ment of  it,  such  payment  should  bave  been  pleaded  by 
John  R.  to  the  suit  on  said  sale-note  by  said  Williams^  or 
his  representative.  There  is  no  proof  of  an  account 
stated. 

There  is  proof  of  the  sale  of  a  farm  by  John  R.  WU- 
liams  to  WiUiam  Williams,  deceased,  for  250  dollars;  that 
40  dollars  of  that  sum  was  payable,  upon  a  re-sale  of  the 
farm  by  William  Williams,  on  a  sale-note  of  said  John  R. 
WHliams;  that  said  farm  had  been  re-sold,  and,  probably, 
the  purchase-money  received. 

This  part  of  the  causes  of  action  alleged  in  the  decla- 
ration is  proved  to  have  existed  in  1841,  more  than  six 
years  anterior  to  the  commencement  of  this  suit;  and  the 
next  question  is,  was  it  concealed  by  William  WilUamSy 
dececuied  ? 

We  discover  no  evidence  of  such  concealment.  The 
only  fact  that  he  concealed,  or  attempted  to  conceal,  from 
John  R.  Williams f  was  the  non-payment  of  the  sale-note. 
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The  non-payment  of  that  note  is  not,  if  it  could  have    ^ot.  Term, 
been,  alleged  as  a  cause  of  action  in  this  suit.     The  facts, 
that  he  had  re-sold  the  farm  and  received  payment,  were      Hawp» 
not  concealed  by  William  Williams;  and  these  facts  cer-        I>xlp. 
tainly  cover  all  that  is  proved  of  the  causes  of  action  al- 
leged in  the  declaration.    We  feel  constrained  to  reverse 
the  judgment  below. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
CauBC  remanded,  &c. 

J.  L.  Ketcham,  for  the  plaintiff. 

L.  BarbouTy  for  the  defendant. 


Harper  v.  DjfiLP.  I  8 

|l64 

In  an  aetioii  of  slander,  where  there  is  ambiguity  in  the  words  laid  in  the 
declaration,  in  regard  to  the  person  slandered,  there  must  be  an  intro- 
ductory arerment  showing  that  the  plaintiff  was  the  person  aimed  at. 

To  say  of  a  man  that  he  was  seen  ravishing  a  cow,  imports  that  he  was 
seen  committing  the  crime  of  bestiality  and  buggery  with  the  cow. 

In  the  declaration  in  the  present  case,  words  alleged  to  have  been  spoken 
of  the  plaintiff  were,  that  he  had  been  seen  a  foul  of  a  cow.  Held,  that 
thay  did  not  warrant  an  innuendo  that  he  was  guilty  of  bestiality.  Heid, 
also,  that  if  the  defendant  had  been  in  the  practice,  by  the  words  laid, 
of  imputing  the  crime  of  bestiality,  or,  if  he  had  used  them  on  the  occa- 
sion alleged  in  that  sense,  and  they  were  so  understood  by  the  hearers, 
there  should  have  been  a  special  ayerment  to  that  effect. 

Words  charged  to  have  been  spoken  by  the  defendant,  were  alleged  in  the 
declaration  as  follows :  R.  (meaning,  Ac.,)  saw  a  young  man  (meaning 
the  plaintiff)  ravishing  a  cow.  My  son  R.,  (meaning,  <&c.,)  on  his  way 
home  to  his  father's,  between  8.*$  shop  and  his  father's,  saw  a  man  ra- 
yiahing  a  cow,  (meaning  the  plaintiff,  Ac.)  Held,  that  the  words  did  not 
show,  with  sufficient  certainty,  that  the  plaintiff  was  th^  person  whom 
the  defendant  intended  to  slander. 

The  following  words  were  alleged  in  the  declaration  to  have  been  spoken 
by  the  defendant:  R  (meaning,  Ac.,)  saw  him  (meaning  the  plaintiff)  ra- 
yishiBg,  Ac.  Held,  that  the  word  him  sufficiently  demonstrated  the  per- 
son of  the  plaintiff.  Held,  also,  that  a  formal  colloquium  stating  that  the 
words  were  spoken  in  a  conversation  of  and  concerning  the  plaintiff  was 
unneceRsary. 

APPEAL  from  the  Parke  Circuit  Court.  Saturday, 

Blackford,  J. — This  was  an  action  for  slanderous  words, 
Vol.  III.— 29 
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Not.  Term, 
'  1851. 

—— — 

HAtm 

▼. 
Dsip. 


alleged  to  have  been  spoken  of  the  plaintiff,  WtUiam  Bar- 
per,  by  the  defendant,  Jonas  Ddp. 

The  declaration  contains  three  counts,  each  of  whidi 
was  specially  demurred  to.  The  demuirers  were  boa- 
tained,  and  judgment  rendered  for  the  defendant. 

The  first  count  states  that  before  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  the 
plaintiff  resided  in  the  neighborhood  of  the  defendant,  in 
Sugar  Creek  township,  in  the  county  of  Parke,  and  was 
then  and  there  a  young  man  lately  married,  and  had  not 
by  his  wife  any  children;  that  the  plaintiff  was  then  and 
there  the  only  young  married  man  in  the  neighborhood 
of  the  plaintiff  and  defendant,  in  said  township,  who  had 
no  children  after  marriage ;  that  one  Andrew  ScoUy  then 
and  there,  had  a  blacksmith-shop  between  the  defendant's 
house  and  the  house  of  one  Sarah  Clove,  of  said  town- 
ship; that  a  person  in  traveling  from  said  Clove's  house 
to  that  of  the  defendant,  by  the  way  of  said  shop,  so  as 
to  leave  &e  house  of  one  Martin  Harper,  the  plaintiff's 
father,  to  the  right,  would  pass  by  and  near  to  the  plain- 
tiff's house,  which  would  be  the  first  house  on  said  route 
aftier  passing  said  shop ;  and  that  the  plaintiff  was,  for  a 
long  time  before,  to-wit,  for  the  space  of  six  months,  and 
at  the  time  of  the  committing  of  the  grievances  therein- 
after mentioned,  the  only  young  married  man  without 
children  by  his  marriage,  who  lived  in  the  neighborhood 
of  said  shop,  and  whose  house  would  be  on  the  route  from 
said  Clovers  house  to  the  house  of  the  defendant,  between 
said  shop  and  the  house  of  one  John  Summers,  who  also 
then  and  there  resided  upon  said  route. 

Thb  count  further  states  that  the  defendant,  well  know- 
ing the  premises,  but  contriving  and  maliciously  intend- 
ing to  injure  the  plaintiff,  and  to  cause  it  to  be  suspected 
and  believed  that  he  had  been  guilty  of  bestially  and 
buggery,  as  thereinafter  stated  to  have  been  imputed  to 
him  by  the  defendant,  theretofore,  to- wit,  on,  &c.,  at,&c., 
in  a  certain  discourse  which  he,  the  defendant,  then  and 
there  had  of  and  concerning  the  plaintiff,  of  and  concern- 
ing the  crime  of  bestiality  and  buggery,  and  of  and  oon- 
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ceming  the  time  when,  and  place  where,  and  person  by   ^^^  ^wm, 

whom,  the  said  crime  was  alleged  to  have  been  commit- '. — 

led,  in  the  presence  and  hearing  of  one  David  Allen  and  Babpx» 
others,  then  and  there,  in  the  presence  and  hearing  of  ^f^- 
those  persons,  falsely  and  maliciously  spoke  and  pub- 
lished of  and  concerning  the  plaintiff,  of  and  concerning 
the  crime  of  bestiality  and  buggery,  and  of  the  time  when, 
and  place  where,  he  alleged  the  same  to  have  been  com- 
mitted, the  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say : 

"  That  his  son  JfZto/ (meaning  Erial  Delp,  the  defendant's 
Bon),  on  the  week  before,  had  staid  at  Sarah  Clovers,  (mean- 
ing the  Sarah  before  mentioned,)  and  on  the  way  home 
(meaning  on  the  way  from  the  house  of  said  Sarah  Clave 
to  the  house  of  the  defendant),  he  (meaning  said  Erial) 
saw  a  young  man  a  ravishing  a  cow.  He  (meaning  said 
Eria[)  went  by  ScotVs  shop,  and  left  Martin  Harper^s  farm 
on  the  right,  (meaning  thereby  that  said  Erialy  in  going 
from  said  SaraKs  as  aforesaid  to  the  defendants  house, 
had  gone  by  said  blacksmith-shop  of  said  Scatty  and  had 
left  the  residence  of  said  Martin  Harper^  the  plaintiff's 
father,  on  his,  said  Eriats^  right) ;  and  that  between  the 
shop  and  John  Summert^s  the  act  took  place,  (meaning 
thereby  that  the  crime  of  bestiality  and  buggery  with  a 
cow,  had  been  committed  between  said  blacksmith-shop 
and  the  residence  of  said  John  Summers) ;  that  this  was  a 
young  married  man,  and  his  wife  had  no  children,  and 
not  like  for  any ;  and  that  it  was  so  early  in  the  morning 
that  a  person  could  not  have  got  far  from  home."  There^ 
by,  then  and  there,  meaning  that  the  plaintiff  had  been 
and  was  guilty  of  the  crime  of  bestiality  and  buggery 
with  a  cow. 

This  first  count  further  states  that  the  defendant,  by  the 
•peaking  and  publishing  of  said  words,  intended  to  charge, 
and  did  charge,  the  plaintiff  with  the  crime  of  bestiality 
and  buggery  with  a  cow ;  that  the  defendant  designed  to  ' 
five,  and  did  give,  by  said  words,  such  a  description  of 
the  plaintiff,  the  place  where  he  lived,  drc,  as  to  infprm 
die  persons  to  whom  he  was  speaking  as  aforesaid,  that 
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KoT.  Two,   he  was  then  and  there  speaking  of  and  concerning  tke 
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_  plaintiff;  and  that  said  persons  to  whom  said  words  were 
^  spoken  and  pablished  as  aforesaid,  did,  by  said  words, 

Dblp.  understand  the  defendant  to  be  speaking  and  publishing 
said  words  of  and  concerning  the  plaintiff,  and  to  charge 
the  plaintiff  with  the  crime  of  bestiality  and  buggery  with 
a  cow,  and  to  have  been  seen  at  the  act  by  Erial  D^, 
the  defendant's  son. 

By  means  whereof,  the  plaintiff  has  been  greatly  in- 
jured, &c. 

The  first  cause  of  demurrer  to  the  first  count,  is  as  fol- 
lows :  It  is  not  averred  that  the  words  were  spoken  of 
and  concerning  the  plaintiff. 

The  answer  to  this  objection  is,  that  there  is  such  an 
averment.  The  count  states  that  the  defendant,  well 
knowing  the  premises,  &c.,  theretofore,  &c.,  in  a  certain 
discourse  which  he  then  and  there  had  of  and  concerning 
the  plaintiff,  &c.,  in  the  presence  and  hearing  of  one  Da- 
vid Allen  and  others,  then  and  there,  in  the  presence  and 
hearing  of  those  persons,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  plainiiff^  &c.,  the  fsdse, 
scandalous,  malicious,  and  defamatory  words  following, 
&c.  That  is  as  express  an  averment  on  the  subject  as 
could  be  made. 

The  second  cause  of  demurrer  is  as  to  the  sufliciency 
of  the  colloquium. 

It  was,  no  doabt,  necessary  that  the  count  should  show 
that  the  words  were  applicable  to  the  plaintiff.  It  was 
for  that  purpose  alone,  that  the  inducement  was  inserted. 
If  the  words  are  here  shown  to  be  so  applicable,  then  this 
part  of  the  declaration  is  unobjectionable.  In  ordinary 
cases,  it  is  sufficient  on  this  subject  to  aver  that  the  words 
were  spoken  of  and  concerning  the  plaintiff.  But  we  un- 
derstand the  rule  to  be,  where,  as  in  the  case  before  us, 
there  is  an  ambiguity  in  the  words  laid,  in  regard  to  the 
person  slandered,  there  must  be  an  introductory  averment 
showing  that  the  plaintiff  was  the  person  aimed  at.  Hie 
following  cases  will  illustrate  this  rule.  In  a  very  early 
case  it  was  said :    ''  If  one  saith  the  parson  of  Dale  halh 
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committed  such  a  robbery,  an  action  upon  the  case  for  *^o^-  Term, 

these  words  well  lieth,  if  he  aver  in  his  declaration  that '. 

he  was  the  parson  of  Dak  when  the  words  were  spoken."  ^^^^*^ 
Per  Doddridge^  Justice,  in  Leims  v.  Walter^  3  Bulstrode's  !>«'' 
Rep.  225.  There  is  another  case  as  follows :  Action  for 
words.  Whereas  the  defendant's  wife  having  communi- 
cation with  /.  S.y  of  the  plaintiff,  and  intending  to  de- 
prive him  of  his  good  name  and  fame,  and  draw  him  into 
peril  of  his  life,  such  a  day  and  year  spoke  of  the  plain- 
tiff these  words :  "  Go  tell  my  landlord  (innuendo  the 
plaintiff)  he  is  a  thief,  and  I  will  cause  him  (innuendo  the 
plaintiff)  to  be  hanged."  Verdict  for  the  plaintiff,  and  mo- 
tion in  arrest  of  judgment.  The  question  was,  whether 
the  declaration  should  not  have  averred  that  the  plaintiff 
was  the  defendant's  landlord.  The  judges  were,  at  first, 
equally  divided  on  the  point;  but  they  finally  advised  the 
plaintiff  to  relinquish  that  action,  and  amend  this  fault 
in  liie  second  one.  Ordered-accordingly.  Spencer  v.  Med- 
bume  et  ttx.,  Cro.  Charles,  420.  We  will  refer  to  one  other 
case.  The  words  there  were :  ''  Your  master  and  dame 
stole  rugs  and  quilts."  A  suit  was  brought  by  the  mas- 
ter ;  and  the  declaration  is  set  out  in  the  report  of  the 
case.  The  only  allegations  in  the  declaration,  to  show 
that  the  plaintiff  was  the  person  intended,  are,  that  the 
words  were  spoken  of  the  plaintiff,  and  that  the  person  to 
whom  they  were  spoken  was,  at  the  time,  the  plaintifi^s 
servant.  The  declaration  was  objected  to  on  the  ground 
that  it  did  not  show  that  the  person  addressed  was  the 
plaintiff's  servant  at  the  time  of  the  discourse.  The  Court, 
however,  thought  that  that  fact  was  shown,  and  overruled 
the  objection.     Upton  v.  Pinfold  et  lu;.,  Comyn's  R.  267. 

In  the  count  now  ander  consideration,  there  is  a  coUo^ 
quium  of  the  plaintiff,  and  an  averment  that  the  words 
were  spoken  and  published  of  him.  There  is,  also,  a  pre- 
fatory averment  descriptive  of  the  plaintiff.  The  words 
alleged  to  have  been  spoken  say,  that  the  guilty  person 
resided  not  far  from  the  place  where  the  offense  was  com- 
mitted, and  they  describe  that  place.  The  words  also 
say,  that  the  guilty  person  was  a  young  married  man 


SSO  CASES  IN  THE  SUPREME  COURT 

Hot.  Term,    whose  wlfSe  had  DO  children.    It  appears,  by  the  prefatory 
_  averment,  that  at  the  time  the  words  were  spoken,  the 


T. 


plaintiff  lived  in  the  neighborhood  of  the  place  where  the 
I>iLP-  words  say  the  offense  was  committed ;  that  he  was,  at  the 
same  time,  a  yonng  married  man  whose  wife  had  no  child- 
ren ;  and  that  there  was  no  other  young  married  man  in 
that  neighborhood  whose  wife  had  no  children.  We  are 
satisfied,  upon  comparing  these  descriptions,  that  the  de- 
claration shows  that  the  words  laid  were  spoken  of  and 
concerning  the  plaintiff.  This  point  could  not  have  been 
made  clearer  by  any  difference  in  the  form  of  the  coOo' 
quium.  There  is  no  ground,  therefore,  for  the  second 
cause  of  demurrer. 

The  third  cause  of  demurrer  to  the  first  count  is,  that 
the  following  innuendo^  to- wit,  '^  thereby  then  and  there 
meaning  that  the  plaintiff  had  been  and  was  guilty  of  the 
crime  of  bestiality  and  buggery  with  a  cow,"  is  not  war- 
ranted by  the  precedent  matter.  The  words  alleged  in  the 
first  count  to  have  been  spoken  of  the  plaintiff  are,  tfiat 
he  had  been  seen  ravishing  a  cow. 

The  defendant  contends  that  the  words,  ravishing  a 
cow,  do  not  ordinarily  mean  the  having  of  sexual  or  car- 
nal knowledge  of  her;  but  we  are  of  a  different  opinion. 
The  first  definition  given  in  JohnsorCs  Dictionary  of  the 
word  ravish,  as  a  verb,  is,  '^  to  constuprate  by  force ;  to 
deflour  by  violence ;"  and  the  definition  given  of  the  word 
constuprate  is,  ''to  violate,  to  debauch,  to  defile."  In 
Webster^s  Dictionary,  one  of  the  definitions  of  the  word 
ravishing  is,  *'  compelling  to  submit  to  carnal  intercourse." 
The  word  ravish  has,  uo  doubt,  other  significations;  but 
when  used  in  the  connection  it  here  is — when  it  is  said 
that  a  man  was  seen  ravishing  a  cow — we  must  consider 
die  natural  meaning  of  the  words  to  be,  that  the  person 
so  seen  was  committing  the  crime  of  bestiality  and  bug- 
gery with  the  cow. 

The  second  count  is  very  similar  to  the  first,  and  is  un- 
olgectionable. 

The  third  count  commences  as  follows :  And  afterwards, 
to-wit,  on,  dec,  at,  &c.,  in  a  certain  other  discourse  which 
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Ae  defeadant  then  and  there  had,  in  the  presence  and   ^^^'  Two^ 
hearing  of  divers  other  good  and  worthy  citizens  of  said  ~ 


state,  the  defendant  further  contriving  and  intending  as  ^ 

aforesaid,  then  and  there,  in  the  presence  and  hearing  of  I>>u'* 
said  citizens,  falsely  and  maliciously  spoke  and  published) 
of  and  concerning  the  plaintiff,  the  false,  slanderous,  ma- 
liciouB,  and  defamatory  words  following,  that  is  to  say, 
&c.  This  count  here  sets  out  various  sets  of  words,  to 
all  of  which  there  is  appended  the  following  innuendaf 
tO'Wit,  ^*  meaning  that  the  plaintiff  was  then  and  there 
guilty  of  the  crime  of  bestiality."  This  count  contains  no 
introductory  averment;  nor  does  it  state  that  the  wonib 
were  spoken  in  a  discourse  of  and  concerning  the  plaintiff. 

The  causes  of  demurrer  are,  1.  There  is  no  allegation 
that  the  words  were  spoken  of  and  concerning  the  plain- 
tiff; 2.  There  is  no  special  inducement  or  coBoquium  to 
sapport  the  inntiendoes. 

We  have,  for  convenience,  arranged  the  sets  of  words 
in  this  third  count  into  classes. 

The  following  are  in  the  first  class,  namely:  He  (mean* 
ing  the  plaintiff)  was  seen  a  foul  of  a  cow.  Biol  (mean* 
ing,  &c.,)  saw  him  (meaning  the  plaintiff)  a  foul  of  a  cow. 
Biol  (meaning,  &c.,)  that  morning  caught  him  (meaning 
the  plaintiff)  a  foul  of  a  brute.  Harper  (the  plaintiff 
meaning)  was  caught  by  my  son  Rial  a  foul  of  a  brute. 

We  do  not  think  that  any  of  the  sets  of  words  just 
named  are  actionable  in  themselves.  The  statement  that 
the  plaintiff  had  been  caught  a  foul  of  a  cow,  does  not 
warrant  the  innuendo  that  he  was  guilty  of  the  crime  of 
bestiality.  The  most  usual  signification  of  the  word  foul^ 
as  an  adjective,  is,  unclean,  filthy,  dirty.  The  phrase  ''ta 
fall  foul"  is  not  an  uncommon  one.  The  definition  of  it> 
given  in  Webster^s  Dictiouary,  is,  to  rush  on  with  haste^ 
rough  force,  and  unreasonable  violence;  to  run  against, 
as  the  ship  fell  foul  of  her  consort.  Dr.  Johnson  gives 
the  following  example — In  his  sallies,  their  men.  might 
fall  foul  of  each  other.  If  the  defendant  had  been  in 
the  practice,  by  the  words  laid,  to  impute  the  crime  of 
bestiality,  or  if  he  had  used  them,  on  this  occasion,  in 
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NofT.  Term,    that  sense,  and  they  were  so  understood  by  the  hearers, 
.  there  should  have  been  a  special  averment  to  that  e&cL 


^  Angle  V.  Alexander^  7  Bingh.  119. — McGregor  v.  Grr^crj^f 

Delf.        1 1  Meeson  and  Welsby,  287. — O'Brien  v.  Clement,  16  Mee- 
■on  and  Welsby,  159.— JEfo;^^  v.  MUchdl,  7  Blackf.  117. 

The  following  sets  of  words  are  in  the  second  class: 
Rial  (meaning,  &c.,)  saw  a  young  man  (meaning  the 
plaintiff)  ravishing  a  cow.  My  son  Rial  (meaning,  &c.,) 
on  his  way  home  to  his  father's,  between  Andrew  Scoifs 
shop  and  his  father's,  saw  a  man  ravishing  a  cow,  (mean* 
ing  the  plaintiff,  dec). 

These  sets  of  words  in  the  second  class  are  objectiona- 
ble, on  the  ground  that  none  of  them  show,  with  sufficient 
certainty,  that  the  plaintiff  was  the  person  whom  the  de- 
fendant intended  to  slander.  The  words,  ^'  a  young  man," 
and,  "  a  man,"  which  are  the  only  words  used  to  designate 
the  person,  do  not  point  to  the  plaintiff  more  than  to  any 
otiier  young  man  or  man  whatever.  Whether  this  uncer- 
tainty could  have  been  remedied  by  an  averment,  we 
need  not  stop  to  inquire. 

The  following  sets  of  words  are  in  the  third  class:  Riid 
(meaning,  &c.,)  saw  him  (meaning  the  plaintiff^  ravishing 
a  cow.  My  son  Rial  (meaning,  &c.,)  saw  him  (meaning 
the  plaintiff^  ravishing  a  cow.  William  Harper  (the  plain- 
tiff meaning)  was  caught  by  my  son  Rial  in  the  act  of 
ravishing  a  cow. 

We  have  already,  in  speaking  of  the  first  count,  ex- 
pressed an  opinion  that  words  like  those  here  laid  are 
actionable.  We  must,  however,  notice  the  special  causes 
of  demurrer.  The  first,  namely,  that  there  is  no  allega- 
tion that  the  words  were  spoken  of  and  concerning  the 
plaintiff,  is  not  warranted  by  the  facts.  The  count  does, 
in  express  terms,  contain  such  an  allegation. 

The  second  cause  of  demurrer,  namely,  that  there  is 
no  special  inducement  or  colloquium  to  support  the  mnn^fi- 
does^  cannot  be  sustained.  There  is  here  no  ambiguity 
as  to  the  person  of  the  plaintiff.  The  first  set  of  words 
is.  Rial  (meaning,  &c.,)  saw  him  (meaning  the  plaintiflf) 
ravishing,  &c.    The  second  set  is  substantially  the  same. 
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The  word  him  sufficiently  demonstrates  the  person.  There    N«>^-  Term* 

IB  an  old  case  on  this  subject  as  follows :  Action  for  these — 

words:  He  (innuendo  the  plaintiflf)  is  not  worthy,  &c.  ^"f** 
Exception  was  taken  that  the  he  might  be  spoken  of  any  ^'^^' 
other,  and  that  the  innuendo  would  not  help  it.  But  the 
Court  held  that  the  action  well  lay,  for  hie  and  ille  make  a 
demonstration  what  person  he  intended,  and  it  is  alleged 
that  he  spoke  de  querente  those  words.  Taylor  v.  How^ 
Croke's  Eliz.  861 .  In  the  third  set  of  words,  the  plaintifTs 
name  is  given.  There  being  then  no  ambiguity  as  to  the 
person  slandered,  and  the  words  being  actionable,  no  spe- 
cial inducement  would  be  necessary.  Nor  was  any  coUa- 
quium  of  the  plaintiff  necessary;  that  is,  the  formal  coUo- 
quium  stating  that  the  words  were  spoken  in  a  conversation 
of  and  concerning  the  plaintiff.  The  averment,  which  is, 
also,  frequently  called  a  colloquium,  to-wit,  that  the  words 
were  spoken  of  and  concerning  the  plaintiff,  is  indispensa- 
ble; and  that,  as  we  have  already  observed,  is  contained 
in  this  count.  The  language  of  Mr.  Starkie,  on  this  sub- 
ject, is  as  follows :  '^  Formerly  it  was  the  practice  to  aver, 
that  the  defendant  spoke  the  words  in  a  certain  discourse 
which  he  had  with  others,  or  with  the  plaintiff  himself  in 
the  presence  of  others,  concerning  the  plaintiff.  This 
was  technically  called  laying  a  colloquium,  and  till  the 
case  of  Smith  v.  Ward,  Croke's  James,  673,  it  seems  to 
have  been  doubted  whether  a  declaration  without  a  cdUo- 
quium  would  be  good.  In  that  case,  it  was  alleged  that 
^e  defendant  said  of  the  plaintiff,  'He  {innuendo  the 
plaintiff)  is  a  thief;"  and  the  Court,  on  being  informed 
that  it  was  the  common  course  to  declare  that  he  said  de 
pratfaio  querente  hcsc  verba,  held  it  to  be  sufficient  without  a 
ooUoquivm.^'     1  Starkie  on  Slander,  883,  384. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Caose  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

/.  A.  Wright  and  E.  W.  McGaughey,  for  the  appellant 
&  F.  Maxwell,  T,  H.  Ndson,  and  /.  P.  Usher,  for  the 
appellee. 

Vol.  III.— 30 
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Not.  T«nD,        (1)  Tke  R.  S.  1853  have  enacted,  that,  "  In  an  action  for  libel  or  Blander, 
1851 .        it  shall  be  sufficient  to  state  generally  that  the  defamatory  matter  was  pub> 
L^^H         li«^^  <>r  «P<>^en  of  the  plaintiff;  and  if  the  allegation  be  denied,  the 
y.  plaintiff  must  prove,  on  the  trial,  the  facts  showing  that  the  defamatoir 

Bbown.  matter  was  published  or  spoken  of  him."  R.  S.  185S,  vol.  2,  p.  45.  This 
statute  is  similar  to  that  of  New  York.  The  statute  of  New  York  has  been 
held  to  dispense  with  the  allegation  of  extrinsic  facts  showing  the  apfii- 
cation  of  the  toorde  to  the  plaintiff,  but  not  to  dispense  with  the  necessity  of 
an  averment  or  innuendo,  when  it  becomes  essential  to  show  the  meaning 
of  the  wordt  themselves.  Pike  ▼.  Van  Wormer,  5  Practice  R.  171.  When 
the  meaning  of  the  words  is  so  ambiguous  that  extrinsic  facts  are  neeessa- 
ry  to  be  proved  to  show  them  to  be  actionable  at  all,  the  necessity  of  steting 
these  facts  by  an  explicit  averment  is  precisely  the  same  as  it  has  always 
been.  Fry  ▼.  Bennett,  1  Code  Rep.  K.  S.,  338.  Even  though  it  may  be  un- 
certain to  whom  the  words  were  intended  to  spply»  it  is  no  longer  inaoes- 
sary  to  insert  in  the  complaint  any  averments  [of  extrinsic  facts]  show- 
ing that  they  were  intended  to  apply  to  the  plaintiff.  But,  in  other  re- 
spects, the  same  averments  are  requisite,  in  pleading  under  the  code,  as  at 
ccnunon  law.    Pike  v.  Wormer,  6.  Practice  R.  99. 


Larsh  V,  Browv. 

The  answer  put  in  to  a  biU  requiring  an  answer  without  oath,  cannot  ope- 
rate as  evidence  for  the  defendant. 

Saturday,  ERROR  to  the  Union  Circuit  Court. 

Blackford,  J. — This  was  a  bill  in  chancery  filed  by 
Larsh  against  Brawny  in  1849. 

The  bill  states  that  the  parties  had  been  in  partnership 
in  the  business  of  milling;  that  the  partnership  was  dis- 
solved; and  that  a  certain  large  sum  was  due  from  the 
defendant  to  the  complsiinant  on  account  of  the  partner- 
ship business.  The  bill  prays  that  the  defendant  answer 
without  oathy  and  make  a  full  answer  of  all  the  partnership 
accounts. 

The  defendant  answered  the  bill  without  oath.  The 
answer  admits  that  the  partnership  had  existed,  and  had 
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been  dissolved,  as  stated  in  the  bill.    But  the  answer  de-   ^o^-  Term, 

nies  that  the  defendant  was  indebted  to  the  complainant I 

on  account  of  the  partnership  business.     The  answer       ^^"*° 
contains  accounts  of  the  partnership  business,  and,  ac-      Bbowk. 
cording  to  those  accounts,  the  complainant  is  largely  in- 
debted to  the  defendant. 

Replication  in  denial  of  the  plea. 

The  cause  was  tried  by  a  jury.  Verdict  for  the  defend- 
ant for  50  dollars  and  45  cents ;  and  a  final  decree  ren- 
dered against  the  complainant  for  that  sum. 

On  the  trial,  the  complainant  asked  the  Court  to  charge 
the  jury  as  follows : 

1.  The  answer  is  no  evidence  of  the  partnership  deal- 
ings, in  order  to  have  the  same  allowed. 

2.  The  defendant's  answer  and  his  account  stated  are 
no  evidence  whatever  of  their  truth ;  and  said  account 
and  answer  require  the  same  proof  as  any  other  pleading 
which  is  denied,  so  far  as  the  partnership  is  concerned. 

These  instructions  were  refused. 

The  defendant  asked  the  Court  to  give  the  following 
instruction : 

As  the  complainant  has  called  on  the  defendant  to  state 
an  account  of  the  profits,  his  statement  of  it  is  evidence, 
and  should  be  taken  for  true,  unless  it  has  been  impeached 
and  disproved  by  at  least  one  witness,  or  circumstantial 
evidence. 

This  instruction,  asked  for  by  the  defendant,  was  given. 

The  statute  says,  that  where  the  bill  prays  that  the  de- 
fendant answer  without  oath,  the  answer  shall  operate 
only  as  a  denial  of  the  allegations  and  charges  in  the  bill, 
and,  in  such  cases,  the  complainant  shall  not  be  required 
to  substantiate  the  allegations  and  charges  in  his  bill  by 
more  than  one  witness.     Acts  of  1847,  p.  60. 

We  think  that,  under  that  statute,  the  instruction  asked 
by  the  complainant  should  have  been  given,  and  that 
asked  by  the  defendant  should  have  been  refused.  The 
answer  put  in  to  a  bill  requiring  an  answer  without  oath, 
cannot  operate  as  evidence  for  the  defendant. 


CASES  IN  THE  SUPREME  COURT 

Fer  Curiam. — The  judgment  is  reversed,  and  the  ver- 
dict  set  aside,  with  costs.     Cause  remanded,  &c. 


2M 

KoT.  Term, 
1851. 

Madisok*'       /.  Perry  and  /.  Yaryan,  for  the  plaintiff. 
-7-  J.  S,  Ncxcman  and  /.  S.  Reid^  for  the  defendant. 

XvOBB. 


3c    236 
166       23 


Smturday, 
December  6. 


The  Crrv  of  Madison  v.  Ross. 

The  corporate  authorities  of  a  city  are  not  liable  for  an  injury-  to  private 
property  caused  by  the  erection,  on  a  public  street  or  road  vithin  tha 
limits  of  the  city,  over  a  small  stream,  of  a  culvert  and  embankment 
which  have  proved  insufficient  to  resist  an  extraordinary  flood,  if  the 
culvert  and  embankment  had  proved  sufficient  for  all  purposes  for  about 
three  years,  and  ordinarily  careful  and  thoughtful  men,  and  engineers 
of  usual  skill,  would  not  have  contemplated  that  such  cztraordinarj 
flood  would  ever  occur. 

The  degree  of  care  and  foresight  which  it  is  necessary  to  use  in  cases  of 
this  description,  is  that  which  a  discreet  and  cautious  man  would  or 
ought  to  use,  if  the  risk  and  loss  were  to  be  exclusively  his  own;  and  it 
should  be  in  proportion  to  the  nature  and  magnitude  of  the  injury  likely 
to  follow  from  its  omission. 

ERROR  to  the  Jefferson  Circuit  Court. 

Perkins,  J. — Case  by  Ross  against  the  city  of  Madison. 
The  declaration  alleged  that  the  plaintiff,  Ross^  was  the 
owner  of  a  tan-yard,  and  that  the  city  of  Madison  con- 
structed a  culvert  and  embankment  across  a  small  stream 
of  water  on  Second  street,  in  said  city,  so  unskillfully  that, 
by  means  thereof,  said  plaintiff's  tan-yard  was  overflowed 
and  destroyed.  The  city  pleaded  the  general  issue,  and 
a  special  plea  which  need  not  be  noticed.  The  issues 
were  of  fact.  They  were  tried  by  a  jury,  and  Ross  ob- 
tained judgment.  The  evidence  is  not  upon  the  record. 
The  question  in  the  case,  for  there  is  but  one  raised  by 
counsel  in  this  Court,  arises  upon  instructions  given  and 
refused.     The  Court  instructed  the  jury  as  follows: 

"1.  The  city  of  Madison  is  liable  for  injuries  done  by 
her  agents,  as  individuals  are  (I). 

"2.  If,  in  this  case,  the  city,  by  her  council,  made  an 
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appropriation  of  50  dollars,  and  appointed  Marsh  and    ^o^-  Term, 


1851. 


Ford  to  expend  it  in  the  erection  of  the  culvert  in  ques-  . 

tion,  and  it  was  erected  by  Dunlap  on  a  contract  made  by      Maditon*' 

said  Marsh  and  Ford^  and  paid  for  by  the  city,  and  it  was        ^* 

erected  negligently,  carelessly,  or  unskillfuUy,  so  that 

it  was  thereby  insufficient  to  pass  off  the  water,  and  the 

plaintiff's   tan-yard  was   overflowed,  and   he  damaged 

thereby,  the  city  of  Madison  is  liable  to  said  Boss. 

^'3.  It  is  immaterial  whether  the  contracts  were  made 
in  writing  or  not,  or  whether  the  improvement  was  made 
on  a  street,  or  on  the  Lawrenceburgh  road,  if  within  the 
corporate  limits  of  the  city. 

*'  4.  The  city  of  Madison  is  as  much  bound  by  the  acts 
of  Marsh  and  Fordy  if  they  assumed  to  act  as  her  agents, 
and  after  the  acts  were  done  she  paid  for  them,  and  rati- 
fied them,  as  if  she  had  at  first  ordered  the  improvement 
and  made  written  contracts  according  to  her  charter  and 
ordinance  (2). 

*^5.  If  the  jury  find  from  the  evidence  that,  owing  to 
the  negligent,  careless,  or  unskillful  manner  in  which  the 
culvert  in  question  was  constructed,  the  tan-yard  of  the 
plaintiff  was  overflowed  and  he  damaged,  or  the  overflow 
and  damage  were  thereby  increased,  the  jury  should  find 
for  the  plaintiff. 

"6.  If  the  jury  find  that  the  flood  of  water  which  the 
plaintiff  says  injured  his  tan-yard,  would  have  injured  the 
tan-yard  equally  as  much,  if  said  culvert  and  improve- 
ment had  not  been  made,  the  city  is  not  liable." 

The  Court  refused  to  give  this  instruction,  the  same 
being  relevant : 

"If  the  jury  shall  find  that  the  da^iage  complained  of 
was  occasioned  by  a  flood  of  water  so  much  more  extra- 
ordinary than  usual,  that  ordinarily  careful  and  thought- 
ful men  and  ordinarily  skillful  engineers  would  not  con- 
template that  such  a  flood  would  ever  come,  and  said 
culvert  and  improvement  did  prove  sufficient  for  all  pur- 
poses for  about  three  years,  the  jury  should  find  the 
damage  to  have  happened  by  what,  in  law,  is  called  the 
act  of  God,  and  should  find  for  the  defendant." 


238  CASES  IN  THE  SUPREME  COURT 


NoTjerm,       Tte  question  raised  is,  as  to  the  rule  or  principle  by 

which  the  jury  were  to  be  governed  in  determining  whether 

Madison  the  culvert  and  embankment  were,  or  were  not,  unskill- 
g^  fully  constructed.  Were  they  to  regard  them  as  un- 
skillfully  and  negligently  made,  unless  they  were  such 
as  to  withstand  every  possible  force  of  the  element ;  or 
should  they  regard  them  as  skillfully  done,  if  such  as 
to  withstand  every  probable  force?  On  this  point,  the 
Court  gave  no  direct  instruction;  but  the  inference  to 
be  drawn  from  those  given,  taking  them  all  together, 
would  rather  be,  that  if  the  damage  to  the  plaintiff  hap- 
pened in  consequence  of  the  improvement,  the  cit}-  was 
liable  at  all  events.  The  defendant,  however,  if  he  asked 
it,  had  a  right  to  a  definite  instruction  touching  this  mat- 
ter. He  did  ask  one,  and,  if  it  expressed  the  law,  or  was 
within  it,  he  was  entitled  to  have  it  given  to  the  jury. 
We  think  it  was  within  the  law  and  should  have  been 
given.  In  The  Mayor,  4^.,  cf  New  York,  v.  Bailey^  2 
Denio,  433,  the  chancellor  has  the  following  remarks, 
which  are  directly  to  the  point,  and,  we  think,  entirely 
correct: 

''  The  degree  of  care  and  foresight  which  it  is  necessaiy 
to  use,  in  cases  of  this  description,  must  always  be  in 
proportion  to  the  nature  and  magnitude  of  the  injury  that 
will  be  likely  to  result  from  the  occurrence  which  is  to  be 
anticipated  and  guarded  against.  And  it  should  be  that 
care  and  prudence  which  a  discreet  and  cautious  individu- 
al would  or  ought  to  use  if  the  whole  risk  and  loss  were 
to  be  his  own  exclusively.  Here  the  probable,  if  not  the 
necessary,  consequence  of  the  carrying  off  of  the  city 
dam,  by  a  flood,  would  be  not  only  to  sweep  away  the 
buildings  and  erections  of  all  the  owners  of  property 
upon  the  Croton  below  such  dam,  but  also  to  endanger 
the  lives  of  such  owners  and' of  their  families.  The  dam 
should,  therefore,  have  been  constructed  in  such  a  man- 
ner as  to  resist  such  extraordinary  floods  as  might  have 
been  reasonably  expected  occasionally  to  occur.  And  if 
the  flood  of  1641  was  not  much  higher  than  any  which 
had  been  known  to  occur  upon  this  stream  within  the 
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memory  of  man,  those  who  had  charge  of  the  cons  trac- 
tion of  the  dam  should  have  anticipated  such  a  flood; 
and  should  have  provided  a  dam  that  would  have  been 
sufficient  to  resist  the  operation  of  that  flood."  ^'Al- 
though the  flood  of  1841  was  not  an  ordinary  one,  I 
think  the  evidence  of  the  plaintiflTs  was  suflicient  to  au- 
thorize the  jury  to  find  that  it  was  one  of  those  occasional 
floods  to  which  the  Croion  had  sometimes  been  subject, 
and  which  should,  therefore,  have  been  provided  against 
by  those  whose  duty  it  was  to  guard  against  the  probable 
consequence  of  such  a  flood.  C.  FlemeUingy  who  lived 
upon  the  CrotoUy  within  two  miles  of  the  city  dam,  and 
was  bom  there,  testified  that  he  had  seen  the  river  higher 
than  in  1841,  something  more  than  twenty  years  previous 
to  that  time.  He  says  nothing  of  the  fioods  of  1837  and 
of  1839,  as  he  was  then  in  Bedford.  But  Godneyy  Mar- 
ahaUy  and  Tompkins^  all  of  whom  lived  about  two  miles 
above  the  dam,  thought,  by  the  hight  of  the  water  upon 
Elbow  island,  that  the  same  was  as  high  in  the  flood  of 
1837  as  in  that  of  1841 ;  and,  Frost  and  Boi&y,  jun.,  both 
testified  that  the  floods  of  1839  and  of  1843,  were  nearly 
as  great  as  in  1841.  If  the  evidence  given  by  these  wit- 
nesses was  to  be  credited,  therefore,  the  flood  of  1841  was 
an  occurrence  which  ordinary  care  and  prudence  should 
have  anticipated  and  guarded  against." 

Per  Curiam,  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

S.  C.  StevenSy  for  the  plaintiflf. 

/.  6.  Marshall  and  /.  Sullivan^  for  the  defendant. 

(1)  See  Root  v.  The  City  of  Madison,  1  Carter's  Ind.  R.  281.— (2)  Id. 
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The  Michioah  Central  Railroad  Company  and  Others  v. 
The  Northern  Indiana  Railroad  Company  and  Others. 

An  order  of  injunction  granted  bj  a  circuit  judge,  in  the  vacation  of  the 
Court,  it  an  interlocutory  order  of  the  Circuit  Court,  within  the  meaning 
of  flection  70  of  chapter  37  of  the  R.  S.  1843. 
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From  BQch  an  order  an  appeal  lies,  by  riitae  of  said  section,  to  the  fia- 
preme  Court. 

The  appeal  is  required  by  the  statute  to  be  taken  at  the  time  when  the  or- 
der of  injunction  is  granted. 

The  period  of  two  days  after  the  order  of  injunction  was  griaied,  was  held, 
under  the  circumstances  of  the  present  case,  to  be  at  the  time  of  gnat- 
ing  the  order,  within  the  meaning  of  the  statute. 

The  granting  of  an  appeal  in  the  vacation  of  the  Circuit  Court,  without 
notice  to  the  adverse  party,  from  an  order  of  injunction  .granted  by  iht 
judge  of  the  Circuit  Court  «n  vacation,  does  not  deprive  the  ^pellee 
from  being  heard  upon  the  sufficiency  of  the  injunction-bond,  or  whether 
the  appeal  was  granted  in  due  time;  but  the  want  of  a  sufficient  bond, 
or  the  fact  that  the  appeal  was  not  taken  in  due  time,  may  be  shown  on 
a  motion  to  dismiss  the  appeal. 

The  act  of  1647,  "  to  amend  the  provisions  of  the  37th  chapter  of  the  Re- 
vised Code,"  does  not  affect  the  right  of  the  party  aggrieved  to  appeal, 
at  the  time  of  making  the  order,  from  a  judge's  order  of  injunction  grant- 
ed in  vacation. 

APPEAL  from  an  order  of  injunetion  granted  by  the 
judge  of  the  Laporie  Circuit  Court,  at  his  chambers,  in 
vacation. 

Smith,  J. — Upon  an  application  made  to  the  president 
judge  of  the  Laporte  Circuit  Court,  at  his  chambers,  in 
vacation,  an  injunction  or  restraining  order  was  niade 
by  him  on  the  28th  of  August,  1851.  The  application 
was  founded  on  a  bill  of  complaint  previously  filed  in  the 
LoforU  Circuit  Court,  and  the  injunction  was  granted  in 
the  absence  of  the  opposite  party,  and  without  notice. 
Two  days  afterwards,  on  the  30th  of  August,  an  appeal 
to  this  Court,  from  the  order  granting  the  injunction,  was 
prayed  for,  and  was  granted  by  the  judge  of  the  Circuit 
Court. 

A  motion  is  now  made  to  dismiss  the  appeal,  on  the 
ground  that  the  statute  does  not  authorize  an  appeal  to 
be  taken  from  such  an  order  during  the  vacation,  or  un- 
til the  next  term,  of  the  proper  Circuit  Court. 

The  article  relative  to  injunctions  in  the  Revised  Sta- 
tutes, c.  46,  p.  861,  provides  that  the  Circuit  Court,  in 
term,  or  the  president  judge  alone,  or  the  two  associate 
judges  together,  in  vacation,  shall  have^power  to  grant  in- 
junctions or  restraining  orders,  and  to  exercise  all  powers 
usual  and  necessary  for  Courts  of  chancery,  in  granting 
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or  enforcing  them.  It  is  made  unnecessary  to  issue  a 
writ  of  injunction  in  any  case,  but  instead  thereof  a  copy 
of  the  order,  duly  certified  by  the  clerk,  is  to  be  served 
upon  the  adverse  party. 

It  is  admitted,  that  previous  to  the  Revised  Statutes  of 
1843,  there  was  no  ri|^ht  of  appeal  given  by  statute,  ex- 
cept from  final  judgments  or  decrees.  The  70th  section 
of  chapter  37,  R.  S.,  p.  636,  say^-  "  Appeals  to  the  Su- 
preme Court  shall  be  allowed  to  be  taken  from  any  inter- 
locutory order  or  decree  of  any  Circuit  or  Probate  Court 
in  this  state,  in  any  of  the  following  cases."  Among  the 
cases  here  specified  is  this :  "  From  any  order  or  decree 
granting  or  dissolving  an  injunction."  The  71st  section 
is  as  follows :  ^'  No  such  appeal  shall  be  granted  by  the 
Court  from  whose  decision  the  same  is  prayed,  unless 
Buch  appeal  is  tahen  at  the  time  when  such  order  or 
decree  is  made,  nor  until  a  sufiicient  bond,  as  required  in 
other  cases  of  appeals,  shall  have  been  given  by  the  ap- 
pellant." 

In  1847,  an  act  was  passed,  the  first  section  of  which  gives 
the  right  of  appeal  from  any  order  or  decree  overruling  any 
motion  to  dissolve  an  ii\j unction,  and  the  second  section 
IB  as  follows :  "  When  any  injunction  shall  be  granted 
in  vacation,  an  appeal  may  be  taken  to  the  Supreme 
Court  at  any  time  during  the  term  of  the  Probate  or  Cir- 
cuit Court  next  ensuing  ailter  the  granting  of  any  such  in- 
junction in  vacation,  subject  to  the  provisions  regulating 
appeals  to  the  Supreme  Court  in  other  cases"  (1). 

The  first  question  that  suggests  itself,  in  the  considera- 
tion of  the  present  motion,  is,  whether  the  order  granting 
the  injunction  in  this  case,  is,  or  is  not,  an  interlocutory 
order  of  a  Circuit  Court,  within  the  meaning  of  the  70th 
section  of  chapter  37  of  the  Revised  Statutes.  We  think, 
though  it  was  made  by  a  judge  of  the  Laporte  Circuit 
Court  in  vacation,  it  is  to  be  regarded  as  an  order  of  that 
Court. 

An  injunction  is  defined  to  be  a  writ  issuing  by  the  or- 
der and  under  the  seal  of  a  Court  of  equity.  Ed.  on  If\j. 
9 ;  Mitford,  124.     The  term  is  also  indiscriminately  ap- 
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plied  to  interlocutory  orders  in  the  nature  of  iiyonctions, 
though  not  enforced  by  means  of  the  writ  of  injunction. 
Eden,  338.  A  president  judge  of  a  Circuit  Court,  sitting 
at  his  chambers  to  hear  an  application  for  an  order  of 
this  kind,  cannot  be  considered  as  holding  a  special  or 
peculiar  Court  for  that  purpose,  for  he  is  only  .^authorized 
to  act  in  vacation,  which  signifies  a  period  of  time  when 
no  Court  is  sitting.  Besides,  the  bill  of  complaint  must 
be  addressed  to  the  Circuit  Court,  and  the  order,  if  made, 
becomes  a  pcurt  of  the  record  of  the  cause  pending  in  that 
Court,  and  is  enforced  by  the  authority  of  that  Court. 

The  statute  authorizing  a  single  judge,  in  vacation,  to 
make  an  interlocutory  order  which  becomes  the  order  of 
the  Court,  is  quite  consistent  with  the  long  established 
practice  of  both  Courts  of  equity  and  of  common  law. 
An  injunction  may  not  only  be  gran^d  in  term,  '^  but,^^ 
says  Mr.  Eden,  ^^in  the  vacation,  when  the  Court  does  noi  lit, 
and  no  motion  can  consequently  be  made,  a  Judge  of  a 
Court  of  equity  will  grant  an  injunction,  upon  petition, 
with  affidavit  and  certificate  of  bill  filed,"  &c.  Eden  on 
Injunctions,  p.  377. 

There  £U'e  many  interlocutory  orders  made  by  the  judges 
of  the  English  Courts  of  common  law,  in  vacation,  and 
when  they  could  not  be  considered  as  constituting  the 
Courts  for  which  they  assumed  to  act.  Yet  such  orders 
seem  always  to  have  been  considered  orders  of  the  Court 
and  the  same  effect  is  given  to  them  as  if  they  were  made 
by  the  Court  in  term.  In  Rex  v.  Wilkes,  4  Burr.  2370,  it 
was  said,  it  had  been  the  practice  to  grant  such  orders  by 
a  judge  at  chambers,  time  out  of  mind,  and  that  they  were 
as  valid,  if  acquiesced  in,  as  any  act  of  the  Court. 

In  the  case  of  Wood  v.  Plant,  1  Taunt.  44,  an  interlocu- 
tory order  had  been  made  by  one  of  the  judges  of  the 
King's  Bench,  in  vacation,  changing  the  plaintiflfs  attor- 
ney, by  substituting  another  in  the  place  of  the  one  who 
had  commenced  the  suit.  It  appears  that  such  a  change 
could  not  be  made  without  an  order  of  the  Court  to  that 
efiect,  and  the  suit  having  been  prosecuted  to  judgment 
by  the  attorney  so  substituted,  a  writ  of  error  was  brought. 
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on  the  ground  that  the  said  attorney  had  no  authority  to 
act.  The  judgment  was,  however,  affirmed.  Lord  Mans- 
Jidd  said :  "  What  is  the  effect  of  the  proceeding  which 
is  made  the  ground  of  the  present  exception  ?  The  Court 
orders  Mr.  Mayhew^  at  the  request  of  the  plaintiff,  to  be 
appointed  his  attorney  in  this  cause.  It  is  true,  that  the 
order  is  made  by  a  judge  at  chambers ;  but  still  it  is  to 
be  regarded  as  the  order  of  the  Court.  The  effect  of 
these  orders  was  much  considered  in  the  case  of  The  King 
V.  WilkeSj  4  Burr.  2570.  They  are  as  binding  as  any  act 
of  the  Court,  though  they  are  not  entered  and  made  rules 
of  Court,  unless  it  be  necessary  to  enforce  them  by  at- 
tachment." 

In  the  matter  of  Taylor  ct  al.,  5  B.  &  Aid.  217,  7  Eng. 
C.  L.  R.  73,  a  motion  was  made  for  a  rule  to  discharge 
a  rule  making  a  submission  to  arbitration  a  rule  of  Court. 
It  was  a  submission  to  arbitration  under  the  statute  of  9 
and  10  W.  3.,  c.  15.  The  submission  was  made  a  rule  of 
Court,  in  vacation,  and  it  was  contended  that,  by  the  words 
of  the  statute,  the  submission  could  only  be  made  a  rule 
of  Court  by  producing  an  affidavit  of  the  execution  of  the 
agreement,  and  reading  and  filing  it  in  Court.  Abbotty  C. 
J.,  in  refusing  the  rule  moved  for,  said :  "  If  we  were  to 
grant  the  present  application,  we  should  do  great  mis- 
chief,  inasmuch  as  the  granting  these  rules,  in  vacation, 
is  a  practice  attended  with  much  convenience  to  the  suit- 
ors of  the  Court.  It  seems  to  me  that,  by  construing  the 
statute  with  reference  to  the  ordinary  practice  of  the 
Court,  we  shall  give  fuller  effect  to  the  intention  of  the 
legislature.  The  statute  makes  it  compulsory  on  the 
Court,  on  the  affidavit  being  produced,  to  make  the  sub- 
mission a  rule  of  Court.  It  is,  therefore,  merely  a  matter 
of  form  to  apply  for  the  rule.  No  injury  is  done  to  the 
other  party  by  granting  the  rule,  for  the  award  cannot  be 
enforced  until  the  next  term.  *  *  *  If  we  were  to 
overturn  the  practice  in  this  case,  we  should  establish  a 
dangerous  rule,  for,  by  parity  of  reasoning,  no  consent- 
rule  in  ejectment,  no  rule  for  a  special  jury,  or  to  pay  mo- 
ney into  Court,  could  be  drawn  up  in  vacation.   The  con- 
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sequence  would  be  great  delay  in  the  administration  of 
justice." 

These  cases,  we  think,  abundantly  establish  the  propo* 
sition,  that  an  interlocutory  order  made  by  a  judge  in  va^ 
cation,  is  to  be  regarded  as  the  order  of  the  Court  fw 
which  the  said  judge  is  authorized  by  law  to  act;  and 
from  the  whole  tenor  of  the  provisions  of  our  statute  on 
this  subject,  it  would  seem  the  legislature  so  understood 
the  effect  of  such  orders.  Precisely  the  same  effect  is 
given  to  injunctions,  whether  granted  by  the  Court  in 
term,  or  by  the  judges  in  vacation;  they  are  to  be  served 
in  the  same  manner,  and  enforced  by  the  same  means; 
and  they  possess,  in  all  respects,  the  same  force  and  ef- 
fect. 

We  are  satisfied,  therefore,  that  the  order  made  in  this 
case,  is  an  order  of  the  Laporte  Circuit  Court,  from  which 
an  appeal  lies  under  the  70th  section  of  the  statute  be- 
fore quoted. 

The  next  question  is,  when  may  such  an  appeal  be 
taken?  The  71st  section  says:  "No  such  appeal  shall 
be  granted  by  Uie  Court  from  whose  decision  the  same  is 
prayed,  unless  such  appeal  is  taken  at  the  time  when  such 
order  or  decree  is  made,"  &c.  From  the  use  of  the  words, 
"  the  Court,"  in  this  section,  the  counsel  for  the  appellees 
contend  that  the  appeal  can  only  be  prayed  for  during  a 
term  of  the  Court.  We  do  not  think  these  words  were 
used  with  the  intention  that  they  should  have  such  a  mean- 
ing. 

The  70th  section  says,  an  appeal  shall  be  allowed  from 
any  interlocutory  order  of  the  Court  granting  an  injunc- 
tion; but,  according  to  the  construction  the  appellees 
would  have  us  give  the  71st  section,  we  should  be  obliged 
to  determine  that  an  appeal  cannot  be  taken  from  any 
such  order,  but  only  from  such  as  may  have  been  made 
by  the  Court  in  term-time,  for,  from  no  other,  could  an  ap- 
peal be  prayed  for  at  the  time  when  made.  This  would 
not  only  be  inconsistent  with  the  literal  meaning  of  die 
previous  section,  but  would  be  doing  violence  to  what  we 
must  suppose  to  be  its  spirit  and  intention.     The  mischief 
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imder  the  law  as  it  stood  previously,  was,  that  injunctions 
granted  by  the  inferior  Courts  might  be  improvident  and 
oppressive.  The  remedy  here  provided  is  an  immediate 
appeal  to  a  higher  Court,  and,  certainly,  it  would  be  un- 
reasonable to  suppose  that  the  legislature  thought  there 
would  be  less  probability  of  improvident  injunctions  be- 
ing granted  by  the  president  judge  alone  or  by  the  two 
associates  in  vacation,  than  by  the  full  Court  in  term. 

The  previous  section  having  provided  that  appeals  shall 
be  allowed  from  the  order  of  a  judge  in  vacation,  and 
this  that  the  appeal  must  be  granted  at  the  time  the  order 
is  made,  both  together  necessarily  imply  that  the  judge 
acting  for  the  Court  in  granting  the  injunction,  shall  also 
act  for  the  Court  in  allowing  the  appeal ;  and  as  we  have 
already  seen  that  all  orders  legally  made  in  a  cause,  whe- 
ther by  the  Court  in  term,  or  by  a  judge  in  vacation,  are 
regarded  as  the  orders  of  '^  the  Court,"  those  words,  in  this 
section,  refer  as  well  to  the  granting  of  the  appeal  as  to 
the  previous  order  granting  the  ii\j  unction,  and  are  of  no 
greater  or  less  signification  as  applied  to  the  one  act  than 
to  the  other.  The  words  "  the  Court"  and  "  the  judge," 
or  "judges,"  are  frequently  used  in  our  statutes  as  syno- 
nymous, and  when  used  with  reference  to  orders  made  by 
the  Court  or  judges,  they  were,  we  think,  intended  to  be 
80  understood. 

It  is  our  duty  to  give  fall  efiect  to  both  these  sections 
of  the  statute,  if  that  can  be  done,  and  there  does  not 
seem  to  be  any  difficulty  in  doing  so,  for  we  think  it  is 
evident  that  the  office  of  the  Tlst  section,  is  simply  to  im- 
pose certain  conditions  on  those  to  whom  the  right  of 
appeal  is  given  by  the  preceding  one,  namely,  to  require 
them  to  signify  their  intention  to  appeal,  in  due  time,  and 
to  give  bond. 

As  in  the  case  of  Taylm*  et  al.y  supra,  the  statute  makes 
it  compulsory  on  the  Court  to  grant  the  appeal,  on  a  suf- 
ficient bond  being  filed.  In  that  case,  as  in  this,  it  was 
contended  that  the  words  of  the  statute  required  the  affi- 
davit of  the  execution  of  the  agreement  to  be  read  and 
filed  in  the  Court  in  term,  but  it  was  held  the  statute  was 
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sufficiently  complied  with  by  the  affidavit  being  filed,  and 
the  rule  taken,  in  vacation.  That  case  is  here  more  di- 
rectly in  point  than  those  cited  by  the  counsel  for  the  ap- 
pellees from  Henning  and  Mumford.  In  those  cases,  it 
was  held  that  an  appeal  could  not  be  taken  in  vacation 
from  an  injunction  granted  in  term,  because,  under  the 
statute  of  Virginia,  such  an  appeal  could  not  be  taken  as 
a  matter  of  right,  but  only  when  the  Court  should,  in  its 
discretion,  think  an  appeal  necessary  to  prevent  a  change 
of  property. 

Among  the  reasons  given  for  the  decision  in  the  case 
of  William  and  Mary's  College  v.  Lee's  ExecutorSj  2  Hen. 
&  Mumf.  557,  one  was,  that  the  adverse  party  was  enti- 
tled to  be  heard  on  the  question  whether,  in  the  proper 
exercise  of  the  discretion  of  the  Court,  an  appeal  should 
be  granted,  and  he  could  not  be  required  to  appear  and 
show  cause  in  vacation.  A  similar  reason  was  given  by 
this  Court  for  refusing  to  hear  the  former  motion  of  the 
appellees  in  this  case,  to  have  the  supersedeas  set  aside ; 
but  it  is  not  applicable  to  the  case  now  before  us,  because 
our  statute  allowing  an  appeal  from  an  interlocutory  or- 
der, gives  no  such  discretionary  power  to  the  Court  mak- 
ing the  order.  The  appeal  may  be  demanded  as  a  mat- 
ter of  right,  on  the  filing  of  a  bond  in  due  time,  and  the 
granting  of  the  appeal,  like  the  taking  of  the  rule  in  the 
case  of  Taylor  et  al,,  is  a  merely  formal  matter. 

The  appellees,  indeed,  contend  that  they  are  entitled 
to  be  heard  on  the  sufficiency  of  the  bond,  and  upon  its 
being  filed  in  due  time.  But  they  are  not  deprived  of 
that  right  by  the  granting  of  the  appeal  without  notice  to 
them.  The  want  of  a  sufficient  bond,  or  the  fact  that  the 
appeal  was  not  taken  in  due  time,  can  be  shown  on  a 
motion  to  dismiss  the  appeal. 

It  is,  indeed,  urged,  though  but  faintly,  that  the  present 
appeal  was  taken  too  late.  The  order  was  made  on  the 
28th  of  August,  and  the  appeal  was  prayed  on  the  30th 
of  that  month.  The  statute  requires  such  appeals  to  be 
taken  at  the  time  the  orders  are  made.  At  the  time,  means, 
literally,  simultaneously  with;  but  Courts  always  construe 
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Buch  a  phrase  to  mean  such  reasonable  time  as  may  be    ^o^*  T«nn, 

neceesary  to  do  the  act  required.     The  precise  period  Of 1 — 

time  thus  required  must  vary  according  to  circumstances,      Fom«t 
and  we  cannot  say,  merely  from  the  dates,  that  in  this     (Sooshvx. 
case  an  unreasonable  time  was  allowed  the  appellants  to 
perfect  their  appeal. 

We  are  of  opinion,  therefore,  that  the  Revised  Statutes 
give  the  right  of  appeal  in  cases  like  the  present,  and, 
such  being  the  case,  the  statute  passed  in  1847  does  not 
affect  that  right.  That  statute  provides  that  an  appeal 
may  be  taken  at  any  time  during  the  next  ensuing  term 
of  the  Court;  but  it  does  not  repeal,  nor  does  it  conflict 
with,  the  previous  statute  authorizing  an  appeal  to  be 
taken  at  the  time  of  the  making  of  the  order. 

Per  Curiam. — The  motion  to  dismiss  the  appeal  is  over- 
ruled. 

R.  Crawford,  A,  L,  Osbom,  J,  O.  Marshall,  J,  F,  Joy, 
and  C.  Dewey,  for  the  appellants. 

/.  Z.  Jemegan,  J,  B,  Niles,  O,  H.  Smith,  and  8.  Yandes, 
for  the  appellees. 

(1)  Laws  1847,  p.  113. 


Forney  v.  Goodhue. 

ERROR  to  the  Wabash  Circuit  Court. 

Per  Curiam. — Goodhue  brought  an  action  of  trespass 
against  Forney,  The  complaint  was  for  shooting  the 
plaintifi*'s  mare. 

Plea,  not  guilty. 

Verdict  for  the  plaintiff*.  Motion  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict. 

The  motion  for  a  new  trial  was  founded  on  newly  dis- 
covered evidence.  An  affidavit  of  the  defendant,  and 
another  by  one  David  Tipton,  show  the  ground  of  the 
motion.  The  record  contains  all  the  evidence  given  in 
the  cause.    There  is  a  good  deal  of  evidence,  but  it  is  not 


248  CASES  IN  THE  SUPREME  COURT 

Not.  Term,    very  strong  against  the  plaintiff.    The  newly  discovered 
-  evidence,  stated  in  said  affidavits,  satisfies  us  that  there 


▼. 


ought  to  be  another  trial. 
Thi  Statb        The  judgment  is  reversed,  and  the  verdict  set  aside, 
vnth  costs.     Cause  remanded  for  another  trial. 
/.  Z7.  PettU  and  JO.  D.  PraUy  for  the  plaintiff. 


Bteket,  and  Others,  v.  The  State,  on  the  Relation  of  Sil- 

VEBS. 

Debt  on  the  official  bond  of  a  justice  of  the  peace.  Breach,  the  non-pay- 
ment of  money  collected  by  the  justice  to  the  party  entitled.  Plea,  a 
fonner  recoveiy.  It  appeared,  on  the  trial,  that  in  the  foimi^  suit  plead- 
ed, which  was  on  the  same  bond  and  between  the  same  parties,  the  plain- 
tiff obtained  judgment  for  several  sums  of  money  which  had  been  collect- 
ed by  the  justice  and  not  paid  over;  but  that  two  of  the  sums  collected 
by  the  justice  and  not  paid  oyer  by  him,  had  been  omitted,  by  mistake, 
in  taking  the  former  judgment.  This  suit  was  brought  to  recorer  thoee 
two  sums.  Hdd,  that  the  fonner  recoreiy  was  not  a  bar  to  the  present 
suit. 

W^e*i«Aiy,         ERROR  to  the  Henry  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  commenced 
before  a  justice  of  the  peace,  and  taken  by  appeal  to  the 
Circuit  Court. 

The  State,  on  the  relation  of  SilverSy  was  the  plaintiff. 
Demand  95  dollars. 

The  suit  was  founded  on  the  official  bond  of  PosUmy  a 
justice  of  the  peace.  The  breach  assigned  is,  the  non- 
payment of  money  collected  by  the  justice  to  the  party 
entitled. 

The  defendants  pleaded  a  former  recovery. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

The  record  contains  all  the  evidence. 

It  appears  that  in  the  former  suit  pleaded,  which  was 
on  the  same  bond  and  between  the  same  parties  with  the 
present  one,  the  plaintiff  obtained  judgment  for  several 
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sams  of  money,  which  had  been  collected  by  the  justice   ^«^-  '^•"" 
and  not  paid  over;  but  that  two  of  the  sums  of  money 
collected  by  the  justice  and  not  paid  over  by  him,  had 
been  omitted,  by  mistake,  in  taking  the  former  judgment. 
This  suit  is  brought  to  recover  those  two  sums. 

There  can  be  no  doubt  of  the  plaintiff's  right  to  recover, 
unless  the  former  judgment  between  the  same  parties  is 
a  bar. 

We  do  not  think,  under  the  circumstances,  that  this 
suit  can  be  defeated  by  the  former  recovery  (1). 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

/.  8.  Nevoman^  for  the  plaintiffs. 

M,  L.  Bundy  and  7.  Davisy  for  the  defendant. 


(1)  Assumpsit  by  Sedtlon  et  al.  v.  Tutop  for  goods  sold  and  delivered. 
Plea,  a  former  recoveiy.  Replication,  that  the  promise  in  this  suit  was 
not  the  same  for  the  noD-performance  of  which  the  former  judgment 
pleaded  was  rendered.  Upon  the  trial,  it  appeared  that  the  former  suit 
was  upon  a  promissory  note  and  for  good*  sold,  and  that,  upon  the  exe- 
cution of  a  writ  of  inquiry,  after  judgment  by  default,  the  plaintiif  not 
being  prepared  with  proof  as  to  the  goods  sold,  took  a  verdict  for  the 
amount  of  the  note  only,  and  brought  this  action  for  the  goods  sold.  The 
Court  of  King's  Bench  ruled  that  the  former  judgment  was  no  bar  to  this 
action.    6  T.  R.  G07. 

B.  brought  an  action  of  trespass  against  C.  for  an  injury  done  to  two 
horses,  in  consequence  of  which  one  of  them  died,  and  the  trespass  on  one 
of  them  was  on  one  day,  and  on  the  other  at  another  day,  and  the  same 
being  all  in  one  count,  the  Court,  on  the  defendant's  motion,  compelled  the 
plaintiif  to  elect  for  which  trespass  he  would  proceed,  and  the  plaintiff 
elected  to  go  for  the  injury  done  to  the  horse  that  survived,  and  the  jury 
found  a  verdict  accordingly.  Another  action  having  been  brought  for  the 
trespass  on  the  horse  which  died  of  the  injury,  the  defendant  pleaded  a 
former  recovery  for  the  same  trespass.  The  plaintiff  replied,  setting  forth 
the  above  facts  by  way  of  proUstando,  On  a  demurrer  to  the  replication, 
it  was  held  that  the  former  recovery  was  no  bar,  since  it  appeared  by  the 
replication  that  the  injury  done  to  the  horse  which  died,  was  not  taken  into 
consideration  by  the  jury.  The  replication  was,  however,  held  to  be  bad, 
for  stating  these  facts  by  way  of  protesiando,  instead  of  traversing  and 
denying  a  former  recovery  for  the  same  matter.  Snider  v.  Oroy,  3  Johns. 
227. 
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Olark. 


December  10. 


BuROES^  V.  Clark. 

Proceeding^  in  domestic  attachment.  Plea,  that  when  the  suit  was  com* 
menced,  and  for  18  months  previously,  and  from  thence  hitherto,  the  de- 
fendant was  an  inhabitant  and  resident  of  the  territory  of  WiseonMm,  ^fcc 
To  support  the  plea,  it  having  first  been  proved  that  the  defendant  had 
left  Allen  county  in  this  state  some  two  years  previously  to  the  com- 
mencement of  the  suit,  evidence  was  received  of  the  declarations  of 
the  defendant  when  he  left  that  he  was  going  to  some  of  the  western 
territories,  and  of  his  intention  as  to  returning.  Held,  that  the  evidence 
was  admissible  as  a  part  of  the  res  getim, 

Post-marks*on  letters  are  admissible  in  evidence,  in  a  civil  case,  without 
proof,  where  no  reason  is  shown  for  doubting  their  genuineness. 

APPEAL  from  the  Allen  Circuit  Court. 

Blackford,  J. — This  was  a  suit  commenced  in  the  Allen 
Circuit  Court  in  1846,  by  writ  of  domestic  attachment. 
Burgess  was  the  plaintiff  and  Clark  the  defendant. 

Plea,  that  when  the  suit  in  attachment  was  commenced, 
and  for  eighteen  months  previously,  and  from  thence 
hitherto,  the  defendant  was  an  inhabitant  and  resident  of 
the  territory  of  Wisconsin^  and  not  of  the  state  of  Indiana. 

Replication  in  denial  of  the  plea.  This  cause  was  tried 
in  1848.  A  witness  for  the  defendant  stated  that,  inJu/^y 
1846,  the  defendant  left;  Allen  county  in  this  state ;  and 
that  previously  and  up  to  that  time,  he,  the  defendant,  re- 
sided in  said  Alien  county.  The  witness  further  stated 
that,  when  the  defendant  went  away,  he  said  he  was 
going  to  some  of  the  western  territories,  and  might  or 
might  not  return. 

That  part  of  said  testimony  which  relates  to  wha(  the 
defendant,  when  he  went  away,  told  the  witness,  was  ob- 
jected to  by  the  plaintiff;  but  the  objection  was  correctly 
overruled.  What  the  defendant  thus  said  was  part  of  the 
res  gestcB. 

The  witness  produced  two  letters  purporting  to  be 
signed  by  the  defendant,  and  directed  to  him,  saying  that 
he  was  well  acquainted  with  the  defendant's  hand-writ- 
ing. The  letters  were  dated  in  August,  1846,  and  post* 
marked,  Port  Washington,  Wisconsin,  August,  1646,  in 
writing,  and   purported  to  be  signed   by  the  defendant. 
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The  post-marks   and  signatures   on  said  letters   were    Nov.  Tenn, 

offered  and  given  in  evidence ;  to  which  the  plaintiff  ob- 1 — 

jeeted ;  but  the  Court  overruled  the  objection.    We  under-      Timmoni 
stand,  from  the  above,  that  the  letters  were  proved.    The     Tiioio». 
post-marks  were  admissible  without  proof,  it  not  being 
shown  that  there  was  any  reason  to  doubt  of  their  being 
genuine  (I). 

The  record  contains  all  the  evidence;  and  we  think  it 
sufficient  to  support  the  verdict. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  O.  Walpole,  for  the  appellant. 

/Z.  Brackenridge,  Jr.,  for  the  appellee. 

(1)  In  civil  cases,  but  not  in  criminal,  the  post-mark  on  a  letter  is  suffi- 
cient prinui/ade  evidence  of  the  time  and  place  of  patting  it  into  the  post- 
office.  And  if  there  be  any  doubt  of  the  post-mark,  it  may  be  established 
bj  tlw  evidence  of  any  person  in  the  habit  of  receiving  letters  vith  tliat 
mark,  as  well  as  by  the  clerk  in  the  post-pffice.    2  Qreenleaf  Ev.,  s.  193. 


TiMMOMS  and  Others  v.  Timmons. 

Decree  in  the  Probate  Court  for  the  sale  of  real  estate  of  an  intestate  upon 
the  petition  of  the  administrator.  Assignment  of  error  in  the  Supreme 
Court,  that  a  final  decree  was  taken  against  an  infant  defendant,  A.,  with- 
out the  appointment  of  a  guardian  ad  litem  for  her,  and  upon  the  appear- 
ance by  attorney.  Plea  to  the  assignment,  that  at  the  time  of  the  rendi* 
tion  of  the  decree,  the  said  A.  was  of  full  age.  Held,  upon  demurrer, 
that  the  plea  was  bad. 

ERROR  to  the  Tippecanoe  Probate  Court.  Wedneeday, 

Blackford,  J. — The  defendant  in  error,  as  administra- 
tor of  Stephen  Timmons^  deceased,  filed  a  petition  in  the 
Probate  Court  of  Tippecanoe  county,  for  an  order  to  sell 
certain  real  estate  of  the  intestate.  There  were  several 
defendants,  one  of  whom  was  Amelia  Timmons. 

The  Court  granted  an  order  for  the  sale  of  the  real 
estate  described  in  the  petition. 
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BuR6E£f$  V.  Clark. 

Proceeding  in  domestic  attachment.  Plea,  that  when  the  suit  was  com- 
mencedi  and  for  18  months  preyioualy,  and  from  thence  hitherto,  the  de- 
fendant was  an  inhabitant  and  resident  of  the  territory  of  WiMe^nsim,  Ac 
To  support  the  plea,  it  having  first  been  proved  that  the  defendant  had 
left  AUen  county  in  this  state  some  two  years  previously  to  the  com- 
mencement of  the  suit,  evidence  was  received  of  the  declarations  of 
the  defendant  when  he  left  that  he  was  going  to  some  of  the  western 
territones,  and  of  his  intention  as  to  returning.  Held,  that  the  evidenoe 
was  admissible  as  a  part  of  the  res  gestm. 

Post-marks'on  letters  are  admissible  in  evidence,  in  a  civil  case,  without 
proof,  where  no  reason  is  shown  for  doubting  their  genuineness. 

APPEAL  from  the  Allen  Circuit  Court. 

Blackford,  J. — This  was  a  suit  commenced  in  the  ASen 
Circuit  Court  in  1848,  by  writ  of  domestic  attachment. 
Burgess  was  the  plaintiff  and  Clark  the  defendant. 

Plea,  that  when  the  suit  in  attachment  was  commenced, 
and  for  eighteen  months  previously,  and  from  thence 
hitherto,  the  defendant  was  an  inhabitant  and  resident  of 
the  territory  of  Wisconsin,  and  not  of  the  state  of  Indiana. 

Replication  in  denial  of  the  plea.  This  cause  was  tried 
in  1848.  A  witness  for  the  defendant  stated  that,  in  July^ 
1846,  the  defendant  left  Allen  county  in  this  state ;  and 
that  previously  and  up  to  that  time,  he,  the  defendant,  re- 
sided in  said  Allen  county.  The  witness  further  stated 
that,  when  the  defendant  went  away,  he  said  he  was 
going  to  some  of  the  western  territories,  and  might  or 
might  not  return. 

That  part  of  said  testimony  which  relates  to  wha|  the 
defendant,  when  he  went  away,  told  the  witness,  was  ob- 
jected to  by  the  plaintiff;  but  the  objection  was  correctly 
overruled.  What  the  defendant  thus  said  was  part  of  the 
res  gesice. 

The  witness  produced  two  letters  purporting  to  be 
signed  by  the  defendant,  and  directed  to  him,  saying  that 
he  was  well  acquainted  with  the  defendant's  hand-writ- 
ing. The  letters  were  dated  in  August,  1846,  and  po6«t- 
marked.  Port  Washington,  Wisconsin,  August,  1846,  in 
writing,  and   purported  to  be  signed   by  the  defendant. 
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The  post-marks  and  signatures  on  said  letters  were 
offered  and  given  in  evidence;  to  which  the  plaintiff  ob- 
jected; but  the  Court  overruled  the  objection.  We  under^ 
stand,  from  the  above,  that  the  letters  were  proved.  The 
post-marks  were  admissible  without  proof,  it  not  being 
shown  that  there  was  any  reason  to  doubt  of  their  being 
genuine  (I). 

The  record  contains  all  the  evidence ;  and  we  think  it 
sufficient  to  support  the  verdict. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

/.  O,  Walpole,  for  the  appellant. 

R,  BrackenridgCy  Jr.,  for  the  appellee. 

(1)  In  ciyil  cases,  bat  not  in  criminal,  the  post-mark  on  a  letter  is  suffi- 
cient ^rimayiide  evidence  of  the  time  and  place  of  putting  it  into  the  post- 
office.  And  if  there  be  any  doubt  of  the  post-mark,  it  may  be  established 
by  the  eridenee  of  any  person  in  the  habit  of  reeeiring  letters  with  that 
asark,  as  well  as  by  the  clerk  in  the  post-pffice.    2  Qreenleaf  £▼.,  s.  193. 
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Nov.  Tem, 
1851. 

TlMM02«S 
TuOfOMS. 


TiMMONS  and  Others  v,  Tummons. 


I>eeree  in  the  Probate  Court  for  the  sale  of  real  estate  of  an  intestate  upon 
the  petition  of  the  administrator.  Assignment  of  error  in  the  Supreme 
Court,  that  a  final  decree  was  taken  against  an  infant  defendant,  A,,  with- 
out the  appointment  of  a  guardian  ad  litem  for  her,  and  upon  the  appear- 
ance by  attorney.  Plea  to  the  assignment,  that  at  the  time  of  the  rendi- 
tion of  the  decree,  the  said  il.  was  of  full  age.  Held,  upon  demurrer, 
that  the  plea  was  bad. 

ERROR  to  the  Tippecanoe  Probate  Court. 

Blackford,  J. — The  defendant  in  error,  as  adminiatra- 
tor  of  Stephen  Timmons,  deceased,  filed  a  petition  in  the 
Probate  Court  of  Tippecanoe  county,  for  an  order  to  sell 
certain  real  estate  of  the  intestate.  There  were  several 
defendants,  one  of  whom  was  Amelia  Timmons, 

The  Court  granted  an  order  for  the  sale  of  the  real 
estate  described  in  the  petition. 


Wednetday, 
Decembtr  17. 


2S3  CASES  IN  THE  SUPREME  COURT 

KoT.  Temi,       The  defendants  below  are  the  plaintiffs  in  error. 

One  of  the  assignments  of  error  is,  that  a  final  decree 
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Y  is  taken  against  an  infant  defendant,  Amdia 

PiaRBMTAND  wlthout  tho  appointoiont  of  a  guardian  ad  litem  for  her, 
LaxabooOiit.  And  upon  the  appearance  by  attorney. 

To  that  assignment,  the  defendant  in  error  (the  peti- 
tioner) pleaded  that,  at  the  time  of  the  rendition  of  the  de- 
cree, the  said  Amdia  was  of  full  age. 

Demurrer  to  the  plea. 

This  demurrer  must  be  sustained.  The  said  asaign- 
ment  of  error  is  correctly  filed  in  this  Court,  if  the  error 
complained  of  appears  in  the  transcript.  If  such  error 
does  not  appear  on  the  face  of  the  transcript,  the  proper 
plea  is,  tn  nuUo  est  erratum. 

This  not  being  a  case  relating  to  a  will,  we  must  be 
governed  in  our  decision  by  what  appears  in  the  trans- 
cript    R.  S.  p.  634,  s.  54. 

Per  Cutiam. — The  demurrer  is  sustained. 

/.  Petiit  and  S,  A.  Hrif,  for  the  plaintiff*. 

D.  Mace  and  W,  C.  Wilson,  for  the  defendant. 


Laughlin  and  Others  t*.  The  President  and  Trustees  of 

Lamasco  Crrv. 

APPEAL  from  the* Vanderburgh  Circuit  Court. 

Per  Curiam, — Motion  to  dismiss  the  appeal. 

This  motion,  must  be  overruled.  The  statute  authoriz- 
ing an  appeal  from  any  order  granting  an  injunction,  ap- 
plies to  this  case.  R.  S.  pp.  636,  637.  ITie  ^Gchigan 
Central  Railroad  Co.  v.  The  NorUiem  Indiana  Railroad  Co., 
at  this  term  (1). 

The  motion  is  overruled. 

C  Bakery  for  the  appellants. 

/.  G.  Jones  and  /.  JE.  Blythe^  for  the  appellees. 

(1)  See  ante,  p.  339. 
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The  LAWRENCEBtTRGH  AND  Upper  MISSISSIPPI  Kailroad  Com- 


Not.  Term, 
1851. 


PANY  V.  Smith.  Raoak 


The  15ih  section  of  the  charter  of  the  Lawrenceburgh  and  Upper  Misna- 
•ij^i  Railroad  Company  does  not  preclude  the  company  from  prosecuting 
a  writ  of  error  to  the  Supreme  Court  from  an  award  of  damages  for  land 
taken  bj  the  compaa  j  in  the  construction  of  their  road,  although  that 
section  states  that  the  judgment  of  the  Circuit  Court  shall  be  final. 

ERROR  to  the  Dearborn  Circuit  Court. 

Per  Curiam. — ^Motion  by  Smith  to  dismiss  the  writ  of 
error,  on  the  ground  that,  by  statute,  this  Court  has  no 
Jurisdiction  of  the  case. 

This  motion  is  founded  on  the  15th  section  of  the  char- 
ter of  the  plaintiffs  in  error.  Local  Laws,  1847-8  (1). 
That  section  says  that  the  judgment  of  the  Circuit  Court, 
in  cases  like  the  present,  shall  be  final.  We  do  not  think 
that  that  language  is  sufficiently  explicit,  to  authorize  us 
in  saying  that  a  writ  of  error  will  not  lie  in  this  case. 

The  motion  is  overruled. 

G.  H.  Dunriy  for  the  plaintiffs. 

(1)  See  Local  Laws,  1848,  p.  435,  s.  15,  and  Local  Laws,  1850,  p. 
445,  8.  6. 


Ragan  and  Another  v.  Lower  and  Others. 

A.  mortgaged  to  the  commissioners  of  the  Sinking  Fund,  an  80  acre  and  a 
70  acre  tract  of  land,  to  secure  a  loan,  and  afterwards  deeded  the  80  acre 
tract  to  B,  Afterwards,  the  following  arrangement  was  made  between 
A,,  B.,  and  the  commissioners :  The  latter  agreed  that  if  B.  would  pay 
20  dollars  on  the  mortgage,  and  execute  a  mortgage  for  80  dollars  on  the 
80  acre  tract,  the  sum  of  100  dollars  should  be  credited  on  A.' 8  mortgage, 
and  the  80  acre  tract  should  be  released  from  it.  B.  did  so;  and  A, 
thereupon  credited  the  amount  of  100  dollars  on  the  purchase-money. 
The  commissioners,  by  carelessness,  omitted  to  release  the  80  acre  tract 
from  A.'s  mortgage,  and  afterwards  sold  both  tracts,  for  the  non-payment 
of  interest  by  A.  on  his  mortgage,  to  one  F.,  who  afterwards  sold  the 
same  to  the  son  and  agent  of  A.  B,  having  conveyed  said  80  acre  tract  to 
C,  and  C.  to  D.,  the  latter  filed  his  bill  to  compel  A.'b  son  to  relinquish  to 
him  said  80  acre  tract.  A,,  and  his  said  Ron,  and  C.  and  the  commissioners 
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V. 

Lovss. 


Saturdaif, 
December  20. 


were  made  defendants.  The  commissioners  filed  a  cross-bill,  offering  to 
payback  the  amount  received  at  the  sale,  and  praying  that  liie  sale 
might  be  set  aside,  Ac.  The  Circuit  Court  decreed  that  A.*s  son  should 
conyey  the  80  acre  tract  to  D.  and  the  70  acre  tract  to  A.  Held,  that 
so  much  of  the  decree  as  required  the  conveyance  of  the  80  acre  tract  by 
the  son  to  D.,  was  right;  but  that  the  part  of  the  decree  requiring  the  son 
to  convey  to  A,  the  70  acre  tract,  was  wrong — A.  having  not  asked  thai 
it  should  be  done,  and  no  rights  of  third  persons  appearing  to  have  in- 
tervened. Held,  also,  that  B.  and  C.  were  not  necessary  parties  to  the 
suit. 

ERROR  to  the  Hendricks  Circuit  Court. 

Perkins,  J. — Andrew  T,  Lower  brought  his  bill  in  chan- 
cery against  Zachariah  S.  Ragan,  Robert  RagaUy  John  /. 
OwsUy^  and  the  commissioners  of  the  sinking  fund  of 
Indiana^  setting  forth  that  Robert  Ragan,  on  the  4th  day 
of  Janxiaryy  1836,  mortgaged  to  said  commissioners,  by 
one  conveyance,  an  80  acre  and  a  70  acre  tract  of  land, 
situate  in  Hendricks  county,  to  secure  the  payment,  in 
five  years,  of  200  dollars,  with  annual  interest;  that  on 
the  14th  of  December^  1838,  said  Ragan  deeded  the  80 
acre  tract,  for  the  consideration  of  300  dollars,  to  Samud 
Carbaughy  which  deed  waa  recorded  January  17,  1839; 
that  afterwards,  and  before  Februaty  17th,  1841,  the  fol- 
lowing arrangement  was  made  between  said  Carbaugh, 
Ragan^  and  the  sinking  fund  commissioners,  to-wit :  that 
Carbavgh  should  pay  the  sinking  fund  commissioners  20 
dollars;  should  execute  to  them  a  mortgage  on  the  80  acre 
tract  of  land,  purchased  of  said  Ragan,  for  80  dollars ; 
that  these  two  sums,  (the  20  and  the  80  dollars,  making 
100  dollars,)  should  be  credited  on  the  mortgage  of  ^- 
gan  for  200  dollars  on  the  80  acre  and  the  70  acre  tracts, 
to  said  commissioners;  that  thereupon  said  80  acre  tract 
should  be  released  from  the  operation  of  said  200  dollar 
mortgage,  and  100  dollars  be  credited  by  Robert  Ragan  to 
said  Carbavgh  on  the  purchase-money  of  said  80  ao^ 
tract;  that  in  pursuance  of  said  arrangement,  the  20  dol- 
lars was  paid,  the  mortgage  for  80  dollars  was  executed 
by  Carbavgh  to  the  commissioners,  the  credit  of  100  dol- 
lars was  given  by  them  on  the  Ragan  mortgage,  and 
Carbaugh  was  credited  with  the  100  dollars  by  Ragan, 
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but  the  commissioners,  by  carelessness,  neglected  to  en-    ^^'^qri""' 

ter  the  release  of  Carbaugh's  80  acre  tract  from  the  ope-  '- — 

ration  of  RagOTi's  prior  mortgage  to  said  commissioners ;  y^^ 

that,  afterwards,  on  the  25th  of  September,  1841,  Carbaugh  !«▼»• 
sold  and  conveyed  said  80  acre  tract,  subject  to  the  mort- 
gage executed  by  him  to  the  sinking  fund  commissioners 
on  the  scmie,  to  one  English  Stevens;  and  that  said  Ste- 
vens,  on  the  25th  of  April,  1842,  sold  and  conveyed  the 
same  to  the  plaintiff  in  this  bill,  Andrew  T,  Lower,  subject 
to  said  last-mentioned  mortgage,  and  on  which  mortgage 
Lower  had  since  regularly  paid  the  interest  to  the  sinking 
fund  commissioners.  The  bill  further  alleges  that  Ragan 
neglected  to  pay  the  interest  on  the  remaining  100  dollars 
of  his  mortgage  upon  both  tracts  of  land,  whereby  said 
mortgage  became  forfeited,  and  the  commissioners,  for- 
getting that  they  had  agreed  to  release  the  80  acre  tract, 
sold  both  of  said  tracts,  the  80  acre  and  the  70  acre,  to 
John  /.  Owsley,  for  the  balance  due  on  said  Ragan  mort- 
gage; that  Owsley  subsequently  conveyed  the  whole  of 
the  land  to  Zachariah  S.  Ragan,  the  son,  and  agent  in  the 
business,  of  said  Robert  Ragan,  the  original  mortgagor; ' 
that  said  Zacliariah  now  claims  to  hold  the  whole  of  said 
land,  as  against  his  father,  and  all  others,  whereby  said 
Lower  will  lose  his  80  acre  tract,  and  the  sinking  fund 
commissioners  the  80  dollars  which  they  credited  on  said 
original  mortgage  from  Ragan  on  receiving  the  mortgage 
on  the  80  acre  tract  from  Carbaugh. 

The  bill  prays  that  Zachariah  S,  Ragan  may  be  com- 
pelled to  relinquish  to  the  plaintiff.  Lower,  his  said  80 
acre  tract  of  land. 

The  two  Ragans,  Owsley,  and  the  sinking  fund  commis- 
sioners answered.  Carbaugh  and  Stevens  are  not  made 
parties  to  the  suit.  The  said  commissioners  made  their 
answer  a  cross-bill,  offered  to  pay  back  the  amount  re- 
ceived at  the  sale  by  them,  and  prayed  that  said  sale 
might  be  set  aside  and  all  things  placed  as  they  were 
before  it  took  place.  Depositions  were  taken,  the  cause 
submitted  to  the  Court,  and   a  somewhat  lengthy  de- 
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Not.  Tenn,    cpce  made,  which  it  will  not  be  necessary  to  set  out  at 

1851.       1       .u 
length. 

^^^^  Owsley  having  relinquished  the  title  obtained  by  him  at 

LowBB.       the  commissioners'  sale,  to  Zachariah  S.  RagaUy  who,  the 
case  shows,  was  the  agent  of  Robert  Ragauy  and  possessed 
of  knowledge  of  all  the  facts  and  equities  of  the  case 
when  he  took  the  title  from  Owsley,  the  case  stands,  sub- 
stantially, as  it  would,  had  Robert  Ragan  been  the  pui^ 
chaser,  instead  of  Owsley^  at   the   commissioners'  sale. 
Had  said  Robert  been  the  purchaser  at  said  sale,  the 
merits  of  this  case  would  have  been  easily  determined. 
Having  previously  conveyed  the  80  acre  tract,  which  had 
passed  by  mesne  conveyances  to  Lower,  and  being  bound 
to  pay  the  prior  mortgage  incumbering  said  80  acre  and 
said  70  acre  tracts,  his  purchase  at  the  mortgage-sale 
would  have  been  but  a  mode  of  satisfying  said  mortgage, 
and  the  title  obtained  thereby,  as  to  the  80  acre  tract, 
would  have  inured  to  the  benefit  of  Lower,  and  as  to  the  70 
acre  tract,  it  would  have  perfected  the  title  in  himself; 
and  no  legal  proceedings  would  have  been  necessary  on 
the  part  of  Lower.     But,  in  the  case,  as  it  stands,  the  title 
being  held  by  Zachariah  8.  Ragan,  agent  of  Robert,  it  was 
proper  to  decree  a  conveyance,  from  him  to  Lower,  of  the 
80  acre  tract,  and  that  the  same  should  be  held  by  Lower 
subject  to  the  mortgage  by  Carbaugh,  which   he  had 
assumed,  to  the  sinking  fund  commissioners.     But  as  to 
the  70  acre  tract,  as  Robert  Ragan  had  not  asked  that  the 
title  to  it  should  be  conveyed  from  his  agent  to  him,  and  as 
no  rights  of  third  persons,  so  far  as  appears,  required  such 
conveyance,  we  think  it  should  have  been  left  undisturbed. 
We  think  that  part  of  the  decree  requiring  Z.  &  Ragtm 
to  convey  to  Lower  his  80  acres,  and  that  Lower  should 
hold  the  same  subject  to  the  80  dollar  mortgage  of  Car- 
bough,  should  be  affirmed,  with  costs ;  but  that  the  balance 
of  the  decree  should  be  reversed. 

We  do  not  think  it  was  material  that  Carbaugh   and 
Stevens  should  be  made  parties  to  this  bill. 

Per  Curiam. — That  part  of  the  decree  requiring  Zacha- 
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riah  S.  Ragan  to  convey  to  Lowet^  said  80  acre  tract  of  No^-  Term, 

1851. 


V. 


land,  subject  to  said  mortgage  of  Carbaughj  is  afErmed,  - 

with  costs.     Tlie  residue  is  reversed.  *j" 

C  C,  Nave,  for  the  plaintiffs. 

/.  Morrison  and  jS.  Major,  for  the  defendants. 


Db  Put  v.  Everett. 

The  Sapreme  Court  cannot  say  that  the  Circuit  Court  erred  in  oyerruling 
a  motion  for  a  continuance,  when  the  affidavit,  on  which  the  motion  was 
founded,  refers  to  another  affidavit  as  containing  the  facts  relied  upon  for 
the  continuance,  which  latter  affidavit,  though  made  in  the  same  cause, 
IB  not  a  part  of  the  record. 

ERROR  to  the  Wabash  Circuit  Court.  Thursday, 

Blackford,  J. — Everett  sued  D^  Pup  in  assumpsit.     At  ilss.*'^    ' 
the  March  term,  1850,  which  was  the  term  to  which  the 
writ  was  returnable,  the  cause  was  continued  on  the  de- 
fendant's motion. 

At  the  September  term,  1850,  the  defendant  again  moved 
lor  a  continuance,  but  the  motion  was  overruled. 

Plea,  the  general  issue.  Cause  submitted  to  the  Court, 
and  judgment  rendered  for  the  plaintiff. 

The  overruling  of  the  defendant's  last  motion  for  a  con- 
tinuance is  assigned  for  error. 

The  affidavit,  on  which  this  last  motion  was  founded, 
(admitting  it  to  be  a  part  of  the  record,)  refers  to  an  affi- 
davit made  at  the  previous  term  for  a  continuance;  but 
the  affidavit  referred  to  is  not  a  part  of  the  record.  The 
affidavit  last  made,  therefore,  can  receive  no  aid  from  the 
one  to  which  it  refers ;  and  it  is  insufficient,  for  not  show- 
ing the  principal  facts  expected  to  be  proved  by  the  ab- 
sent witness.    R.  S.  p.  719. 

We  cannot  say,  therefore,  that  the  Court  erred  in  over- 
ruling the  defendant's  last  motion  for  a  continuance. 

Voh.  III.— 33 


Nov.  Terra, 
1851. 
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V. 
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Per  Curiam. — The  judgment  is  affirmed,  with  costs; 
D.  D.  Prattf  for  the  plaintiff. 
D.  M.  CoZf  for  the  defendant. 


Thursday, 
January  22, 
1852. 


The  State  v.  Barbee. 

« 
Sections  22  and  23  of  the  4th  article  of  the  new  constitution  of 

are  to  be  construed  as  operating  prospectively. 

Local  laws  which  were  in  existence  at  the  time  said  constitution  took  effect, 

and  were  not  inconsistent  with  it,  were  expressly  continued  in  force 

by  it. 

ERROR  to  the  Marion  Circuit  Court. 

Perkins,  J. — This  ia  an  indictment,  found  at  the  Decern- 
ber  term,  1851,  of  the  Marion  Circuit  Court,  against  Sangtson 
Barbee,  for  retailing  a  spirituous  liquor  in  a  less  quantity 
than  a  quart,  without  license.  It  is  leased  upon  section 
93,  p.  979,  of  the  R.  S.  1843,  which  enacts  that  every  per- 
son  who  shall  so  retail  any  spirituous  liquor  shall  be  fined. 
The  indictment  was  quashed  in  the  Circuit  Court,  on  Ae 
ground  that  the  section  of  the  statutes  above  referred  to, 
was  local  in  its  operation,  and  hence  was  abrogated  by 
the  new  constitution,  adopted  in  Augusty  1851. 

It  is  admitted  that  said  section  was  general  in  its  ope- 
ration, on  its  enactment;  but  it  is  claimed  that  it  had  been 
rendered  local  before  the  adoption  of  the  new  constitu- 
tion,  by  being  repealed  as  to  one  or  more  of  the  coanties 
in  the  state. 

Conceding  for  the  present,  for  the  sake  of  the  argu- 
ment, that  this  latter  position  is  correct,  we  proceed  at 
once  to  the  question,  whether  the  new  constitution,  on 
coming  into  force,  did  repeal  or  abrogate  the  existing 
local  statutes  of  the  state,  in  the  cases  specified  in  the 
22d  section  of  the  4th  article  of  said  constitution. 

The  question  is  important  and  deserves  careful  consi- 
deration. 


ThsStatb 
Baebsb. 
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Said  section  22  ia  as  follows :  I^ot.  Term, 

'*  The  general  assembly  shall  not  pass  local  or  special 
laws,  in  any  of  the  following  enumerated  cases,  that  is  to 
say: 

'^  Regulating  the  jurisdiction  and  duties  of  justices  of 
the  peace  and  of  constables ; 

<<  For  the  punishment  of  crimes  and  misdemeanors ; 

^'  Regulating  the  practice  in  Courts  of  justice ; 

"  Providing  for  changing  the  venue  in  civil  and  crimi- 
nal cases; 

**  Granting  divorces ; 

*^  Changing  the  names  of  persons; 

**  For  laying  out,  opening,  and  working  on,  highways, 
and  for  the  election  or  appointment  of  supervisors; 

^*  Vacating  roads,  town  plats,  streets,  alleys,  and  public 
squares ; 

"  Summoning,  and  impanneling  grand  and  petit  juries, 
and  providing  for  their  compensation ; 

^*  Regulating  county  and  township  business ; 

*^  Regulating  the  election  of  county  and  township  oiii- 
cers,  and  their  compensation ; 

^*  For  the  assessment  and  collection  of  taxes  for  state, 
county,  township,  or  road  purposes ; 

**  Providing  for  supporting  common  schodls,  and  for  the 
preservation  of  school  funds ; 

**  In  relation  to  fees  or  salaries ; 

*'  In  relation  to  interest  on  money ; 

*' Providing  for  opening  and  conducting  elections  of 
state,  county,  or  township  officers,  and  designating  the 
places  of  voting; 

**  Providing  for  the  sale  of  real  estate  belonging  to  mi- 
nors or  other  persons  laboring  under  legal  disabilities,  by 
executors,  administrators,  guardians,  or  trustees." 

The  23d  section  of  said  4th  article  of  said  constitution 
id  as  follows : 

**  In  all  the  cases  enumerated  in  the  preceding  section, 
and  in  all  other  cases  where  a  general  law  can  be  made 
applicable,  all  laws  phall  be  general,  and  of  uniform  ope- 
ration throughout  the  state.'' 
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KoT.  Term,       It  is  contended  that  local  laws,  in  the  cases  ennmeratod 

in  said  section  22,  and  in  other  like  cases,  existing  at  the 

Tek  Statb    ^jQjjiing  into  force  of  the  new  constitation,  were  inconsisi- 
Biasn.      ent  with  said  section  23,  and  were,  therefore,  abrogated 
by  it. 

It  will  hence  be  necessary  here  to  inquire  whether  said 
2dd  section  is  to  be  construed  prospectively,  or  as  having 
an  immediate  operation  upon  existing  laws. 

Section  22  is  plainly  prospective;  plainly  a  restriction 
upon  the  powers  of  future  legislatures;  and  we  think  sec- 
tion 23  should  be  construed  to  have  a  like  operation  with 
section  22.  Both  sections  are  upon  the  same  subject. 
Indeed,  section  23  seems  to  be  but  a  conclusion  to  section 
22,  expressing  affirmatively,  in  general  terms,  the  piinei* 
pie  established  by  the  latter  section,  and  extending  that 
principle  to  any  and  all  cases  where  it  may  be  applicable, 
that  might  have  been  overlooked  in  the  enumeration  in 
'  section  22.   Section  22  declares  that,  in  certain  caaes,  laws 

shall  not  be.  local ;  and  section  23  simply  declares  how, 
or  what,  in  those,  and  the  like  cases,  laws  shall  be,  viz., 
general  and  uniform.  And  the  question  is,  when  are  they 
to  be  general  and  uniform?  It  seems  to  us,  when  a  legis- 
lature, under  the  new  constitution,  shall  enact  laws  in 
said  cases.  It  would  be  unreasonable  to  suppose  that  the 
convention  intended  they  should  be  so,  before  the  power 
existed  that  could  make  them  thus.  In  fact,  they  cannot 
be  till  then.  The  construction  given  the  section  by  the 
Circuit  Court  can  produce  the  uniformity  no  earlier.  The 
only  efiect  of  that  construction  is  to  leave  us  without  laws, 
in  the  enumerated,  and  other  like  cases,  till  uniform  laws 
are  enacted  by  a  legislature.  The  constitution  itself  pro- 
vides no  laws  in  said  cases,  and  yet  it  declares  that  tlie 
laws,  in  these  cases,  shall  be  uniform  in  operation  through- 
out the  state;  thus  contemplating  the  existence  of  posi- 
tive laws  in  these  very  cases,  and  referring,  by  its  veiy 
terms,  to  the  future,  when  such  uniform  laws  can  be  enact- 
ed. The  section  of  the  constitution  in  question  does  not 
say  that  existing  local  laws  in  said  cases  are  abrogated 
by  it,  but  that  the  laws  in  them  shall  be  uniform.     Yet 
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tbe  coiMrtraction  given  below  to  the  section,  makes  it  abro-  lf<)^«  Tcnn^ 
gate  said  local  laws,  and  does  not  substitate  in  lieu  of  . 
them  unifonn  laws,  but  the  absence  of  all  laws,  which  is 
not  contemplated  by  the  section.  We  say  it  substitutes 
the  absence  of  all  laws  in  said  cases.  Take  one  of  the 
enumerated  cases  as  an  example — ^that  '*  regulating  tiie 
practice  in  Courts  of  justice."  A  general  law  may  have 
been  passed  operating  all  over  the  state.  Subsequentiy, 
it  may  have  been  repealed,  and  a  different  law  enacted 
as  to  a  particular  county.  This,  according  to  the  decision 
below,  renders  both  laws  local.  The  new  constitution 
comes  into  force,  and  abrogates  both.  It  substitutes  no 
new  uniform  law  governing  the  practice,  and  the  conse- 
quence is,  we  have  no  law  upon  the  practice  of  the  law. 
So  in  relation  to  the  laying  out,  and  working  on,  high- 
ways ;  the  jurisdiction  and  duties  of  justices  of  the  peace 
and  constables;  summoning  jurors;  regulating  county 
business;  the  assessment  of  taxes;  the  supporting  of 
common  schools,  and  preservation  of  school  funds,  &c. 

We  are  satisfied  that  sections  22  and  23,  of  article  4, 
of  the  constitution,  should  be  construed  to  operate  pro- 
spectively. 

This  being  the  case,  the  next  question  presented  is, 
whether  local  laws  existing  at  the  taking  effect  of  the 
new  constitution,  are  inconsistent  with  provisions  in  said 
constitution  prohibiting  the  passage,  by  future  legislatures, 
of  local  laws.  We  do  not  understand  the  affirmative  of 
this  proposition  to  be  contended  for,  and  we  think  it  can- 
not be  successfully. 

Existing  local  laws,  then,  being  not  inconsistent  with 
the  present  constitution,  are  expressly  continued  in  force 
by  it.  The  first  provision  of  the  schedule  annexed  to  said 
constitution,  as  a  part  thereof,  declares :  "  That  no  in- 
convenience may  arise  from  the  change  of  the  govern- 
ment, it  is  hereby  ordered  as  follows:  Pirst;  all  laws 
now  in  force,  and  not  inconsistent  with  this  constitution, 
shall  remain  in  force  until  they  shall  expire  or  be  re- 
pealed." 


aea  cases  in  the  supreme  court 

Hot.  Term,       It  is  the  unanimouB  opinion  of  this  Court  that  the  deci- 

1851 
! —  aion  of  the  Court  below  must  be  reversed. 


^  In  the  course  of  this  opinion,  we  have  conceded  for  the 

Thobp.  purposes  of  this  case,  that  the  law  under  which  this  in- 
dictment was  found,  had  been  rendered  local  by  its  repeal 
in  one  or  more  counties ;  but  we  do  not  wish  to  be  a1lde^ 
stood  as  deciding  the  point.  It  is  not  material  to  the  final 
disposition  of  this  cause,  and  hence  does  not  properly 
arise  for  decision  in  it.  If  the  law  was  not  rendered  local, 
it  has  plainly  not  been  abrogated;  nor  has  it,  as  we  hare 
decided,  if  it  was  rendered  local. 

Per  Curiam,  —  The  judgment  is  reversed  with  costa. 
Cause  remanded,  &c. 

D,  S.  Oooding,  for  the  state. 

H.  C.  Newcomby  for  the  defendant. 


Brewer  v.  Thorp. 

Where  it  is  a  part  of  the  contract  for  the  future  conyejance  of  land, 
that  the  vendee  shall  labor  for  a  specific  period  for  the  vendor,  the  rendee 
cannot  entitle  himself  to  the  conveyance  by  tendering  a  sum  of  monej, 
after  the  time  fixed  for  the  execution  of  the  deed,  as  an  equivalent  for 
the  non- performance  of  the  labor;  at  least,  unless  the  performance  of  it 
was  prevented  by  the  vendor. 

Tkurtday,  ERROR  to  the  Randolph  Circuit  Court. 

faSr*^  ^'  Smith,  J.— This  was  a  bill  in  chancery  to  obtain  Ac 
specific  performance  of  a  contract  for  the  sale  of  a  tract 
of  land. 

The  bill  alleges  that,  on  the  11th  of  November,  1845, 
Israel  Thorp,  the  defendant,  was  the  ovirner  of  the  tract  of 
land  in  question,  and  sold  the  same  to  his  son,  Chtenberry 
Thorp,  for  a  sum,  the  precise  amount  of  which  is  oD' 
known  to  the  complainant;  that  said  Greenberry  had  fsH 
the  full  amount  of  the  purchase-money,  except  50doUar8t 
which  was  to  have  been  paid  in  cash  on  or  before  the  25tfa 
o{ December,  1846,  and  three  months'  labor,  which  waste 
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have  been  performed  by  the  said  Greenberry  on  the  farm    ^o^-  Tefm, 
of  the  said  Isrady  and  as  to  which  no  definite  time  was  _ 


fixed.  ^ 

A  title-bond  executed  by  the  said  Israd  to  the  said  Thobp. 
Greenberryy  is  also  set  out.  This  bond  is  in  the  penalty 
of  300  dollars,  and  is  conditioned  that  said  Israel^  or  his 
heirs,  shall,  on  or  before  the  25th  of  December^  1846,  at 
the  request  of  said  Oreenberryj  or  his  assigns,  make  a 
good  deed  for  said  land  to  the  said  Greenberry^  or  his 
assigns,  and  shall,  in  the  meantime,  permit  said  obligees 
to  remain  in  possession.  It  contains  no  stipulation  as 
to  the  payment  of  purchase-money. 

The  bill  alleges  that,  on  the  10th  of  December^  1846, 
the  said  Qreenberry  assigned  said  bond  to  the  complainant, 
the  latter  agreeing  to  pay  the  50  dollars  remaining  due, 
and  also  the  balance  due  on  the  work  remaining  to  be 
done  by  the  said  Qreenberry  for  the  said  Israd,  It  is  also 
alleged  that  the  said  Greenberry  had  performed  one  and 
a  half  months'  work  pursuant  to  the  contract,  and  had 
been  hindered  from  performing  the  balance;  but  it  is  not 
stated  how  he  was  so  hindered. 

The  complainant  avers  that  since  the  expiration  of  the 
time  at  which  said  Israel  was  to  make  the  deed,  to-wit, 
on  the  18th  o{  January y  1847,  and  at  divers  other  times,  the 
complainant  called  upon  him,  informed  him  that  he  held 
the  title-bond,  and  requested  a  deed;  and  that  the  com- 
plainant tendered  him  71  dollars,  and  now  brings  that 
sum  into  Court  for  him,  and  also  tendered  him  a  deed  to 
execute,  and  that  he  refused  to  do  so. 

The  bill  further  alleges  that  at  the  time  of  the  sale  to 
Greenberryy  there  was  a  mortgage  to  the  school  commis- 
sioner to  secure  the  payment  of  75  dollars,  which  then 
was,  and  still  is,  an  incumbrance  on  the  land. 

Prayer,  that  said  Israel  be  required  to  pay  said  mort- 
g^age-debt  and  execute  a  deed  to  the  complainant. 

The  bill  was  demurred  to,  for  want  of  equity,  and  be- 
cause GreeTiberry  Thorp  was  not  made  a  party. 

The  Court  sustained  the  demurrer,  and  then  ordered 
the  bill  to  be  continued  over  to  give  the  complainant  time 
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to  amend  by  making  the  said  Grreenberry  a  party.  At  the 
next  term,  the  complainant  having  failed  to  amend,  the 
bill  was  dismissed. 

We  think  the  bill  was  rightly  dismbsed,  on  the  ground 
that  it  does  not  show  a  sufficient  performance  of  the  con- 
tract set  out,  on  the  part  of  the  vendee,  to  entitle  the 
latter  or  his  assignee  to  enforce  a  specific  performance  by 
the  vendor.  If  it  was  a  part  of  the  contract  of  porchaae, 
as  the  complainant  himself  alleges  it  was,  that  the  ven* 
dee  was  to  perform  a  certain  amount  of  labor  for  the 
vendor,  the  tender  by  the  complainant  of  a  sum  of  money 
at  the  time  mentioned  in  the  bill,  was  not  an  equivalent, 
at  least  unless  the  performance  of  the  work  was  pre- 
vented by  the  vendor.  It  is  not  charged  that  the  vendee 
was  hindered  from  performing  the  labor  by  any  act  of  the 
vendor,  and  as  we  consider  the  bill  fatally  defective  in 
this  particular,  it  is  unnecessary  to  examine  any  other 
objection  made  to  it. 

Per  Curiam, — The  decree  is  affirmed,  with  costs. 

D,  KUgore^  for  the  pledntifi*. 

B.  McClelland,  for  the  defendant. 


Stmons  v.  Smffh. 


January  SH, 
185S. 


APPEAL  from  the  Grant  Circuit  Court. 

SMrra,  J. — This  was  a  bill  in  chancery  to  enf<Hroe  the 
specific  performance  of  a  contract  for  the  sale  of  a  tract 
of  land.  A  decree  was  rendered  in  favor  of  the  com- 
plainant. 

The  tide-bond,  given  by  Sgmons,  was  for  the  making  of  a 
good  title  to  the  land  in  question  to  Bedsavl  and  Macg^  and 
had  been  assigned  by  them  to  the  complainant.  It  con- 
tains no  mention  of  the  consideration,  nor  does  it  specify 
any  time  when  the  title  was  to  be  made. 

The  defense  set  up  was,  that  there  was  a  balance  due 
Sjfmcms  upon  a  certain  note  made  by  Bedsavl  and  Macy, 
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upon  which  Symons  had  obtained  a  judgment  at  law  be-    Ifo^.  Temi» 
fore  the  commencement  of  this  suit,  and  that  the  said 
note  had  been  given  for  a  portion  of  the  purchase-money      Hhwoh 
Bedsaul  and  Mcuy  were  to  pay  him  before  the  deed  was     Ooloiote. 
to  be  made. 

The  evidence  contained  in  the  depositions,  as  to  whe- 
ther the  note  above-mentioned  was  given  for  a  part  of 
the  purchase-money  is  contradictory;  but  we  think,  upon 
the  whole,  it  was  not  sufficiently  proved,  against  the  tes- 
timony of  the  complainant,  that  tiie  note  in  question  was 
given  for  such  purchase-money.  The  decree  must,  there^ 
fore,  be  affirmed. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J.  Braumlee  and  W,  March^  for  the  appellant. 

2>.  KUgore,  for  the  appellee. 


Heaston  v.  Colgrove. 

A  plaintiif  cannot  recover  upon  a  special  count  for  the  non-performance  of 
a  written  agreement,  if  the  evidence  shows  that  he  failed  to  fulfiU  his 
part  of  the  agreement. 

A  defendant,  sued  upon  a  parol  contract,  may  prove,  by  way  of  recoup- 
ment, any  damages  he  has  sustained  by  the  breach  of  the  contract  by 
the  plaintiff,  if  he  has  pleaded  or  given  notice  of  such  defense. 

Inatmctions  given  to  the  juiy  cannot  be  objected  to  in  the  Supreme  Court, 
unless  they  were  excepted  to  in  the  Court  below. 

ERROR  to  the  Randolph  Circuit  Court.  Friday, 

Pebkdis,  J. — Silas  Colgrove  sued  Damd  Heaston  in  an  {^^^ 
action  of  assumpsit.    The  declaration  contained  special 
counts,  and  a  common  count.    The  special  counts  were 
upon  the  following  instrument : 

*^  An  article  of  agreement  made  and  entered  into  by 
and  between  David  Heaston  of  the  one  part,  and  Silas 
dolgrove  of  the  other  part,  on  this  17th  day  of  May^  A. 
D.,  1647,  witnesseth:  that  the  said  party  of  the  iirst  part 
for  themselves,  agree  to  furnish  one  double  carding  ma- 
chine at  the  steam  saw-mill  in  Winchester^  Randolph  coun- 

Vol.  III.— 34 
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Not.  T«rm,    ty,  Indiana;  also,  the  necessary  power  to  ran  two  carding 

.. '. —  machines  daring  the  present  season,  or  so  long  as  tiiere 

^^"      is  carding  to  be  done  daring  the  present  season ;  they  also 
OoLQBOTx.    agree  to  pat  and  keep  said  machine  in  good  carding  or 
der,  at  his  expense,  and  to  furnish  fuel  necessary  to  ran 
said  steam-power,  engines,  &c. 

''  The  said  Silas  Cdgrave  agrees  to  famish  one  doable 
carding  machine,  which  is  now  owned  by  him,  and  set  it 
up  in  the  building  now  occupied  by  said  Heasion  and 
Hutchens  for  carding,  and  put  said  machine  in  as  good 
order  for  carding  as  Hecuian  and  Hutchens*s  machine  is, 
and  keep  it  so,  at  his  own  expense;  also  a  picker.  And 
he  also  agrees  to  pay  the  said  HeasUm  and  Hutchens  50 
cents  per  day  for  each  day  that  said  machines  are  ran, 
for  the  power  to  run  them;  and  each  of  said  parties  are 
to  pay  one-half  of  the  expense  for  hands  necessary  to 
card,  and  the  proceeds  of  all  the  carding  done  during  the 
•  season  to  be  equally  divided  between  the  parties,  to-wit: 
said  Heaston  and  Hutchens  to  have  one-half,  and  the  said 
Colgroue  to  have  one-half.  If  said  machines  are  run  after 
night,  the  said  Colgrove  is  to  pay  at  the  rate  of  50  cents 
per  day  for  the  time  run,  for  the  power.  Proceeds  to  be 
divided  once  a  week."  (Signed,)  "David  Heastony  Sihs 
Colgrove^ 

These  counts  alleged  for  breach  that  said  HeasUm  did 
not  comply  with  his  part  of  the  agreement,  &c. 

The  common  count  was  for  the  use  of  a  wool-picker 
for  a  long  time,  &c. 

The  general  issue  was  pleaded,  and  several  special 
pleas.  The  special  pleas  were  held  bad  on  demurrer. 
The  cause  was  tried  upon  the  general  issue,  and  the  plain- 
tiff had  judgment. 

The  judgment  must  be  reversed.  The  declaration  is 
not  sustained  by  proof  The  evidence  shows  clearly  that 
the  plaintiff  failed  to  comply  with  the  agreement  sued  on, 
on  his  own  part.  He  could  not,  therefore,  recover  on  Ae 
special  count  on  said  agreement.  The  count  for  the  use 
of  the  picker  is  only  proved  to  the  amount  of  8  doUare, 
while  the  judgment  is  for  a  sum  exceeding  20  doUars. 
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On  tlie  trial,  the  Court  refuaed  to  permit  Skaston  to  give   ^ot.  Tmn, 
evidence  as  to  the  damage  he  had  sustained  by  Colgrow^s 


breach  of  the  agreement.    Heaston  had  a  right,  on  plead-  ^     \ 

tug  or  giving  notice  of  such  defense,  to  give  evidence       CIubn. 
thereof  on  the  trial  on  the  common  count,  by  way  of  re- 
coupment of  damages.  Epperly  v.  BaHey^  at  this  term  (1). 

The  Court  gave  written  instructions  to  the  jury.  They 
thereby  became  a  part  of  the  record.  Some  of  those  in- 
fltructions  are  complained  of  in  this  Court;  but,  as  they 
were  not  excepted  to  below,  they  cannot  be  objected  to 
here.  If  evidence  is  given  on  the  trial,  and  is  incorpo- 
rated in  a  bill  of  exceptions,  and  thus  made  a  part  of  the 
record,  we  do  not  reverse  the  cause  in  which  it  is  given, 
unless  it  appears,  also,  that  the  evidence  was  objected  to, 
even  though  said  evidence  was  not  legally  admissible. 
The  party,  by  not  making  his  objection  below,  waives  it. 
So  in  reference  to  instructions. 

Per  Curiam, — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

B,  McCldkmd^  for  the  plaintiff. 

D.  Kilgare,  for  the  defendant. 


(1)  Seeanf^p.  72. 


Frbncii  v.  Grren. 

The  Y«rdict  of  a  jury  will  not  be  set  aside  bj  the  Supreme  Oourt  as  beinv 
contrary  to  the  evidence,  unlets  it  is  plainly  so. 

ERROR  to  the  Ohio  Circuit  Court.  js^Hifay, 

PntKuis,  J. — Assumpsit  by  Moses  OreeUy  assignee  of  ^'""••nf  30, 
Hugh  Dougherty^  against  Jefferson  A.  French^  upon  a  pro- 
miflsory  note.  Pleas:  1.  The  general  issue;  and  2.  That 
the  defendant  had  discharged  70  dollars  of  the  note,  be- 
fore its  assignment,  by  a  certain  arrangement  with  the 
payee  thereof.     Issues  of  fact  were  formed,  and  were  tried 
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KoT.  Term,   by  a  jury.    Verdict  for  the  plaintiff  for  Hie  fhll  amoont 
! of  the  note  and  interest.    A  motion  for  a  new  trial  was 


^  overruled. 

HowB.  The  only  question  for  this  Court  to  decide  is,  whe&er 

the  defense  as  to  70  dollars,  was  made  out  so  clearly  by 
the  evidence  as  to  require  us  to  set  aside  the  finding  of 
the  jury.  We  do  not  think  it  was.  It  must  be  a  plain 
case  that  will  authorize  this  Court  to  set  aside  a  verdiet 
In  this,  but  one  witness  testified,  and  he  was  the  defend- 
ant's attorney.  His  testimony  is  not  entirely  satisfactoiy; 
and  it,  with  the  credibility  of  the  witness,  was  for  the 
consideration  of  the  jury. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

D.  8.  Major  and  A.  Brower^  for  the  plaintiff. 

/.  W,  Spencer  and  D,  Kdso,  for  the  defendant. 


Keister  v.  Howe  and  Wife. 

A  husband  who  cornea  into  possession  of  money  held  bj  his  wife  in  tniiti 
whether  as  her  administrator,  or  otherwise,  is  held  as  a  trustee,  and  maj 
be  compelled,  in  chancery,  to  account  for  it. 

W^dnstdM,         APPEAL  from  the  Union  Circuit  Court. 

(^^  '  Smtth,  J.— We  think  it  is  sufficientiy  established  by  the 
evidence  in  this  case,  that  the  money  in  controversy  was 
in  the  possession  of  Marian  the  widow  of  William  Taj/toTj 
before  her  marriage  with  Keister,  and  was  held  by  her  in 
trust  for  the  use  of  her  daughter,  who  was  the  sole  heir  of 
her  first  husband.  This  is  proved  by  the  deposition  of 
Mrs.  Ely,  who  testified  that  the  money  was  the  produce 
of  certain  notes  and  bonds,  placed  in  the  hands  of  the 
witness  by  Mrs.  Taylor  some  months  before  her  mairiage 
with  Keister;  and  the  statements  made  by  Mrs.  Tcg/br  to 
the  witness,  at  the  time  the*^  deposit  was  made,  and  to 
other  witnesses,  at  difierent  times  before  her  second  mar 
riage,  that  those  notes  and  bonds  belonged  to  her  daogh- 
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ter,  and  had  been  received  for  that  portion  of  the  estate    Nov.  Term, 
of  the  said  William  Taylor,  to  which  the  daughter  was 


entitled.  ^™ 

Such  being  the  case,  if  Keister  had  come  into  posses-  Hows. 
sion  of  the  money,  either  as  administrator  of  his  deceased 
wife,  or  otherwise,  he  also  would  have  held  it  as  a  trustee 
only,  and  could  have  been  compelled  to  account  for  it  by 
a  bill  in  chancery.  Smith  v.  Calloway^  7  Blackf.  86.  The 
decree  is,  therefore,  right. 

Per  Curiam, — The  decree  is  affirmed,  with  costs. 

/.  Perry  and  /.  Yaryan,  for  the  appellant. 

J.  S.  Reid  and  /.  S,  Newman,  for  the  appellees. 


END   OF  NOVEMBER   TERM,   1851. 


CASES 


ABQUBD   AND  DETERMINED 


IK 

SUPREME    COURT    OF   JUDICATURE 


OF  THX 

STATE    OF    INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1852,  IN  THE  TfflRTY-SIXTH 

YEAR  OF  THE  STATE. 


Williams  v.  Oliphart. 

Aflsompnt  bj  A.  against  B.  for  a  breach  of  contract  bj  the  latter,  who  had 
agreed  to  lease  to  X.  a  honae  and  small  fann,  and  afterwards  retaed  to 
let  him  enter  upon  or  have  the  premises.  At  the  trial,  the  defendant 
asked 4he  Court  to  instruct,  the  joiy,  that  the  rule  of  damages  in  the 
case  was  the  difference  between  the  rent  which  A,  was  to  pay  and  the 
market  yalue  of  the  rent  of  the  premises  at  the  time  they  were  to  be  de- 
liTered  to  A.,  and  that  if  the  rent  to  be  paid  by  A.  was  the  highest  in 
the  neighborhood,  and  no  greater  rent  could  be  had  for  the  premises  by 
A„  he  was  only  entitled  to  nominal  damages.  The  Oourt  refused  to  giro 
the  instnfbtion;  but  gave  the  following:  "  Remote  or  special  damages, 
sach  as  expenses  for  removing  to  a  more  remote  farm,  are  not  to  be  allow- 
ed; but  for  all  such  as  legitimately  and  directly  arise  Arom  the  breach* 
you  ire  to  give  the  plaintiff  the  equivalent  of  performance,  in  money. 
If  the  defendant  is  delinquent  or  in  fault  by  breaking  his  contract,  he 
is  bound  to  repair  the  loss  of  the  plaintiff  thereby."  Hdd,  that  the  in- 
struction asked  by  the  defendant  was  correctly  refused.  HtU,  also,  that 
the  instruction  given  was,  so  far  as  it  went,  substantially  correct. 

The  rule  as  to  the  measure  of  damages  upon  the  breach  of  a  contract  for 
the  sale  of  goods,  is  not  applicable  to  a  case  like  the  present. 
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Maj  Tenn, 
1852. 

WlLUAXl 
V. 

Oliphakt. 

Monday,  • 
May  34. 


APPEAL  from  the  FranJdin  Circuit  Court. 

SioTH,  J. — ^Tbia  was  an  action  of  aflsumpsit  commenced 
before  a  justice  of  tbe  peace  and  appealed  to  tbe  Circait 
Court.  Tbe  cause  of  action  was  an  alleged  breach  of 
contract  by  Williams^  who  bad  agreed  to  lease  to  OUfluad 
a  bouse  and  small  farm,  and  afterwards  refused  to  let 
him  enter  upon  or  have  tbe  premises.  Tbe  cause  was 
submitted  to  a  jury,  who  found  for  die  plaintiff,  and  as- 
sessed bis  damages  at  21  dollars  and  25  cents. 

Williams,  the  defendant  below,  requested  tbe  Conrt  to 
give  the  following  instructions : 

'^  Tbe  rule  of  damages  in  this  case  is,  the  difference  be- 
tween tbe  price  of  rent  to  be  paid  by  tbe  plaintiff,  and 
tbe  market  price  of  tbe  article  at  tbe  time  it  was  to  be  de- 
livered ;  and  if  tbe  rent  to  be  paid  by  the  plaintiff  was  the 
highest  rent  in  tbe  neighborhood,  and  no  higher  or  more 
rent  could  be  bad  for  the  premises  by  tbe  plaintiff,  the 
latter  is  only  entitled  to  nominal  damages." 

These  instructions  tbe  Court  refused  to  give,  bat  gsTe 
the  following: 

'^  Remote  or  special  damages,  such  as  expenses  for 
moving  to  a  more  remote  farm,  are  not  to  be  allowed;  but 
for  all  such  as  legitimately  and  directly  arise  from  the 
breach,  you  are  to  give  tbe  plaintiff  the  equivalent  of  per 
formance,  in  money.  If  tbe  defendant  is  delinquent  or  in 
fault  by  breaking  his  contract,  be  is  bound  to  repair  the 
loss  of  tbe  plaintiff  thereby." 

The  only  errors  complained  of  are,  the  refusal  of  the 
Court  to  give  the  instructions  requested,  and  the  giving 
of  the  charge  above  quoted. 

We  think  the  instructions  requested  by  the  appellant 
were  properly  refused,  and  that  those  given,  so  far  As  they 
go,  are  substantially  correct. 

Tbe  rule  as  to  the  measure  of  damages  in  the  case  of 
a  breach  of  contract  for  tbe  sale  of  goods,  when  the  pur- 
chaser can  always,  or  generally,  purchase  others  without 
inconvenience,  is  not  applicable  to  the  breach  of  such  a  , 
contract  as  that  now  in  question. 
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Fer  Curiam. — The  judgment  is  affirmed,  with  5  per  cent.    M»J  *f «"»» 
damages  and  costs. 


G.  Holland^  for  the  appellant. 
/.  D.  HowUmd^  for  the  appellee. 


T. 

lUunoH. 


1B3 


Lynch  and  Others  v,  Raleigh  and  Others. 

A  fraudulent  conyeyaDce  of  land  made  and  receired  for  the  purpose  of  pre- 
renting  its  being  subjected  to  the  pajment  of  an  existing  debt,  but  with- 
out anj  intention  to  defraud  subsequent  creditors,  will  not  be  set  aside, 
in  equity,  upon  the  application  of  a  creditor  whose  debt  .was  contract- 
ed alter  the  deed  of  convejance  was  made  and  recorded. 

Where  a  fraudulent  conveyance  of  land  haa  been  made  and  received  to 
avoid  the  payment  of  an  existing  debt,  with  an  agreement  for  a  recon- 
veyance upon  a  repayment  of  the  purchase-money  and  the  expenses 
€i  improvements,  a  creditor  of  the  grantor  whose  debt  was  contracted 
after  the  deed  was  made  and  recorded,  if  occupying  the  position  of  a 
junior  mortgagee  or  creditor  entitled  to  redeem^  cannot  institute  proceed- 
ings fw  that  purpose,  after  the  death  of  the  grantor,  unless  before  his 
decease  he  obtained  judgment  against  him,  or  an  administrator  has  been 
appointed. 

ERROR  to  the  Vanderburgh  Circuit  Court. 


Monday, 


Sboth,  J. — This  was  a  bill  in  chancery  filed  by  Raleigh     ^^    ' 
and  Byrne  against  Lynch  and  the  unknown  heirs  of  Tho^ 
tnas  Donohoe, 

The  bill  charges  that  during  the  years  1847  and  1848, 
Danohoe  became  indebted  to  the  complainants,  by  several 
biisineBs  transactions,  to  the  amount  of  about  100  dol- 
lars; that  in  Naiyember^  1846,  Donohoe  was  the  owner  of  a 
certain  tract  of  land,  and  being  threatened  with  a  suit  in 
which  he  had  reason  to  believe  judgment  to  a  large 
amount  would  be  recovered  against  him,  and  there  being 
a  judgment  against  him  on  the  docket  of  a  justice  of  the 
peace  which  he  wished  to  avoid  payment  of,  he  conveyed 
the  land  to  Lynch  by  a  deed  which  was  duly  recorded; 
that  said  deed  was  made  voluntarily,  without  considera- 
tion,  and  to  prevent  the  recovery  of  any  judgment  which 
mi^ht  be  rendered  against  him  in  said  anticipated  suit ; 

Vol.  III.— 35 
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Hay  Tenii,    and  that  there  was  an  agreement  between  the  parties  that 

1 —  Lynch  should  reconvey  the  land  to  Donohoe, 

Ltroh  j^  jg  ^^  alleged  that  Donohoe  continued  to  exercise 

Kauioh.  acts  of  ownership  over  the  land  after  the  pretended  sale, 
9  and  that  he  died  out  of  the  state  in  1848,  leaving  heirs 
whose  place  of  residence  is  unknown.  The  object  of  tke 
bill  was  to  have  the  conveyance  to  Lynch  set  aside  as 
fraudulent,  and  the  land  subjected  to  the  payment  of  the 
debts  of  the  complainants. 

Lynch  answered  and  denied  that  the  deed  was  made 
voluntarily,  without  consideration.  He  admits  that  there 
was,  at  the  time,  a  judgment  rendered  by  a  justice  of  &e 
peace  against  Donohoe  and  in  favor  of  one  flaff,  for  8  cents 
and  some  costs ;  and  he  also  admits  that  he  agreed  to 
reconvey  the  property  to  Donohoe  upon  his  refunding  to 
him  the  consideration  he  paid,  and  upon  his  paying  him 
such  sums  as  he  should  expend  in  improvements  upon  the 
land. 

Several  depositions  were  taken,  but  the  only  material 
facts  they  disclose,  in  addition  to  those  that  may  be  con- 
sidered as  established  by  the  bill  and  answer,  are,  that 
Donohoe  did  give  some  directions  respecting  the  cultiva- 
tion and  improvement  of  the  land  after  the  deed  had  been 
delivered  to  Lynchy  and  that  both  Donohoe  and  Lynch  had 
admitted,  at  various  times,  that  the  scde  was  made  with  a 
view  to  prevent  Hall  from  subjecting  it  to  the  payment  of 
his  judgment.  There  is  no  direct  evidence  as  to  the  con- 
sideration of  the  deed,  except  the  testimony  of  the  sub- 
scribing witness,  who  states  in  his  deposition,  that  he  saw 
Lynch  pay  Donohoe  a  sum  of  money  at  the  time  the  deed 
was  executed,  but  did  not  know  the  amount. 

The  Court,  on  the  hearing,  rendered  a  decree  conform- 
ably to  the  prayer  of  the  bill. 

One  objection  made  to  the  decree  is,  that  it  does  not 
appear  that  the  complainants  had  established  their  de- 
mands by  a  judgment  at  law.  It  may  not  be  necessary 
for  creditors  to  obtain  a  judgment  before  filing  a  bill  to 
have  a  fraudulent  conveyance  set  aside,  when  the  debtor 
is  deceased.     O'Brien  v.  Coulter^  2  Blackf.  421. 


/ 
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We  think,  however,  the  decree  is  not  justified  by  the    May  Tenn, 

facts  in  evidence.    The  deed  to  Lyifich  was  made  and  re-  — — 

corded  before  the  debts  of  the  complainants  were  con-     S'^^^™ 
tracted,  and  there  is  not  the  slightest  evidence  that  it  was    MoDaotkl. 
made  with  any  view  to  defraud   subsequent  creditors.      "" 
Supposing  it  to  be  sufiiciently  proved  that  Inpich  knew 
DoTiohoe's  object  in  selling  to  him  was  to  avoid  the  pay- 
ment of  the  costs  on  HalTs  judgment,  though  the  land 
might,  perhaps,  be  subjected  to  the  payment  of  those 
costs,  it  would  not  follow  that  the  conveyance  would  be 
voidable  for  debts  subsequently  contracted.    See  Abbott 
V.  Hwd,  7  Blackf.  510. 

The  decree  cannot  be  sustained  on  the  ground  that  the 
conveyance  should  be  considered  a  mortgage,  the  com- 
plainants occupying  the  position  of  junior  mortgagees  or 
creditors  entitled  to  redeem,  because  they  could  not  insti- 
tate  proceedings  for  that  purpose  without  having  previ- 
ously procured  a  judgment,  or  without  the  appointment 
of  an  administrator. 

Per  Curiam, — The  decree  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  dismiss 
the  biU. 

A.  L.  Robinsoriy  for  the  plaintiffs. 

/.  E.  BlyihCy  for  the  defendants. 


Spangler  and  Another  v.  McDanibl. 

A.  Executed  a  written  order  directed  to  B.  requesting  him  to  pay  C.  a  sum 
specified,  when  B,  should  collect  that  amount  for  A,  Held,  that  the 
order  was  prima  faeii  an  acknowledgment  that  the  sum  specified  was  due 
from  A.  to  C. 

Such  an  order  is  assignable,  under  the  R.  S.  1843,  and  can  be  made  the 
foundation  of  an  action. 

The  order  being,  in  legal  effect,  a  written  acknowledgment  of  a  debt  due 
from  A.  to  C,  will  take  the  debt  out  of  the  operation  of  the  statute  of 
limitations  upon  unwritten  contracts;  and  a  plea,  in  a  suit  brought 
upon  the  order,  that  the  defendant  did  not  undertake,  ifec,  within  six 
years  before  the  commencement  of  the  suit,  is  bad. 
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Hay  Ttrm,    AsaumpBit  hj  C,  the  payee,  against  A.  upon  a  written  oider  drawn  hy  A, 


1852. 


SpAVQLxa 

▼. 
MoDaxixl. 


Monday, 


upon  B,  for  the  payment  to  C.  of  a  specified  sum  when  B.  should  col- 
lect the  same  for  A,  The  declaration  alleged,  generally,  a  presentment 
of  the  order «to  the  executor  of  B.,  and  his  refusal  of  acceptance  and 
payment,  and  that  B.  died  before  it  was  presented  to  him';  but  did  noi 
show  when  the  order  was  presented  for  acceptance  and  payment  not 
that  notice  of  the  non-acceptance  and  non-payment  had  been  giTen; 
but  it  averred  that,  before  the  presentment,  A.  had  withdrawn  his 
funds  from  B.*s  hands,  that  none  ever  came  into  the  hands  of  his  execu- 
tor, and  that  A,  suffered  no  loss  by  the  delay  of  presentment  and  the 
want  of  notice.    Held,  that  the  declaration  was  good. 

ERROR  to  the  Boone  Circuit  Court. 

PfiBRiNS,  J. — Charles  and  George  Spongier  brought  aa 
action  of  assumpsit,  in  1848,  against  William  McDanid^ 
alleging  that  said  defendant,  on  the  28th  of  September^ 
1835,  was  indebted  to  them  in  the  sum  of  57  dollars  and 
50  cents ;  and  that,  being  so  indebted,  he,  at  that  date, 
made  an  order  in  writing,  directed  to  one  James  A.  Dunr 
lapy  and  thereby  requested  him  to  pay  to  said  plaintifis 
said  sum  above  mentioned,  when  he,  the  said  Dunkgf, 
should  collect  that  amount  for  the  defendant,  which  order 
was  delivered  to  said  plaintiffs ;  that  afterwards,  and  be- 
fore said  order  was  presented  to  said  Duvlapy  he  died; 
that  one  Alexander  Dunlap  was  his  executor ;  that  said 
order  was  presented  to  said  Alexander^  who  refused  ac- 
ceptance and  payment,  the  said  McDaniel  having  with- 
drawn all  his  funds  from  the  hands  of  said  James  'A, 
Dunlap  before  his  death,  and  none  having  ever  come  to 
the  hands  of  his  said  executor;  and  it  is  averred  that 
McDaniel  sustained  no  damage  by  the  want  of  notice, 
&;c.  The  defendant  pleaded  non  assumpsit,  and  non 
assumpsit  within  six  years.  Demurrer  to  the  second  plea 
overruled,  and  final  judgment  for  the  defendant. 

The  order  described  in  the  declaration  was,  prima  facity 
an  acknowledgment  that  the  sum  named  in  it  was  due 
from  McDaniely  the  drawer,  to  the  payees,  the  plaintiffs ; 
it  was  assignable  by  our  statute,  and,  hence,  was  itsalf 
the  foundation  of  an  action.  Nichols  v.  Woodruffs  8 
Blackf.  493. 

The  order,  being  a  written  acknowledgment,  in  legal 
effect,  of  a  debt  due  from  the  drawer,  took  the  debt  out 
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of  the  operation  of  the  statute  of  limitations,  and  the    Hay  Term, 

plea  setting  up  that  statute  was  no  bar  to  the  action.    R. — 

S.  p.  686,  s.  102.     The  demurrer  to  that  plea  should,  ^^^q^/ 
therefore,  have  been  sustained.    •  '^^^ 

The  declaration  does  not  show  when  the  order  was  GsiFFiir. 
presented  for  acceptance  and  payment,  nor  that  notice 
of  non-acceptance  and  non-payment  was  given,  but  it 
avers  that  before  the  presentment,  the  drawer  had  with- 
drawn all  his  funds  from  the  hands  of  the  drawee,  and 
that  he  suffered  no  loss  by  the  delay  of  presentment  and 
want  of  notice.  Such  being  the  case,  the  drawer  was 
not  discharged  from  liability  by  such  delay  and  want  of 
notice,  and  the  declaration  is  good.  This  is  the  rule  in 
cases  of  checks  or  orders  upon  banks,  Hoyt  v.  Seelej/,  18 
Conn.  353;  and  it  must  be  the  same  in  cases  of  orders 
npon  private  individuals.  See  Stocy  on  'Bills,  s.  367. 
The  questions  as  to  damage  will  come  up  on  the  trial. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

J.  Morrison  and  8.  Major,  for  the  plaintiffs. 

\L.  C.  Dougherty y  for  the  defendant. 


The  Madison  Insurance  Company  v.  Grif]^. 


*  • 


The  Madison  Insurance  Company  rejected  the  claiio  of 'the  assured  fOr  the^ 
loss  of  the  cargo  of  a  flat-boat,  and  proposed  to  hifti  t^  leave' ih^  matter 
to  arbitration.  The  proposition  was  accepted  in  writing;  '^herenpon 
the  board  of  directors  entered  upon  the  books  of  the  company  ft.requeat 
to  the  assured  to  join  the  secretary  of  fhe'company  in  s^ecthig  the  arbi- 
trators, designating  the  matter  to  be  referred. . '  The  secretary  and  the 
assured  accordingly  selected  the  arbitrators,  and  the  seeretary  executed 
a  bond  in  the  terms  prescribed  by  the  R.  d.  1843,  and  signed  the  name 
and  annexed  tKe  corporate  seal  o'f  the  company  thereto.  •  Held,  that  the 
arbitration  intended  was  the  statutoiy  one  prorided  by  the  R.  S^  1843. 
Held,  also,  that  the  secretary  was  empowered  by  the  board  to  execute 
and  annex  the  seal  of  the  companyto  the  -bond.  Held,  glso,  'that*  the 
submission  was  a  yalid  one. 

A  clause  in  the  charter  of  the  company  provided  that  the  business  of  the 
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May  Tenn, 
1852. 

Madoon  Imu- 

EANOE   OOM- 

PAKT 

V. 

GuFriN. 


eompany  might  be  carried  on  without  the  presence  of  the  board  of  di- 
rectors, bj  the  president  and  secretary,  subject  to  the  by-laws,  rules,  ordi- 
nances, and  regulations  established  by  the  board  of  directors.  Held, 
that  the  board  of  directors  having  made  the  submission  to  arbitration, 
the  president  and  secretaiy  had  no  authority,  under  that  clause,  to  re- 
Toke  the  submission. 

The  award  was,  that  the  company  should  forthwith  pay  to  the  assured 
(naming  him)  the  sum  of  750  dollars  and  74  cents,  and  that  the  same 
should  be  received  in  full  satisfaction  and  discharge  of  his  claim  against 
the  company,  and  that  the  company  should  pay  the  costs.  HM,  thai 
the  award  was  sufficiently  certain. 

When  a  party  has  been  represented  by  his  attorney  at  an  arbitration,  he 
cannot  afterwards  object  that  notice  of  the  meeting  of  the  aibitrators 
was  not  given  to  him. 

The  matter  submitted  to  arbitration  was,  "whether  said  company  was 
liable  to  pay  the  assured  the  damage  done  to  the  flour  and  meal,  or 
either,  on  board  of  said  flat-boat,  and  the  amount."  The  company, 
at  the  hearing,  applied,  upon  the  affidavit  of  her  agent,  for  a  continu- 
ance on  account  of  the  absence  of  three  witnesses  whose  testimony,  it 
was  alleged,  would  tend  to  show  that  the  damage  was  less  than  what 
the  other  witnesses  had  sworn.  The  arbitrators  refused  to  adjourn  the 
hearing,  but  proposed  to  hear  the  cause,  with  the  exception  of  the  evi- 
dence of  those  witnesses,  and  adjourn  for  a  reasonable  time,  to  be  named 
by  the  company's  attorney  or  agent,  in  order  to  procure  the  attendance 
and  testimony  of  those  witnesses;  but  the  company  refused  a  continu- 
ance on  those  terms.  Held,  that  the  conduct  of  the  arbitrators,  in  thi^ 
respect,  could  not  be  complained  of. 

A  rule  was  granted  by  the  Circuit  Court  upon  the  company  to  show  cause 
why  judgment  should  not  be  rendered  on  the  award  of  the  arbitxators. 
The  company  appeared,  and  filed  her  reasons,  not  alleging,  as  a  defense, 
the  want  of  notice  of  the  award.  HM,  that  the  notice  was  thereby  ad- 
mitted. 


Mondav, 


APPEAL  from  the  Jefferson  Circuit  Court. 

Perkins,  J.— Motion  for  judgment  upon  an  award.  Judg- 
ment rendered.  The  case :  The  Madison  Insufnnce  Com- 
pany executed  a  policy  to  William  Oriffin  upon  the  cargo 
of  a  flat-boat.  Oriffin  claimed  compensation  for  an  al- 
leged loss.  The  board  of  directors  of  the  company,  on 
the  25th  of  October y  1849,  ordered  as  follows :  "  The  claim 
William  Griffin  has  presented  to  the  office  is  rejected. 
The  office  propose  to  leave  the  matter  to  arbitration."  A 
copy  of  this  "  order,"  as  it  is  called,  certified  by  the  secre- 
tary, E.  G,  Whitney^  as  a  true  copy  from  the  records  of 
the  company,  was  served  on  Griffin,  He  returned  it,  in- 
dorsed, ''  I  accept  the  within  proposition  to  arbitrate  my 
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claim  against  the  office.    26tb  October,  1849.     WUliam   May  Term, 
Gfr^n."  1852^_ 

The  board  of  directors,  thereupon,  entered  upon  their  ^^^V^!" 
books  a  request  to  said  Griffin  to  join  the  secretary  of  the  "»t 
company,  said  Whitney y  in  selecting  the  arbitrators,  desig-  GsimK. 
nating  the  particular  matter  referred.  A  copy  of  this  en- 
try upon  the  books  was  served  by  said  Whitney  wpon  Grif- 
Jin,  Arbitrators  were  accordingly  chosen  by  the  secre- 
tary and  Qrjffin.  The  secretary  executed  the  bond  for 
the  company,  containing  the  names  of  the  arbitrators, 
&c.,  and  being  under  the  seal  of  the  corporation.  The 
secretary  and  attorney  of  the  corporation  attended  at  the 
hearing  by  the  arbitrators,  and,  near  its  close,  said  secre- 
tary, with  the  approbation  of  the  president  of  the  com- 
pany, executed  and  served  upon  the  arbitrators  an  intend- 
ed revocation  of  the  submission  to  arbitration.  It  was 
disregarded,  and  an  award  unanimously  made  in  favor  of 
Griffin.  The  award  was  filed  in  the  Circuit  Court,  was 
proved,  as  were  also  the  submission  to  arbitration  and 
notice  of  the  award,  and  a  rule  was  granted  by  the  Court 
and  was  served  on  the  company,  to  show  cause  why  said 
award  should  not  be  made  the  judgment  of  the  Court,  as 
was  stipulated  in  the  bond  of  submission  it  should  be. 
The  company,  by  her  attorney,  appeared,  and,  in  answer 
to  said  rule,  insisted  that  said  award  should  not  be  made 
the  judgment  of  the  Court,  because : 

1.  There  was  no  notice  given  to  the  defendant,  the 
company,  of  the  time  and  place  of  meeting  of  the  arbi- 
trators. 

2.  The  arbitrators  refused  to  give  time  to  the  defendant 
to  procure  the  attendance  of  witnesses,  or  to  ascertain 
whether  her  witnesses  could  be  procured. 

3.  The  arbitrators  refused  to  adjourn  the  hearing  on 
the  affidavit  of  the  agent  of  the  defendant. 

4.  The  defendant  revoked  by  bond  the  said  submission 
before  said  award  was  made,  or  all  the  evidence  heard, 
and  notified  said  arbitrators  thereof. 

5.  The  arbitrators  were  not  authorized  by  the  defendant 
to  hear  the  controversy  and  make  an  award. 
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Maj  Term,       6.  Said  arbitrators  acted  against  the  consent  and  with- 
out  the  authority  of  ssdd  defendant. 


^'S^ot'cSi^       7.  The  submission-bond  was  not  made  by  defendant. 
PANT  8.  Said  award  is  uncertain,  &c. 

Gmawa.  The  plaintiff,  Griffin^  answered,  demurring  to  the  eighth, 
and  taking  issue  upon  said  several  other  objectiona.  The 
issues  of  law  and  fact  were  submitted  to  the  Court  for 
trial.  The  Court  held  the  eighth  objection  assigned  bad 
on  demurrer,  found  the  remaining  seven  unsustained  by 
proof,  and  rendered  final  judgment  on  the  award  for  the 
sum  of  750  doUcurs  and  75  cents,  and  the  costs. 

We  will  first  consider  the  fourth,  fifth,  sixth,  and  se- 
venth objections  to  the  award.  These  all  go  to  the  va- 
lidity of  the  submission  or  revocation,  or  both,  and  raise 
the  two  questions,  whether  there  was  a  legal  submission, 
and  whether  there  was  a  legal  revocation. 

There  is  no  doubt,  on  the  extracts  above  given  from 
the  books  of  the  company,  that  there  was  a  valid  and 
closed  agreement  between  the  company  and  Gr^n  to 
submit  the  matter  in  controversy 'to  arbitration.  The  ar- 
bitration intended  in  that  agreement,  we  understand,  as 
evidently  did  the  parties,  to  be  the  statutory  one.  Oar 
R.  S.,  s.  3,  p.  787,  enact  that,  when  an  agreement  for  such 
an  arbitration  has  been  entered  into,  ^^  the  parties  shall 
enter  into  bonds,  duly  executed,  sealed,  and  delivered, 
with  conditions  to  abide  and  faithfully  perform  the  award 
or  umpirage,  specifying  in  such  bonds  the  name  or  names 
of  the  arbitrator  or  arbitrators,  and  the  matter  or  matters 
submitted,"  &c.  Under  this  statute,  the  agreement  of  the 
corporation  to  submit  to  arbitration  included  an  agree- 
ment to  give  a  bond  containing  the  names  of  the  arbitra- 
tors, &c.,  it  being  a  necessary  part  of  such  submission. 
Such  a  bond  was  executed  under  the  seal  of  the  corpora- 
tion by  her  secretary,  in  this  case ;  and  there  is  no  doubt 
that  the  submission  was  valid,  if  the  secretary  was  au- 
~  thorized  to  execute  said  bond.  There  was  no  order  to 
him,  in  literal  terms,  from  the  board  of  directors,  to  exe- 
cute it;  nor  was  there,  says  the  secretary  in  his  testimony, 
any  by-law  making  it  his  duty  to  do  it.    He  says  he  was 
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accustomed  to  execute  the  orders  of  said  board  when  di-    May  Term, 

rected.    But  here  was  an  agreement  by  the  corporation — 

to  arbitrate  and  give  bond.     That  bond  was  necessarily  ^ax^Vom"' 
to  be  executed  by  an  agent.     The  secretary  would  pro-        '^^ 
perly  be  that  agent.    The  names  of  the  arbitrators,  and      QRiFriK. 
the  matters  to  be  determined,  were,  by  law,  to  appear  in 
that  bond.     The  corporation  did  expressly  empower  the 
secretary  to  agree  with  the  opposite  party  upon  the  names, 
and  designate  to  him  the  particular  matter  to  be  speci- 
fied in  said  bond ;  and  we  think  it  was  intended  to  con* 
fer  upon  him  the  power  necessary  to  complete  the  sub- 
mission to  arbitration,  including  the  execution  of  the  bond, 
and  so  the  secretary  understood  it.     We  think  a  valid 
submission  was  made. 

We  do  not  think  there  was  a  valid  revocation  of  that 
submission.  The  agreement  to  submit  was  made  by  the 
corporation  itself — at  least,  by  its  directors — and  not  by 
the  secretary,  or  president,  or  both.  The  secretary,  to 
carry  into  effect  that  agreement,  executed  under,  as  we 
have  held,  a  special  authority  from  the  company,  the 
submission-bond.  He  was  not  specially  authorized  to  do 
more.  He  was  not  empowered  to  revoke  the  submission 
which  the  corporation,  by  its  directors,  had  agreed  to 
make.  Indeed,  the  secretary  did  not  undertake,  of  his 
own  authority,  to  do  it.  The  attempted  revocation  was 
by  him,  under  the  sanction  of  the  president,  without,  how- 
ever, any  authority  from  the  directors.  There  was  no 
by-law  conferring  the  power  to  act  upon  the  president 
and  secretary.  The  charter  of  the  company,  which  is  a 
public  act,  says  that  *'the  business  of  the  corporation 
may  be  carried  on  without  the  presence  of  the  board  of 
directors  by  the  president  and  secretary,  subject,  never- 
theless, to  the  by-laws,  rules,  ordinances,  and  regulations 
established  by  the  board  of  directors."  By  virtue  of  this 
clause  in  the  charter,  had  the  board  not  assumed  to  act 
at  all  in  the  matter  in  question,  but  left  it  to  '^  be  carried 
on  without  their  presence,"  in  the  language  of  said  clause, 
by  the  president  and   secretary,  perhaps  these  officers 
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might,  though  we  do  not  so  decide,  had  they  thought  pro- 
per to  do  it,  in  the  first  instance,  have  referred  the  matter 
to  arbitration ;  and,  had  they  done  so,  might  have  revoked 
their  own  submission.  But  the  board  of  directors  is 
paramount  in  authority  to  the  president  and  secretary; 
and  it  seems  to  us,  as  that  board  had,  in  fact,  made  the 
submission,  it  was  not  competent  for  the  president  and 
secretary,  by  virtue  of  their  own  authority,  to  revoke  that 
submission,  and  subject  the  company  to  the  consequences 
that  might  follow.  A  submission  should  be  revoked  by 
an  authority  equal  to  that  which  makes  it.  We  conclude, 
then,  that  the  award  was  made  by  the  authority  and  con- 
sent of  the  insurance  company. 

The  eighth  objection,  viz.,  that  the  award  is  uncertain, 
cannot  be  sustained.  The  award  is,  that  ''the  company 
shall  forthwith  pay  to  said  William  Griffin  the  sum  of  750 
dollars  and  74  cents,  and  the  same  shall  be  received  by 
him  in  full  satisfaction  and  discharge  of  his  claim  against 
said  company,"  and  that  the  company  shall  pay  the  costs. 

The  first  objection,  viz.,  that  notice  of  the  meeting  of 
the  arbitrators  was  not  given,  is  immaterial,  as  both  par- 
ties were  represented  by  their  attorneys  at  the  meeting. 

The  second  and  third  objections  relate  to  the  continu- 
ance asked,  and  will  be  considered  together. 

The  matter  submitted  to  arbitration  was  "  the  simple 
question,  whether  said  company  is  liable  to  pay  said 
Griffin  the  damage  done  to  the  flour  and  meal,  or  either, 
on  board  of  said  flat-boat,  and  the  amount." 

The  application  for  a  continuance  was  on  account  of 
the  absence  of  three  witnesses,  viz.,  one  Carpenter^  Joseph 
Broad,  and  Jacob  McConnclL  Carpcnta^  had  examined 
the  flour  and  meal  with  reference  to  the  damage  done 
them,  and  it  was  believed  he  would  not  put  it  as  high  as 
\b  per  cent.  Broad  and  McConv^U  used  600  or  more  bar- 
rels of  the  meal,  and  it  was  believed  they  would  not  put 
the  damage  done  it  to  \0 pei^  cent. 

The  object  of  the  continuance  was,  then,  simply  to  ob- 
tain the  opinions  of  three  witnesses  as  to  the  per  cent,  of 
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damage  done  to  the  articles  named,  and  not  to  procure  •  May  Term, 

proof,  going  to  show  that  the  company  was  not  liable  at — 

all  on  the  policy.  ""ZTo^' 

The  arbitrators  offered  to  hear  the  case  with  the  excep-  '^^ 
tion  of  those  witnesses,  and  adjourn  for  a  reasonable  OsiFrur. 
time,  to  be  named  by  the  attorney  or  agent  of  the  com- 
pany, in  order  that  said  absent  witnesses  might  be  brought 
before  them  and  heard  before  the  award  was  made.  The 
continuance  on  these  terms  was  refused.  We  think,  con- 
sidering the  character  and  quantity  of  the  testimony  ex- 
pected from  the  absent  witnesses,  the  proposition  was  a 
fair  one,  and  should  have  been  accepted,  if  the  party 
really  wished  to  obtain  the  absent  testimony;  and  that 
she  cannot  complain  of  the  conduct  of  the  arbitrators  in 
proceeding  after  her  refusal  to  accept  it.  We  need  not 
examine,  therefore,  into  the  other  circumstances  of  the 
case,  which,  perhaps,  might  have  jastiiied  a  refusal  to 
continue. 

The  defendant,  in  the  Circuit  Court,  also  objected,  at 
the  hearing  there,  that  it  was  not  proved  that  notice  of 
the  award  was  given  her.  When  the  plaintiff  filed  the 
award  in  the  Circuit  Court,  he  proved,  ex  parte,  as  the 
record  showed,  that  a  copy  of  the  award  had  been  served 
on  the  defendant.  A  rule  was  then  granted  upon  her  to 
show  ci^se  why  judgment  should  not  be  rendered  on  the 
award.  She  appeared  and  filed  her  reasons,  and  on  them 
the  issues  were  formed  and  tried.  Want  of  notice  of  the 
award  was  not  alleged  as  a  ground  of  defense,  and  no- 
tice was,  therefore,  admitted  by  the  pleadings. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  percent, 
damages  and  costs. 

/.  O,  Marshall,  for  the  appellant. 

W.  M,  Dunriy  /.  W.  Cfiapman,  and  S,  Major,  for  tiie 
appellee. 
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CoNKLiN  V.  Smith. 

Money  due  to  tlie  plaintiff,  and  improperly  received  by  the  defendant, 

cannot  be  recovered  in  an  action  for  money  paid. 
Money  paid  to  the  defendant  under  a  mistake  of  facta,  cannot  be  recovered 

under  a  count  for  money  paid.    The  proper  form  of  action  is  for  money 

had  and  received. 
To  sustain  a  count  for  money  paid,  there  must  have  been  a  payment  of 

money  by  the  plaintiff  to  a  third  party,  at  the  request  of  the  defendant, 

express  or  implied,  on  a  promise,  express  or  implied,  to  repay  the 

amount 

ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — Smith  brought  an  action  of  assumpsit 
against  Canklin.  The  declaration  contains  but  one  count, 
and  that  is  a  general  one  for  money  paid,  laid  out,  and 
expended. 

Pleas,  the  general  issue,  a  set-off,  and  the  statute  of 
limitations.    Replications  to  the  last  two  pleas,  and  issues. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

There  was  evidence  tending  to  prove  that  certain  rent 
due  to  Smithy  the  plaintiff,  from  a  tenant  who  had  oceu* 
pied  certain  real  estate  of  Smith^Sy  had  been  improperly 
received  from  the  tenant  by  Conklinj  the  defendant.  But 
if  it  be  admitted  that  Smith  has  a  legal  claim  against 
CofMin  for  the  money  received  by  Conklin,  it  cannot  be 
recovered  in  this  action  for  money  paid.  The  proper 
form  of  action  in  such  case  would  be  for  money  had  and 
received. 

The  plaintiff  contends  that  there  is  evidence  tending  to 
show  that  he  paid  money  to  the  defendant  under  a  mis- 
take of  facts.  But  if  there  is  such  evidence,  it  only  tends 
to  show  the  plaintiff's  right  to  recover  under  a  count  for 
money  had  and  received — not  for  money  paid. 

To  sustain  a  count  for  money  paid,  Icdd  out,  and  ex- 
pended, there  must  have  been  a  payment  of  money  by 
the  plaintiff  to  a  third  party^  at  the  request  of  the  defend- 
ant, express  or  implied,  on  a  promise,  express  or  implied, 
to  repay  the  amount.  2  Saunders'  Plead,  and  Evidence, 
402. 
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Per  Curiam. — The  judgment  is  reversed,  with  costs.    May  Tenn 


1852. 


Cause  remanded,  with  leave  to  the  plaintiff  to  amend  his  . 

declaration.  ^"^^ 

J.  Bariden  and  S»  W,  Parker,  for  the  plaintiff.  Law»knoe- 

/.  S.  Newman,  for  the  defendant.  kanob  Oom- 

PAKT. 


Morgan  v.  The  Lawrenceburgh  Insurance  Compant. 

In  a  suit  brought  by  a  corporatioii,  a  plea  that,  at  the  commencement  of 
the  suit,  there  was  no  such  corporation  in  existence  as  the  plaintiffs,  is 
•ubetantially  good. 

A  dsdaration  against  one  of  several  makers  of  a  joint  and  several  promis- 
flory  note,  need  not  notice  that  the  other  makers  executed  the  note. 

ERROR  to  the  Dearborn  Circuit  Court.  Monday, 

Blackford,  J. — The  Lawrencehurgh  Insurance  Company  ^^ 
brought  an  action  of  assumpsit  etgainst  Andrew  Morgan, 
The  declaration  contains  five  counts.  The  first  four 
counts  are  upon  promissory  notes  payable  to  said  com- 
pany ;  each  count  describing  a  different  note  alleged  to 
have  been  executed  by  the  def^idant.  The  fifth  count  is 
for  money  lent  and  money  had  and  received. 

There  were  two  pleas :  First,  That  there  was  not,  at 
the  time  the  suit  was  commenced,  any  such  corporation 
in  existence  as  the  plaintiffs. 

That  plea  was  demurred  to  generally  and  the  demurrer 
was  sustained. 

The  second  plea  was  non  assumpsit.     Issue  thereon. 

The  issue  of  fact  was  submitted  to  the  Court,  and 
judgment  rendered  for  the  plaintiffs. 

We  think  the  first  plea  is  substantially  good.  If  the 
plaintiffs  were  not  a  corporation  when  they  commenced 
the  suit,  they  must  fail.  This  point  is  decided  in  the  case 
of  The  Ottaga  Iron  Company  v.  Dawson,  4  Blackf.  202. 
If,  by  a  person's  giving  a  note  to  a  party  as  a  corpora- 
tion, he  is  prevented  from  denying  that,  when  the  note 
was  given,  there  was  such  a  corporation,  that  is  no  rea- 
son that  he  should  not  allege  that  it  did  not  exist  when 
the  suit  was  commenced.     The  act  of  incorporation  may, 
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May  Term,    before  the  commencement  of  the  suit,  have  expired  by 
1 —  its  own  limitation. 


^  On  the  trial  of  the  issue  of  fact,  the  notes  described  in 

Glam.  tbe  declaration  were  objected  to  on  the  ground  of  va- 
riance; but  the  objection  was  overruled.  No  variance  is 
pointed  out  in  the  assignment  of  errors ;  and  we  have  not 
discovered  any.  The  notes  appear  to  have  been  executed 
by  the  defendant  and  one  Swift;  but  as  they  are  joint 
and  several,  it  was  not  necessary  that  the  declaration,  in 
describing  the  notes,  should  notice  that  Svnft  had  executed 
them.  They  were  the  several  notes  of  the  defendant,  and 
could  be  declared  on  as  if  he  alone  had  signed  them. 
Chitty  on  Bills,  9th  Amer.  Ed.  581.  Mountstephen  v. 
Brooke,  1  Barn,  and  Aid.  224. 

The  judgment  for  the  plaintiffs  must  be  reversed,  be- 
cause the  demurrer  to  the  first  plea  was  wrongly  bus 
tained. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  with  leave  to  the  plaintiffs  to  reply  to 
the  first  plea. 

/.  Sullivan,  D.  S.  Major,  and  A.  Brower,  for  the 
plaintiff. 

D.  Maty  and  S.  H.  Spooner,  for  the  defendants. 


Cheek  and  Others  v.  Glass. 

When  the  general  issue  and  special  pleas  are  filed  to  the  action,  and  the 
defense  set  up  in  the  special  pleas  is  admissible  under  the  general  issue, 
it  will  not  be  examined  on  error  whether  demurrers  to  the  special  pleas 
were  properly  sustained  or  not. 

To  an  action  by  the  assignee  a^nst  the  makers  of  a  prcmiissory  note,  be- 
ing  principal  and  sureties,  the  defense  was  that,  after  the  note  b<ymfnir 
due,  and  before  the  assignment,  the  time  of  payment  was  extended  by 
agreement  between  the  principal  and  payee,  without  the  consent  or 
knowledge  of  the  sureties.  The  only  evidence  of  such  extension  was 
three  indorsements  made  upon  the  note  by  the  payee,  after  it  became  due. 
each  a  year  apart  from  the  other,  to  the  effect  that  he  had,  at  the  date  ot 
the  indorsements  severally,  received  the  interest  for  a  year  in  advance, 
and  the  note  was  to  stand,  without  suit,  to  the  end  of  the  year.  Heid. 
that  it  did  not  appear  that  the  time  of  payment  was  extended  by  agree 
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ment  mmde  bj  the  payee  with  the  principal,  nor  that  the  interest  might    May  Term, 
not  hare  been  paid  by  either  or  all  of  the  makers.  1852. 


IRROR  to  the  Dearborn  Circuit  Court.  ^^^ 

(mtth,  J. — ^Assumpsit  by  Glass  against  Cheeky  Dumont,       Guum. 
and  Glenn,  upon  two  promissory  notes  made  by  the  de-  Tuesday, 
fendants  in  favor  of  one  HurlbutySmd  assigned  by  the  ^"y^- 
latter  to  the  plaintiff.     The  notes  were  dated  the  11th  of 
May  J  1839,  one  being  payable  six  years  and  one  seven 
years  afterdate. 

Cheek  made  no  defense.  Dumont  and  Glenn  pleaded 
the  general  issue,  and  seven  special  pleas. 

All  the  special  pleas  averred  that  Dumont  and  Glenn 
executed  the  notes  as  the  sureties  of  Cheek,  and  that  eifter 
they  became  due,  and  before  they  were  assigned  to  the 
plaintiff,  the  time  of  payment  was  extended  from  year  to 
year  for  two  or  three  years,  pursuant  to  an  agreement 
between  Cheek  and  Harlbut,  and  made  without  the  know- 
ledge or  consent  of  Dumont  and  Glenn,  in  consideration 
of  the  payment  of  interest  in  advance  by  Cheek.  ' 

Some  of  the  pleas  aver  that  interest  at  the  legal  rates 
was  thus  paid  in  advance,  others,  that  usurious  interest 
was  paid  and  received.  Some  of  them  were  pleaded  in 
bar  of  the  suit,  and  some  to  the  interest  and  costs  only. 
In  other  respects  the  pleas  were  substantially  alike. 

Demurrers  were  sustained  to  the  second,  fifth,  and  sixth 
pleas.  The  plaintiff  replied  to  the  third,  fourth,  seventh, 
and  eighth,  denying  that  there  was  any  such  agreement 
between  Cheek  and  Hurlbul  as  was  therein  alleged. 

The  cause  was,  by  agreement  of  the  parties,  submitted 
to  the  Court  for  trial  upon  the  issues  joined,  and  the 
plaintiff  obtained  a  judgment  for  143  dollars  and  54 
cents. 

The  only  evidence  introduced  upon  the  trial  consisted 
of  the  notes  sued  upon,  and  the  indorsements  upon  them. 

The  indorsements  upon  the  note  payable  six  years  after 
date  were  as  follows : 

"  I,  Samuel  Hurlbut,  do  hereby  agree  that  the  within 
note  shall  stand,  without  suit,  until  the  11th  of  May^  1846, 
and  acknowledge  the  receipt  of  the  interest  up  to  that 
time.     May  15th,  1845.     Samuel  Hurlbut.^'' 
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May  Tenn,        «  Received  the  interest  in  full  on  this  note  up  to  the  llth 

1  QCQ 

of  May,  1847,  and  agreed  said  note  to  stand,  without  suit/ 


""       until  that  time.     Samuel  Hurlbut." 
Olah.  «  This  note  to  stand,  without  suit,  until  the  1 1th  of  i^ajf, 

1848,  the  interest  having  been  paid  up  to  that  time.    Sam- 
ud  HurUnU.^^ 

"  Value  received,  I  assign  this  note  to  John  Glass.  Mag 
26th,  1848,     Samtid  Hurlbwt:' 

There  were  similar  indorsements  upon  the  other  note. 

It  is  contended  that  the  Court  erred  in  sustaining  tiie 
demurrers  to  the  second,  fifth,  and  sixth  pleas,  but  we  do 
not  think  it  necessary  to  examine  whether  those  pleas 
presented  a  sufficient  defense,  as  all  the  evidence  which 
they  could  have  authorized  was  admissible  under  the  ge- 
neral issue  (1). 

The  evidence  given  upon  the  trial,  however,  does  not 
show  that  GUnn  and  Dumont  were  sureties ;  and  if,  in  a 
suit  upon  a  note  where  all  appear  to  be  principals,  a  de- 
fense of  this  kind  may  be  set  up  and  proved,  it  was  not 
done  in  this  case. 

It  is  true,  the  plaintiffs  in  error  contend,  tiiat  it  stands 
admitted  of  record  that  Glenn  and  Dumont  are  merely 
sureties,  because  there  is  such  an  averment  in  some  of 
the  pleas  upon  which  issue  was  taken,  and  it  was  not  de- 
nied by  the  replications.  But  supposing  the  suretfship 
to  be  admitted,  there  is  no  proof  of  an  agreement  to  ex- 
tend the  time  of  payment,  as  alleged  in  the  pleas,  and  in 
order  to  discharge  the  sureties  it  should,  at  least,  be  made 
to  appear  that  the  agreement  for  the  delay  was  made  by 
the  payee  with  the  principal.  The  indorsements  upon 
the  notes  do  not  show  this,  for  they  do  not  state  who  paid 
the  interest  receipted  for,  and,  for  anything  that  appears,  it 
may  have  been  paid  by  any  or  allthe  makers  of  die  notes. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  j)er  cent. 
damages  and  costs. 

E.  Dumont,  for  the  plaintiffs. 

D.  Macy,  J,  Morrison,  and  £^.  Major,  for  the  defendant. 

(1)  See  Carter  v.  Thomas,  ante,  p.  213,  and  note. 
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May  Term,    it  was  cut  and  taken  away  by  the  defendant  who  appro- 
priated it  to  his  own  use. 


Jaevib  rpi^^  defendant  then  introduced  witnesses  who  testified 

SiTRON.  that,  in  the  month  of  February^  before  the  wheat  was 
harvested,  the  plaintiff  and  defendant  made  a  verbal  con- 
tract to  the  following  effect:  The  plaintiff  conditionally 
sold  his  farm,  comprising  240  acres,  to  the  defendant  for 
14  dollars  per  acre.  Sutton  was  to  go  to  Iowa  in  JMby 
following  to  look  at  the  country.  The  defendant  was  to 
furnish  the  plaintiff  with  five  land-warrants,  and  seven  if 
he  wished  them,  when  he  was  ready  to  start  to  Iowa, 
The  plaintiff  was  to  put  the  defendant  in  possession  of 
certain  fields,  containing  about  54  acres,  forthwith,  which 
the  latter  designed  to  plant  with  corn,  and  was  to  allow 
him  to  stable  his  horses  in  the  barn  while  he  was  cultivat- 
ing the  corn.  If  the  plaintiff  liked  loioa^  when  he  went 
there,  the  defendant  was  to  keep  the  farm  at  the  price 
agreed  upon,  and,  in  that  event,  he  was  to  pay  the  plain- 
tiff 2  dollars  per  acre  for  all  the  wheat,  including  both 
the  fields  before  mentioned.  But  if  the  plaintiff  did  not 
like  loway  there  was  to  be  no  sale  of  the  farm,  and  the 
defendant  was  to  pay  him  rent  for  the  corn-ground  at  the 
rate  of  2  dollars  per  acre. 

The  defendant  also  proved  that,  in  pursuance  of  this 
agreement,  the  plaintiff  gave  him  possession  of  the  fields 
to  put  in  corn,  which  he  plowed  and  planted,  stabling 
his  horses  in  the  barn  while  doing  so. 

He  then  introduced  witnesses  who  stated  that,  in  the 
month  of  April,  Martin  and  SUas  Dooly,  being  desirous 
of  purchasing  a  farm  for  their  nephew,  went  to  look  at 
the  farm  of  the  plaintiff,  being  the  same  farm  before  re- 
ferred to.  They  first  saw  the  defendant  who  explained 
to  them  his  contract  with  the  plaintiff.  They  then  went 
to  see  the  plaintiff  and  informed  him  that  they  desired  to 
purchase  the  place.  The  plaintiff  told  them  he  had  sold 
it  to  the  defendant  and  could  not  sell  it  to  them,  but  if 
they  would  wait  until  his  return  from  Iowa,  if  he  should 
not  like  that  countiy,  he  would  have  the  rigkt  to  sell,  and 
intimated  that  it  would  be  easy  for  him  to  be  dissatisfied, 
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if  he  should  be  paid  for  being  so.  The  Dodys  proposed 
to  the  plaintiff  to  buy  out  the  defendant's  right,  and  sell 
to  their  nephew  immediately,  as  he  would  not  wait.  The 
plaintiff  then  told  them  to  go  to  the  defendant  and  pro- 
pose to  him  that  if  he  would  give  up  his  right  to  the  farm, 
the  plaintiff  would  give  him  the  rent  of  the  corn-ground. 
The  Dodys  went  to  the  defendant  and  stated  the  plain- 
tiff's proposition,  which  the  defendant  refused  to  accede 
to.  They  offered  him  100  dollars  in  money  if  he  would 
sell  his  right  to  the  farm,  which  he  also  declined.  They 
then  proposed  to  him  to  go  with  them  to  the  plaintiff  and 
try  to  arrange  the  matter,  which  he  did.  When  the  par- 
ties met  for  this  purpose,  the  plaintiff,  after  some  discus- 
sion, proposed  to  the  defendant  to  give  him  the  rent  of 
the  corn-ground  and  the  eight  acre  field  of  wheat,  if  he 
would  agree  to  cancel  the  contract  for  the  sale  of  the 
farm,  which  the  defendant  consented  to  take,  and  they 
accordingly  closed  on  those  terms,  the  field  of  wheat 
being  then  pointed  out  by  the  plaintiff,  and  the  wheat 
being  the  same  for  which  this  suit  was  brought. 

After  this  last  agreement  the  Dodys  bought  the  farm 
from  the  plaintiff,  giving  him  a  higher  price  for  it  than 
the  defendant  had  agreed  to  give.  About  the  time  the 
wheat  was  cut,  a  dispute  arose  between  the  plaintiff  and 
the  defendant,  each  threatening  to  sue  the  other  if  he 
should  take  the  wheat,  and  finally  the  defendant  took  the 
wheat  away  at  a  time  when  the  plaintiff  was  absent  from 
home. 

All  this  evidence  relative  to  the  verbal  contract  for  a 
conditional  sale  of  the  farm,  and  to  the  rescission  of  that 
contract,  was  objected  to  by  the  plaintiff  and  excluded  by 
the  Court. 

We  are  of  opinion  that  the  judgment  is  right,  and  that 
if  all  this  evidence  had  been  admitted  it  could  not  have 
varied  the  result.  The  contract  verbally  made  between 
the  plaintiff  and  defendant  amounted  merely  to  a  lease 
of  the  54  acres  of  corn-ground.  There  was  no  contract 
for  the  sale  gf  the  farm  which /ari»i5  could  have  enforced. 
There  was,  therefore,  no  contract  of  sale  to  rescind,  and 
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May  Terra,    no  possession  of  the  farm  to  surrender,  for  Jarvis  never 
had  possession  of  any  part  of  the  farm  but  the  fields  he 


Jarvis       ^^^  ^  cultivate  in  corn.     The  lease  of  the  corn-ground 

V  • 

Sdttox.  does  not  appear  to  have  been  rescinded,  nor  the  posses- 
sion of  that  part  of  the  farm  to  have  been  given  up. 
On  the  contrary,  Jarvis  appears  to  have  cultivated*  liie 
com  pursuant  to  his  lease.  We  are,  consequently,  una- 
ble to  perceive  any  consideration  whatever  for  the  alleged 
agreement  to  give  him  the  wheat  in  question. 

The  circumstances  do  not  authorize  the  conclusion  that 
the  eight  acres  of  wheat  was  a  gift  to  the  defendant,  be- 
cause there  was  no  actual  delivery.  The  mere  pointing 
out  of  an  article  does  not  constitute  a  delivery.  If  I  point 
to  a  horse  running  in  my  field  and  tell  another  person  he 
may  have  him,  this  would  not  preclude  me  from  prevent- 
ing such  person  from  taking  actual  possession. 

Neither  does  this  evidence  show  that  there  was  any 
compromise  which  would  be  a  sufiicient  consideration. 
It  is  true  a  compromise  of  doubtful  claims  may  be  suffi- 
cient to  found  a  consideration  upon,  but  in  such  cases 
there  must  be  a  surrender  of  some  legal  benefit  which 
the  other  party  might  have  retained.  In  other  words, 
there  must  be  some  consideration  for  a  compromise,  as 
well  as  for  any  other  contract,  if  it  is  unexecuted  and  re- 
mains to  be  enforced.  A  promise  to  give  something  for 
the  compromise  of  a  claim,  about  which  there  ia  merely 
a  dispute  and  controversy,  and  for  which  there  is  no  legal 
foundation  whatever,  is  not  sufficient  to  sustain  a  suit  at 
law.  See  Wade  v.  Simeon^  2  Mann.  Gr.  and  Scott,  548. — 
Edtmrds  v.  Baugh,  11  M.  and  W.  641. 

Per  Curiam, — The  judgment  is  affirmed,  with  2  per 
cent,  damages  and  costs. 

E.  W.  McGarighey  and  A,  L,  Roache,  for  the  plaintifi*. 

S,  F.  Maxioelly  for  the  defendant. 
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LuMM  V.  The  State. 


Maj  Term, 
J  852. 

LUXM 

A  prisoner  who  has  applied  for  a  writ  of  habeas  corpus  to  be  let  to  bail,     .      ^' 
jnxy,  upon  the  refusal  of  the  judge  to  allow  him  to  give  bail,  prosecute 
a  writ  of  error  from  such  judgment  to  the  Supreme  Court 

The  judge,  hearing  such  application,  maj,  under  the  R.  S.  1843,  cause  no- 
tice to  be  giyen  to  the  partj  interested  in  resisting  it,  or  his  attorney, 
and  witnesses  to  be  summoned  to  testify  in  the  premises;  and  may  fully 
investigate  the  case. 

A  prisoner  indicted  for  murder  in  the  first  degree,  may  sue  out  a  writ  of 
habeas  carpus  to  be  let  to  bail,  and  upon  proof  that  he  is  guilty  of  a  bail- 
able homicide,  he  should  be  allowed  to  give  bail. 

ERROR  to  the  judgment  of  Hon.  Alvin  P.  Hovey  in  Tuesday, 
Vanderburgh  county.  "^ 

Wbmxuxs,  J. — John  W.  Lumm  presented  his  petition  to 
the  president  judge  of  the  fourth  judicial  circuit,  in  vaca- 
tion, setting  forth  that  he  was  imprisoned  in  the  jail  of 
Vanderburgh  county,  for  the  want  of  bail,  upon  a  charge 
of  murder  in  the  first  degree,  preferred  by  indictment  in 
the  Vanderburgh  Circuit  Court,  at  the  last  term  thereof,  be- 
gun and  held,  &c.;  and  praying  a  writ  of  habeas  corpus 
to  enable  him  to  give  bail.  The  writ  was  ordered,  and 
was  issued  to  the  sheriff,  requiring  him  to  bring  the  body 
of  Lumm  before  the  judge,  on  a  day  and  at  a  place  spe- 
cifiedy  with  the  cause  of  his  detention.  On  the  day  and 
at  the  place  fixed,  the  sheriff  appeared,  having  the  body 
of  Lummy  and  returned  as  the  cause  of  his  detention  the 
indictment  referred  to  in  the  petition,  consisting  of  a  sin- 
gle count,  charging  murder  in  the  first  degree,  and  also  a 
mittimus,  directed  to  the  keeper  of  the  jail  by  the  recorder 
of  EvansviUe,  ex  officio  a  justice  of  the  peace  in  said  coun- 
ty, before  whom  said  Lumm  had  been  brought  and  ad- 
judged guilty  prior  to  the  meeting  of  the  grand  jury  which 
indicted  him ;  and  thereupon  said  Lumm,  by  his  counsel, 
asked  the  judge  to  let  him  to  bail,  and  offered  to  adduce 
proof  that  the  grade  of  offense  of  which  he  was  really 
.^ailty  was  bailable;  but  the  prosecuting  attorney  ol^ected 
to  the  adducing  of  such  proof,  and  the  judge  sustained  the 
objection,  and  remanded  the  prisoner  into  custody.     The 
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Maj  Term,   prisoner  brings  the  case  to  this  Court,  as  he  has  a  right  to 
^®^^"       do;  Sherry  v.  Winton,  Smith's  R.  1  (1);  and  contends,  not 


^^  that  the  offense  of  murder  in  the  first  degree  is  bailable, 
Tu  State,  but  that  he  is  not  guilty  of  that  offense,  though  so  pre- 
sented by  the  grand  jury,  and  that  he  had  a  right  to  go 
behind  the  indictment  found  by  that  body  on  the  hearing 
upon  the  writ  of  habeas  co?*pus^  and  prove  to  the  judge 
that  the  offense  of  which  he  is  guilty  is  of  an  inferior 
grade — a  grade  that  is  bailable ;  and  that  upon  making 
such  proof  he  was  entitled  to  be  let  to  bail. 

The  decision  of  the  judge  below  was  in  accordance 
with  the  English  authorities.  The  judges  in  that  country 
do  not  go  behind  the  indictment  on  applications  of  this 
character;  not,  it  would  seem,  from  an  opinion  of  the%n- 
propriety  of  so  doing,  but  from  a  want  of  power.  They 
■ay  the  evidence  before  the  grand  jury  is  secret,  and  to 
be  kept  secret,  and  that,  hence,  they  cannot  avail  then^ 
selves  of  the  means  of  judging  of  the  case.  Where  a 
party  is  committed  upon  a  criminal  charge,  otherwise  than 
upon  an  indictment,  they  re-examine  the  case  upon  habeas 
corpus^  and  remand  or  let  to  bail  as  is  judged  right.  3 
Petersdorff,  307.— 1  Chit.  Cr.  L.  129.  The  decision  below 
must,  therefore,  be  affirmed,  unless  our  statute  has  changed 
the  English  rule  in  this  state. 

Our  statute  contemplates  two  kinds  of  applications  for 
the  writ  of  habeas  corpiu.  One  in  which  the  petitioner 
claims  to  be  absolutely  discharged  from  custody  on  the 
ground  that  his  arrest  and  detention  were  originally,  or 
have  become  subsequently,  entirely  illegal;  the  other, 
where  he  admits  the  legality  of  the  arrest  and  detention 
but  claims  the  right  to  give  bail  for  his  appearance  to 
meet  the  charges  upon  which  the  arrest  and  detention  are, 
and  not  to  be  absolutely  discharged;  but,  in  both  kindd, 
we  think  the  statute  authorizes  the  judge  hearing  the  ap- 
plication to  cause  notice  to  be  given  to  the  party  inte- 
rested in  resisting  it,  or  his  attorney ;  sections  28, 29, 30,  p. 
982;  to  summon  witnesses  to  testify  in  the  premises; 
section  17,  p.  930;  and  fully  to  investigate  the  case.    See 


m. 
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Ihe  prorisions  of  the  habeas  corpus  act  generally ;  R.  S.  p.    May  Term, 

927.    Such  being  the  fact,  the  objection  of  the  English* '■ — 

Judges  that  they  oannot  get  at  the  evidence  necessary  to  ^^ 
the  correct  understanding  of  the  case,  does  not  apply  Th»  Statb. 
here;  for,  though  the  evidence  given  to  the  grand  jury 
cannot  be  laid  before  the  judge,  yet  the  witnesses  them- 
selves can  be  summoned  and  examined  by  him;  and  we 
the  more  readily  give  the  construction  we  have  adopted 
to  our  statute,  as  we  think  it  will  be  attended  with  no  ob- 
jectionable, but  with   actually  desirable,  consequences. 

he  only  objection,  so  far  as  we  see,  that  can  be  raised 
to  it,  is,  that  such  power  cannot  be  safely  conferred  on  the 
circuit  judges.  But  it  seems  to  us  it  may  be  committed 
to  ftem  without  danger. 

On  the  other  hand,  indictments  are  found  upon  ex  parte 
testimony,  and,  hence,  often,  upon  an  incorrect  under- 
standing of  the  case;  and  further,  upon  an  indictment  for 
murder  in  the  first  degree,  the  accused  may  be  convicted 
of  murder  in  the  first,  or  in  the  second,  degree,  or  of  man- 
slaughter. TTie  State  v.  Kennedy y  7  Blackf.  233.  An  in- 
dictment for  murder  in  the  first  degree  is,  therefore,  in 
reality,  an  indictment  for  some  one  of  three  ofienses, 
upon  either  of  which  the  defendant  may,  according  to 
the  evidence,  be  convicted.  Prosecuting  attorneys  are, 
consequently,  tempted,  as  a  matter  of  policy,  to  draw 
their  indictments  covering  the  highest  ofiense — thus  in- 
cluding the  inferior — rather  than  for  either  of  the  lower, 
which  does  not  include  the  superior.  The  indictment, 
therefore,  should  not  be  taken  as  conclusive  of  the  grade 
of  ofiense,  in  determining  the  question  of  bail. 

After  a  party  was  indicted  for  a  crime  of  which  the 
Court  had  jurisdiction,  a  judge  could  not,  of  course,  wholly 
discharge  him,  for  he  would  be  bound  to  answer  to  the 
indictment.  He  could  only  permit  him  to  give  bail  for 
his  appearance  for  trial.  Nor,  we  may  remark,  would 
the  opinion  of  the  judge,  on  the  hearing  of  the  habeas 
corpus  application,  as  to  the  character  of  the  crime,  be  a 
matter  to  come  before  the  Court  or  jury  on  the  trial  upon 
the  indictment. 
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May  Term,        Per  Curiam. — The  judgment  is  reversed.    Cause  rc- 

^^^^'     -manded,  &c. 

*^"  /.  G.  Jones  and  /.  E.  Blythe,  for  the  plaintiff. 

Clabk.  a.  L.  Robinson,  for  the  defendant. 

(1)  1  Carter's  Ind.  R.  96. 
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Spears  v.  Clark. 

In  a  suit  upon  the  assignment  of  a  promissory  note,  the  assignor  will  not^ 
be  held  to  be  discharged  by  the  lache$  of  the  assignee,  if,  upon  a  jndg^ 
ment  obtained  against  the  maker  in  due  time,  the  issuing  of  an  exefptioik 
was  only  delayed  until  a  reasonable  time  had  elapsed  after  the  adjoozn- 
ment  of  the  Court  at  which  judgment  was  rendered;  unless  some  special 
cause  is  shown  which  made  it  the  duty  of  the  assignee,  as  an  act  of 
good  faith,  to  have  it  issued  earlier. 

In  a  suit  upon  the  assignment  of  a  promissory  note,  the  evidence  was  that 
the  term  of  the  Court  at  which  the  plaintiff  obtained  judgment  against 
the  maker  was  adjourned  on  the  7th  of  September,  and  that  a,Ji.fa.  issued 
on  the  judgment  on  the  21st  of  that  month.  Held,  in  the  absence  of 
proof  of  any  loss  by  the  delay,  that  the  plaintiff  exercised  safficient 
diligence  in  taking  out  execution. 

A  promissory  note  was  dated  at  Lafayette,  but  the  assignments  on  it  were 
not  dated  as  of  any  place.  Suit  was  prosecuted  and  judgment  obtained 
against  the  makers  at  that  place.  Suit  was  also  commenced  against  tibe 
defendant,  one  of  the  assignors,  and  process  serred  on  him  at  thai  place. 
There  was  also  proof  that  several  of  the  parties  resided  there.  Hdd, 
that  the  averment  in  the  declaration  on  the  assignment  of  the  note,  that 
it  was  assigned  at  Lafayette,  was  presumptively  established. 

Where,  in  a  suit  by  the  assignee  against  the  assignor  of  a  promissoiy  note, 
the  former  shows  that  he  has  used  due  diligence  in  prosecuting  the 
maker  to  insolvency,  it  is  not  incumbent  on  the  plaintiff  to  prove  that 
the  maker  continued  insolvent  till  the  commencement  of  the  suit. 

A  note,  the  assignment  of  which  was  sued  on,  was  signed  as  follows:  5. 
T.;  T;  and  S,  The  declaration  averred  that  S.  7.,  and  T.  of  the  firm  of 
T.  and  S,,  were  the  same  person.  The  record  of  a  suit  by  the  assignee 
against  T,  and  S.  on  the  note,  alleging  that  they  were  the  persons  who 
made  the  note,  was  in  evidence  at  the  trial,  and  T.  having  been  exm- 
mined  as  a  witness,  spoke,  in  his  testimony,  of  S.  and  himself,  the  de- 
fendants in  the  judgment,  as  the  makers  of  the  note,  and  mentioned  no 
other  person.    Held,  that  the  averment  was  sufficiently  proved. 

Tuesday,  APPEAL  from  the  Tippecanoe  Circuit  Court. 

*"  Perkins,  J.  —  Assumpsit  by  the  assignee  against   the 
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assignoi^of  a  promissory  note.    Plea,  the  general  issue.    May  Term, 
Judgment  for  the  plaintiflf.    The  evidence  is  upon  the«^ 


Spbabs 

V. 


record.  w 

The  first  point  made  in  this  Court  is,  that  due  diligence       Clark. 
was  not  useS  in^attempting  to. recover  the  money  from  ^ 

the  makers  of  the  note. 

It  'appears  that  judgment  was  obtained^against  them 
at  the  August  term,  1839,  of  the  Tippecanoe  Circuit  Court, 
which  was  the  first  term  after  the  assignment  of  the  note 
to  the  plaintifi*.  That  assignment,  we  should  remark,  is 
without  date;  and  the  appellant,  the  defendant  below, 
contends  that  one  or  more  terms  of  the  Court  intervened 
between  the  assignment  and  the  judgment  against  the 
makters.  But  the  evidence  to  the  fact  that  the  judgment 
was  recovered  at  the  first  term  after  the  assignment,  is 
as  strong  now  as  it  was  when  the  cause  was  before  this 
Court  in  1644;  and  it  was  then  held  sufficient  to  justify 
the  jury  in  so  finding.  Spears  v.  Clark,  7  Blackf.  283. 
It  further  appears  that  said  August  [term  at  which  the 
judgment  against  the  makers  was  obtained,  was  not  ad- 
journed until  the  7th  of  September  following;  that,  on  the 
2l8t  of  said  September-,  ^  fieri  facias  on  the  judgment  was 
sued  out  of  the  clerk's  office,  and,  on  the  24th  of  said 
month,  was  placed,  by  the  clerk,  in  the  hands  of  the  sherifi* 
of  the  county,  who  returned  the  same,  '*  no  goods  or  chat- 
tels, lands  or  tenements,"  &c.,  and  that  there  were  on  the 
docket  of  the  Court,  at  said  August  term,  371  causes. 
Samuel  Hoover,  the  clerk,  testified,  that  he  thought  the 
costs  could  not  have  been  taxed  and  the  executions  issued 
on  all  the  judgments  rendered  at  said  term  before  the 
2l8t  of  September y  1839;  that  he  was  in  the  habit  of  issu- 
ing executions  in  the  order  in  which  praecipes  for  them 
were  filed,  and  was  also  in  the  habit  of  consulting  the  order 
in  which  judgments  were  rendered;  and  he  would  have 
issued  an  execution  on  the  judgment  against  the  makers 
of  the  note  in  question  on  the  day  said  judgment  was 
rendered,  had  he  been  required  to  do  so,  but  thought  no  ^ 

precipe  for  an  execution  had  ever  been  filed.     It  fvas 
proved  that  an  execution,  had  it  been  issued  on  the  day 
,^  Vol.  III.— 38 


•' 
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Kay  Term,    of  the  acJ^ounimeDt  of  said  August  term  of  the  €burt»  on 
^the  judgment  against  the  makers  of  the  note,  would  have 


'  *^       been  unavailing^  as  they  then  had  no  jfoperty  sulgtfct  to 
Ot'AaM.       it.    Such  was,  substantially,  the  evidence  in  regard  to 
I  diligence.  *  '     . 

It  is  contended  that  in  a  suit  by  the  assignee  againit  the 
makers  of  a'j^tOy'due  diligence  requires  that  an  eSecu- 
tion  should  be  issued  on  the  judgment  against  ftem  as 
soon,  at  least,  as  the  day  following  the  rendition,  whether 
that  day  fall  in  term-time  or  vacation. 

All  the  decisions  of  this  Court  bearing  upon  the  sub- 
ject, are  to  the  contrary  of  this  proposition,  and  they  are 
sufficiently  numerous  to  settle  the  rule  upon  authority. 
That  rule  is,  that  execution  in  such  cases  may  be  delayed 
till  a  reasonable  time  for  the  issuing  of  execution  has 
elapsed  after  the  adjournment  of  the  term  of  the  CouK 
at  which  judgment  is  rendered,  unless  some  spedal 
cause  be  shown  to  exist,  making  it  the  duty  of  the  party, 
as  an  act  of  good  faith,  to  issue  it  earlier.  For  example: 
If  the  assignor  could  show  that  the  maker  was  about  to 
put  his  property  beyond  th^  reach  of  execution,  or  to  be- 
come insolvent,  and  that  he  had  notified  the  assignee  of 
the  fact,  or  that  he  otherwise  knew  it,  and  that  said  as- 
signee had,  nevertheless,  neglected  to  apply  for  the  issuing 
of  an  execution,  whereby  the  judgment  that  otherwise 
could  have  been  collected,  had  been  lost,  he  would  establish 
a  want  of  due  diligence  in  that  case.  We  may  properly 
notice  some  of  the  decisions  from  which  the  foregoing 
proposition  is  deduced:  In  Hanna  v.  Pegg^  1  Blackf.  181, 
^^  ^  fieri  facias  was  issued  within  a  few  days  after  the 
term  in  which  the  judgment  was  rendered;''  and  it  was 
held,  prima  faciey  sufficient  diligence.  In  Bishop  v.  Yeaxle^ 
6  id.  127,  execution  was  delayed  over  six  months,  and  it 
was  held  that,  unexplained,  it  was  unwarrantable  negli- 
gence. In  Dorsey  v.  Hadlock^  1  id.  113,  judgment  was 
rendered  on  the  25th  of  AprUy  and  execution  was  issued 
on  the  18th  oi  May  following,  and  it  wa^  held  that, /iriifMi 
factey  due  diligence  was  shown.  When  the  term  closed 
does  not  appear.     Clark  v.  Spears^  8  id.  302,  was  the  pre- 
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aent  cale,  then  before  the  Court  on  demurrer  to  the  de-    May  Teno, 

clvation.     Tjie  facts  then  alleged  in  the  declaration  wer&. * 

nbtftantially  those  now  proved  on  the  trial  below,  and  ^^y 
set  out  above  in  this  opinion,  and  they  were  held  to  show,  Olabe. 
prima  facie,  dueHHigence.     The  (?burt  remarked:  "If  the  t 

defl^dant  can  show  [on  a  trial]  that  he  sustained  a  loss 
by  itte  delay  in  tiie  issuing  of  the  exe^utiott',  he  will  have 
the  ftgid  to  do  so."  He  failed,  on  the  trial,  to  show  that 
he  had  sustained  loss  by  such  delay.  In  Nance  v.  Duti" 
lavjff  7  id.  172,  judgment  was  rendered  on  the  15th  of 
Mardiy  and  it  was  "held  that  the  assignee  could  not,  dur- 
iiif^'that  month,  be  charged  by  the  assignor  mik  laches  for 
not  having  taken  out  execution." 

Black  V.  Wilson,  7  id.  532,  is  supposed  to  be  in  conflict 
with  these  cases,  but  it  is  not.  In  that  case,  no  suit  had 
been  instituted  against  the  maker  of  the  note.  The 
question,  therefore,  of  diligence  in  the  prosecution  of  a 
snit  could  not  arise.  And  where  the  assignee  assumes  to 
dispense  with  a  suit  against  the  maker,  he  is  bound  to 
prove  insolvency  in  the  maker  to  an  extent  that  would 
render  a  suit  wholly  unavailii^ig  for  the  recovery  of  any 
part  of  the  debt.  Hardesty  v.  Kimi^rthyy  8  id.  304.  It 
was  held,  in  Black  v.  Wilson,  that  such  insolvency  was 
not  shown  in  that  case. 

It  is  next  objected  that  the  allegation  in  the  declara- 
tion that  the  note  was  assigned  at  Lafayette,  was  not 
proved.  If  it  was  necessafy  that  that  allegation  should 
be  proved,  we  think  it  was  sufficiently  done.  The  note 
is  dated  at  Lafayette.  The  assignments  on  it  are  not  dated 
as  of  any  place.  The  suit  and  judgment  against  .the 
makers  were  at  Lafayette.  The  suit  against  the  indorser 
and  service  of  process  on  him  were  at  that  place,  and 
the  testimony  positively  shows  that  several  of  the  parties 
resided  there.  We  think  the  presumption  was  raised 
that  the  indorsements  were  made  at  that  place.  At  all 
events,  the  assignments  were  given  in  evidence  on  the 
trial,  without  objection  to  them  particularly  pointed  out; 
and,  at  that  time,  the  rule  of  decision  was,  that  unless 
particular  objections  were  specified ,  the  case  stood  as  if 
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Uvf  Term,    no  objection  was  made.    This  rule  is  decisive  of  the  point 

.^ ! .under  consideration. 

SpEABs  ipj^g  jj^jj.  pQint  madep  is,  that  the  insolvency  of  the  ma- 

Olark.       kers  was  not  sufficiently  established.     A  return  against 
%  said  makers  of  no  property,  was  madiS'on  the  24th  of 

September^  1839,  and  this  suit  was  commenced  againitthe 
assignor  on  thet^th  oi  March ^  1843.  It  is  contendecfthat 
said  makers  should  have  been  proved  to  be  fifedlvent 
when  this  suit  was  commenced.  We  think  the  plaintiff 
in  the  Circuit  Court,  having  shown  that  he  had  used  doe 
diligence  by  prosecuting  the  makers  of  the  note  to  insol- 
vency, was  not  bound  to  prove  that  they  continued  insol- 
vent to  the  time  *of  suing  his  assignor.  Whether  the 
assignor  could  have  shown,  in  bar  of  the  suit,  that  the 
makers  had  acquired  property  subsequently  to  the  retnni 
against  them  of  no  property,  we  need  not  stop  now  to 
ascertain. 

The  note,  an  indorsement  of  which  is  saed  on,  is  as 
follows : 

^^  Lafayette y  April  16,  1838.  Seven  months  after  date,  I 
promise  to  pay  to  the  ord^  of  George  M.  Marshall,  five 
hundred  dollars,  for  value  received.  Samud  TayloTy  Tojf- 
lor  and  Smith,^^ 

The  declaration  avers  that  Samud  Taylor^  and  Taylor 
of  the  firm  of  Taylor  and  Smith,  were  one  and  the  same 
person;  and  it  is  urged  that  that  averment  was  not 
proved.  If  it  was  necessary,  under  the  issue,  that  it 
should  have  been,  we  think  it  was  done.  The  record  of 
the  suit  and  judgment  at  law  against  said  Samud  Ta^or 
and  said  Smith,  charging  them  as  being  the  persons  who 
made  the  note,  was  in  evidence;  and  Taylor  himself  was 
examined  as  a  witness,  and  spoke,  in  his  testimony,  of 
Smith  and  himself,  the  defendants  in  said  judgment,  as 
the  makers  of  the  note,  and  mentioned  no  other  person. 
This  was  sufficient. 

Per  Curiam. — The  judgment  is  affirmed,  with  b  percent. 
damages  and  costs. 

Z.  Baird  and  /.  M.  Reynolds,  for  the  appellant. 

R,  A.  Chandler,  for  the  appellee. 
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West  v.  Chase. 


May  Tensj 
1852. 


Wkot 

A  pnrchftser  of  land,  whose  deed  is  to  be  made' upon  the  payment  of  seve-         Cbask, 
ral  notes  given  for  the  purchase-money,  cannot  maintain  a  bill,  filed  after 
all  the  notes  havebcipome  due,  to  enforce  the  execution  of  the  deed,  with- 
out thowing  a  payment  of  all  the  notes,  or  a  proper  offer  to  pay  them,  or 
something  equivalent. 

A.  contfaclfd  with  B.  to  sell  to  sell  to  him  a  lot  in  ElMkart  county,  for  a 
certain  sum  in  potter's  ware,  for  the  payment  of  which  sum  five  notes 
were  given.  The  contract  was  made  in  said  county,  where  B.  resided; 
but  A.  then,  and  when  this  suit  was  bron^t,  resided  in  Illinois.  The 
first  three  notes  were  paid  to  A.  when  they  became  due.  When  the  last 
two  severally  became  due,  B.  set  apart  at  his  manufactory,  in  said  coun- 
ty, where  he  carried  on  the  business  of  manufacturing  potter's  ware,  a 
sufficient  quantity  of  potter's  ware  to  pay  them.  He,  afterwards, 
filed  his  bill  to  compel  A.  to  execute  to  him  a  deed,  but  did  not  aver  or 
prore  a  demand  of  the  deed.  Held,  that  by  setting  apart  the  potter's 
ware  as  stated,  it  became  the  property  of  A.,  and  the  notes  were  thereby 
paid.  Hdd,  also,  that  A.' a  absence  from  the  state  was  a  sufficient  excuse 
for  B.'s  not  demanding  a  deed,  had  the  demand  been  otherwise  necessaiy. 

ERROR  to  the  Elkhart  Circuit  Court.  S^*^' 

May  25. 

Blackfobd,  J. — This  was  a  bill  in  chancery ,  filed  in  the 
JElAhart  Circuit  Court  in  August ^  1844,  by  Chase  against 
West. 

The  bill  states  that  West,  on  the  7th  of  December ^  1842, 
contracted  to  sell  to  Chase  lot  No.  66,  in  Elkhart,  for  250 
dollars  in  potter's  ware,  for  the  payment  of  which  sum 
five  notes  of  50  dollars  each  were  given ;  that  the  note 
first  due  was  payable  on  the  let  of  March,  1843,  and  the 
one  last  due  was  payable  on  the  let  o{  March,  1844;  that 
West  was  to  make  the  deed  by  the  1st  of  March,  1843, 
by  Chasers  making  him  a  mortgage  to  secure  the  notes. 

The  bill  further  states  that  the  three  notes  first  due 
were  paid ;  that  when  the  other  two  fell  due,  the  com- 
plainant had  the  ware  ready  to  deliver  in  payment  of 
them ;  that  he  has  always  been,  and  still  is,  ready  to  de- 
liver the  ware;  that  said  ware,  sufficient  to  discharge  said 
two  notes,  was  set  apart  and  designated  for  the  payment 
thereof,  by  the  complainant,  who  was  ready  and  willing 
to  deliver  the  same  to  West^  but  no  person  came  to  receive 
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^fft'^o™'    '*'  *^^  ^^^^  ^®  ^^^  ®^^  ware  still  ready  to  discharge 

'- —  said  two  notes  whenever  the  same  shall  be  called  for. 

m  rpj^^  ^-jj  fopf^Qji  states  that  the  complainant  has  been 

Obask.  always  ready  to  execute  the  mortgage  upon  Wesfs  con- 
veying him  the  lot,  but  that  West  has  refused  to  make  the 
conveyance,  notwithstanding  the  complainant  hap  re- 
quired him  to  do  so,  and  has  offered  to  pay  him  the  resi- 
due of  the  purchase-money  upon  his  making  the  convey- 
ance. 

Prayer  that  West  may  be  required  to  convey  said  lot 
to  the  complainant,  and  for  general  relief. 

The  answer  admits  the  execution  of  the  contract  and 
of  the  notes  as  stated  in  the  bill.  It  also  admits  the  pay- 
ment of  three  of  the  notes  as  alleged  in  the  bill.  It  d^ 
nies  that  the  complainant  was  always  ready  and  willing 
to  pay  the  two  unpaid  notes,  or  that  he  had  the  potter's 
warQ.ready.  It  alleges  that  when  said  two  notes  respect- 
ively became  due,  the  defendant  demanded  payment  of 
the  same,  but  the  payment  either  in  potter's  ware  or  other- 
wise was  refused.  It  denies  that  the  complainant  offered 
to  execute  the  mortgage  in  case  of  the  defendant's  exe- 
cuting the  conveyance  for  the  lot.  It  denies  that  the  com- 
plainant ever  demanded  a  deed  for  the  lot,  and  offered  to 
pay  the  residue  on  the  deed's  being  made. 

The  cause  was  submitted  to  the  Court  on  the  bill,  an- 
swer, exhibits,  and  depositions ;  and  a  decree  was  ren- 
dered for  the  complainant. 

This  bill,  not  having  been  filed  until  all  the  notes  fell 
due,  the  complainant  could  not  have  a  decree  for  the  lot 
without  showing  a  payment  of  all  the  notes,  or  a  proper 
offer  to  pay  them,  or  something  equivalent. 

It  was  proved  that  the  contract  in  question  was  made 
in  said  Elkhart  county,  where  the  lot  is  situate,  and  where 
the  complainant  resided;  that  the  defendant  resided, 
when  the  contract  was  made,  and  up  to  1846,  in  tiie  state 
of  Blinois;  and  that  during  the  year  1844,  the  complain- 
ant carried  on,  in  said  Elkhart  county,  the  business  of 
making  potter's  ware.     It  was  also  proved  that  when  the 
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two  notes  in  question  respectively  became  due,  the  com-    Maj  Term, 

plainant  set  apart  for  the  defendant,  at  a  certain  potter's  

ware  shop  in  said  county,  potter's  ware  sufficient  to  dis- 
charge those  notes.  The  only  difficulty  in  tiie  case  is  to 
determine,  from  the  depositions,  whether  said  shop  was 
the  place  where  the  complainant  carried  on  his  said  busi- 
ness. If  it  was,  the  ware  set  apart  as  aforesaid  became 
the  property  of  West,  and  the  notes  were  paid.  We  have 
come  to  the  conclusion,  not  however  without  some  hesita- 
tion, that  the  complainant  did  carry  on  his  said  business 
at  said  shop.  The  consequence  is,  the  complainant  must 
be  considered  as  having  done  all  the  law  required,  in  or- 
der to  p^orm  his  part  of  the  contract. 

The  defendant's  absence  from  the  state  was  a  sufficient 
excuse  for  the  complainant's  not  demanding  a  deed,  had 
such  demand  been  otherwise  necessary. 

Per  Curiam. — ^The  decree  is  affirmed,  with  costs. 

L.  Barbour,  for  the  plaintiff. 

/.  Morrison  and  S.  Major,  for  the  defendant 


Smith  v.  Smith  and  Another. 

It  it  immaterial  whether  the  motion  to  suppress  a  deposition  was  eonreetly 
oTermled  or  not,  if  the  deposition  was  not  road  at  the  trial. 

The  party  who,  after  an  order  for  a  change  of  renue,  appears  by  attorney 
and  submits  the  cause  to  a  jury  in  the  Court  which  granted  the  order, 
waives  the  right  to  remove  the  cause  under  the  order  previously  made. 

ERROR  to  the  Tippecanoe  Circuit  Court.  Twim^, 

BuiCKFORD,  J. — ^This  was  an  action  of  indebitatus  as-     ^ 
snmpsit  brought  by  Dennison  B.  Smith  and  George  S.  Hdz- 
zard  against  Horace  B.  Smith.    There  are  two  counts — 
one  for  goods  sold  and  delivered,  and  the  other  for  money 
had  and  received. 

Plea,  non  assumpsit. 

Verdict  and  judgment  for  the  plaintiffs. 

The  defendant's  first  objection  to  the  judgment  is,  that 
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May  Tenn,    the  deposition  of  Charles  E.  Bailey  should  have  been  Bup- 

1 —  pressed.    The  defendant's  motion  to  suppress  BioUft 

BioTH       deposition  was  overruled,  but  whether  correctiy  or  other- 
Smra.       y^^  ig  immaterial,  as  the  plaintiffs  did  not,  on  the  trial, 
read  that  deposition. 

The  second  objection  made  to  the  judgment  is,  that 
notwithstanding  the  Court  ordered  a  change  of  venae,  die 
cause  was  tried  by  the  same  Court  that  made  the  order. 

The  transcript  shows  that  after  the  order  for  a  change 
of  venue  was  made,  the  cause  remained  in  the  Court  in 
which  the  order  was  made,  and  was  continued  from  term 
to  term  for  several  terms.  The  parties,  after  those  con- 
tinuances, appeared  in  Court  by  their  respective  attorneys, 
and  submitted  their  cause  to  the  jury,  upon  whose  verdict 
the  judgment  now  in  question  was  rendered.  It  is  plain, 
therefore,  that  the  defendant  waived  the  right  of  remov- 
ing the  cause  under  the  order  they  had  obtained. 

The  last  objection  is,  that  the  evidence  does  not  sustain 
the  verdict. 

There  is  not  the  slightest  reason  to  doubt  on  this  point. 
There  was  only  one  witness,  but  his  evidence  clearly 
shows  the  verdict  to  be  right.  He  heard  the  defendant 
expressly  aeknowledge  that  he  had  purchased  and  re- 
ceived the  goods,  for  the  price  of  which  the  suit  was 
brought,  and  that  he  owed  the  plaintiffs  for  them.  The 
judgment  is  for  the  amount  of  the  debt,  with  interest  firom 
the  time  the  principal  was  acknowledged  to  be  due. 

Per  Curiam. — The  judgment  is  affirmed  with  10  ;w 
cent,  damages  and  costs. 

2).  Mace^  for  the  plaintiff. 

E,  H,  Brackett  and  R.  C.  Chregoryy  for  the  defendants- 
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May  Tenn, 
Gregg  v,  Gregg  and  Others.  : — 

QixQQ 

Bill,  under  the  R.  S.  1843,  to  revise  a  decree  for  alimony,  on  the  ground  of  Guoo. 
its  inadequacy  for  the  support  of  the  complainant  and  an  infant  daugh- 
ter. The  bill  showed  that  the  divorce  was  granted  upon  the  complain- 
ant's petition,  though  for  no  fault  of  the  husband;  that  the  alimony  de- 
creed was  in  exact  conformity  to  her  request  at  the  time  of  the  dirorce; 
and  that  she  was  permitted  to  retain,  in  addition,  all  the  property  she 
had  brought  to  the  husband,  and  some  300  dollars'  worth  of  other  pro- 
perty, which  appeared  to  have  been  a  liberal  allowance.  It  did  not  al- 
lege that  the  husband  had  refused  to  make  further  allowances  for  the 
support  of  the  complainant  and  child,  but  stated  that  the  further  allow- 
ances made  by  him  were  small  in  amount  and  accompanied  by  inadmis- 
sible conditions,  without  stating  Ihe  amount  or  conditions.  Held,  that 
«  demurrer  to  the  bill  was  correctly  sustained. 

APPEAL  from  the  Marion  Circuit  Court.  Wednetday, 

Smith,  J. — This  was  a  suit  in  chancery,  instituted  by  ^^v  ^®- 
MyrUla  Gregg  against  Thomas  D.  Gregg  and  others.  It 
is  alleged  in  the  bill  that  the  complainant  was  divorced 
from  the  said  Thomas  D,  Crregg,  by  a  decree  of  the  Ma- 
rion  Circuit  Court,  in  1847,  and  that,  by  the  terms  of  the 
decree,  she  was  to  be  paid  the  sum  of  250  dollars  per  an- 
num^ for  ten  years  only,  as  alimony,  for  the  support  of 
herself  and  an  infant  daughter,  then  about  seven  years 
old.  The  complainant  states  that  that  sum  is  inadequate 
to  her  support,  and  prays  for  an  increased  allowance. 

We  are  of  opinion  that  if  this  case  is  one  in  which  the 
Court  could,  under  the  statute,  revise  or  alter  the  decree 
for  alimony,  the  bill  does  not  show  sufficient  grounds  for 
such  an  alteration. 

The  divorce  was  granted,  upon  the  petition  of  the  com- 
plainant, though  for  no  fault  of  the  husband,  and  that 
part  of  the  decree  specifying  the  sums  to  be  paid  to  her 
as  alimony  was  in  exact  conformity  with  her  own  request 
at  the  time.  It  further  appears,  that,  at  the  time  the  di- 
vorce was  granted,  she  was  permitted  to  retain  all  the 
property  she  had  brought  to  her  husband,  and  some  300 
dollars'  worth  of  other  property,  in  addition  to  the  sums 
decreed  her  as  alimony,  which,  under  all  the  circumstances, 
appear  to  have  been  liberal  allowances. 

Vol.  III.— 39 
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May  Term,       Besides,  she  does  not  allege  that  Crregg  has  refoaed  to 

1 —  make  farther  allowances  for  the  support  of  herself  and 

^       child,  but  merely  states  that  the  further  allowances  made 
^^A""        by  him  are  small  in  amount,  and  accompanied  by  inad- 
missible conditions,  without  stating  the  amount  or  condi- 
tions. 

We  think,  therefore,  the  demurrer  to  the  bill  was  right- 
ly sustained. 
Per  Curiam. — ^The  decree  is  affirmed,  with  costs. 
jL.  Barbour^  for  the  appellant. 
/.  Morrison  and  8,  Major^  for  the  appellees. 


Huff,  Administrator,  v.  Earl  and  Others. 

Where  an  instraetion  giyen  to  the  jury  is  such  that  the  putj  objecting  to 
it  has  no  ground  to  complain  thereof,  it  will  not  be  inquired  whether  the 
instruction  was  correct  as  an  abstract  legal  proposition. 

The  giying  of  the  power  \ij  a  debtor  to  his  creditor  to  sell  propeitj  for  tlie 
payment  of  his  debt,  does  not  make  him  a  trustee  of  the  debtor. 

The  purchase  by  a  trustee,  at  his  own  sale,  of  the  property  of  the  oftm 
que  tnui,  is  not  absolutely  void.  The  purchase  will  be  for  the  benefit 
of  the  ceBtui  que  trtut,  if  the  latter  desires  to  avail  himself  of  it;  but  if 
the  cetiui  que  tnut  chooses  to  confirm  the  purchase,  or  even  to  hold  the 
trustee  to  it  against  his  wishes,  he  may  do  so. 

A  debtor  agreed  to  give  his  creditor  a  lien  on  personal  property  sold  by  the 
latter  to  him,  and  set  it  apart  for  the  purpose  of  resting  in  him  poean- 
sion,  and  gave  him  power  to  sell  the  property  upon  the  non-payment  of 
the  debt.  The  purchase-money  not  being  paid,  the  creditor  proceeded  to 
sell  the  property  at  public  sale,  according  to  the  agreement,  but  the  debt- 
or purposely  kept  the  property  concealed  and  locked  up  fromTiev. 
Hdd,  that  the  sale  was  not  rendered  void  by  the  property  being  thai 
kept  out  of  Tiew.  Held,  also,  that  the  debtor  could  not  complain  of  the 
inadequacy  of  the  price  caused  by  such  concealment  of  the  property- 

If  a  debtor,  who  has  set  apart  to  his  creditor  specific  property,  and  em 
powered  him  to  sell  it  to  satisfy  the  debt,  mixes  other  property  with  % 
without  the  consent  or  knowledge  of  the  creditor,  so  that  it  Mnnot  be 
distinguished,  he  will  not  be  permitted  to  derive  advantage  from  the  act 

Action  upon  a  replevin-bond  by  the  administrator  of  the  assignee,  for  the 
failure  of  the  principal  in  the  suit  in  replevin  to  prosecute  it  with  effect 
Interlocutory  judgment  for  want  of  a  plea,  and  the  assessment  of  damagtf 
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aubmitted  to  a  joiy.    The  suit  in  repleyin  had  been  brought  for  certain    May  Term, 
pork,  hams,  and  lard,  and  was  dismissed  for  the  insufficiency  of  the  affi-         1852. 
davit.    The  defendants  having  adduced  evidence  to  prove  that  the  pro-  Hurr 

pertj  replevied  was  the  product  of  hogs  sold  by  A.,  the  principal  in  the  v. 

bond,  and  one  B.,  to  C,  the  plaintiff's  intestate,  and  that  the  latter  had  Babl. 

agreed  that  it.  and  B.  should  retain  alien  on  the  property,  and  the  vessels 
containing  it,  for  a  balance  due  for  the  hogs,  and  that  the  same  should  be 
lept  separate  from  other  property  of  like  kind  for  that  purpose,  and  that 
a  was  set  apart  for  the  avowed  purpose  of  vesting  the  possession  in  A.  and 
B.;  and  having  also  adduced  evidence  to  prove  that  the  intestate  had 
given  A,  and  B.  authority  to  sell  the  property  to  secure  the  balance  of  the 
purchase-money  due,  upon  giving  certain  notice,  and  that,  after  giving  the 
noUce,  A.  and  B.  sold  the  property  at  public  sale,  pursuant  to  the  agree- 
ment, and  bought  the  same  for  a  sum  less  than  the  balance  of  the  pur- 
ehaae-money  due;  they  then  offered  in  evidence,  in  mitigation  of  the  da- 
mages, the  record  of  a  suit  in  assumpsit  by  A.  and  B,  against  the  intes- 
tate for  the  price  of  the  hogs,  in  which  the  intestate  had  pleaded  the  gene- 
ral  issue,  and  also  a  special  plea,  which  recognized  the  validity  of  said 
public  sale,  and  set  up  that  A.  and  B.  had  received  therefrom  a  certain 
man,  being  more  than  the  balance  due  on  the  price  of  the  hogs,  to  which 
the  plaintiff  had  replied,  traversing  .the  plea  as  to  the  amount  alleged  to 
have  been  received,  and  averring  it  to  have  been  a  specific  sum,  less  than 
jihe  balance  due  on  the  price  of  the  hogs,  in  which  case  there  was  a  gene- 
ral verdict  for  ii.  and  B.,  and  judgment  accordingly.  Held,  that  said 
reeord  was  correctly  admitted  in  evidence. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleai.  wedfie$day, 
SusTBy  J. — This  was  an  action  of  debt,  brought  by  the  ^"^  ^' 
appellant  against  the  appellees,  upon  a  replevin-bond. 

The  declaration  alleges  that,  on  the  22d  of  Febmatyf 
1840,  one  Forsemariy  who  has  since  died,  filed  in  the  office 
of  the  clerk  of  the  Fountain  Circuit  Court,  an  affidavit 
stating,  that  the  affiant  and  Earl,  one  of  the  defendants 
in  the  present  suit,  were  the  joint  owners  of  the  pork, 
hams,  and  lard  of  510  hogs,  which  were  unjustly  detained 
from  them  by  John  Sherry^  WilUam  Sherry^  Montgomery 
Sherrtfy  Jacob  Sherry^  and  Jesse  Sherry;  whereupon  a  writ 
of  replevin  issued,  by  virtue  of  which  the  sheriff  took  said 
property  from  the  possession  of  the  Sherrys  and  delivered  it 
to  Forsetnan  and  Early  upon  their  executing  a  replevin- 
bond  ih  the  penal  sum  of  8,000  dollars,  conditioned  that 
they  would  prosecute  said  writ  to  effect,  and  without  de- 
lay, and  duly  return  said  property  in  case  a  return  should 
be  awarded. 
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May  Term,        It  is  averred  that  Fhrseman  and  Earl  filed  their  declara- 

: tion  in  replevin,  and  such  proceedings  were  thereupon 

^""        had,  that  at  the  March  term  of  the  Fountain  Circuit  Court 

Earl.        said  writ  of  replevin  was  dismissed,  in  consequence  of 

defects  appearing  upon  the  face  of  the  affidavit,  bo  that 

the  said  Forseman  and  Earl  did  not  prosecute  their  said 

writ  to  effect. 

It  is  then  averred  that  the  sheriff  assigned  the  replevin- 
bond  to  the  SherrySy  who  assigned  it  to  George  W.  Sherrj)^ 
who  has  since  died. 

The  appellant  is  the  administrator  of  George  TT.  Sher- 
rj/y  and  the  suit  was  brought  against  Early  Reynolds^  and 
Steele,  the  surviving  obligors  of  the  replevin-bond. 

The  defendants  below  filed  three  pleas,  which  were  se- 
verally demurred  to,  and  the  demurrers  were  sustained. 
An  interlocutory  judgment  was  then  rendered,  a  jury  was 
called  to  assess  the  damages,  and  a  judgment  was  ren- 
dered upon  the  assessment,  in  favor  of  the  appellant  for 
the  sum  of  10  cents.  A  motion  of  the  appellant  to  have 
the  verdict  set  aside  and  a  new  inquest  granted,  was  over- 
ruled. 

Upon  the  trial,  the  plaintiff  read  in  evidence  the  bond 
and  indorsements  described  in  the  declaration,  and  proved 
that  the  property  mentioned  in  the  condition  was  of  the 
value  of  4,000  or  5,000  dollars  when  replevied. 

The  defendants  read  an  agreement,  in  writing,  dated 
September  28th,  1839,  between  Forseman  and  Earl,  of  the 
first  part,  and  the  Sherrys  named  in  the  bond,  by  the 
name  of  John  Sherry  and  Brothers,  of  the  second  part,  by 
which  it  was  stipulated  that  Forseman  and  Iktrl  sold  to 
John  Sherry  and  Brothers  510  hogs,  on  the  premises  of 
Earl,  and  a  large  quantity  of  corn  in  the  field  of  said 
EarL  Sherry  and  Bi-iythers  were  to  pay  for  said  hogs  and 
com  1,200  dollars  in  hand,  1,200  dollars  on  the  15th  of 
November,  1839,  and  the  balance  on  the  20th  of  December, 
1889.  This  sale  was  to  be  considered  complete  at  the 
time ;  but  it  was  stipulated  that  Sherry  and  Brothers  should 
not  remove  the  hogs  from  the  premises  of  Blarl  until  fail 
payment  of  the  purchase-money  was  made;  that  Fmt- 
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man  and  Earl  should  hold  a  lien  on  said  hogs  until  they   ^^7  'I'enn, 


1852. 


were  fully  paid  for;  and  that  on  the  failure  of  Sherry  and  - 
BroUiers  to  pay  said  purchase-money,  it  should  be  lawful        ^^ 
for  Forseman  and  JSar/,  on  giving  fifteen  days'  notice,  by        Eael. 
one  advertisement  in  a  newspaper  at  Lafayette^  to  sell  said 
hogs,  at  public  sale,  to  the  highest  bidder,  and  out  of  the 
proceeds  pay  themselves  what  might  be  due. 

To  this  agreement  there  was  attached  a  memorandum 
signed  by  the  contracting  parties,  and  dated  December 
24th,  1839,  to  the  following  effect:  That  the  foregoing 
a^eement  was  so  modified,  that  Sherry  and  Brothers 
should  be  at  liberty  to  slaughter  and  pack  said  hogs  in 
their  pock-house,  notwithstanding  they  had  failed  to  make 
payment  according  to  their  contract;  but  Forseman  and 
Bktrl  should  hold  a  lien  on  the  pork,  hams,  and  lard  of 
said  hogs,  when  so  slaughtered,  and  the  vessels  in  which 
they  should  be  packed ;  that  Sherry  and  Brothers  should 
keep  the  same  separate  and  apart  from  all  other  pork) 
hams,  and  lard,  so  that  the  same  could  be  readily  distin- 
gaished,  and  should  not  be  at  liberty  to  remove  the  same 
from  their  said  pork-house  until  full  payment  of  the  pur^ 
chase-money,  with  interest  from  the  time  of  their  default, 
should  be  made ;  and  that  Forseman  and  Earl  should  be 
at  liberty,  at  any  time,  to  sell  said  pork  and  vessels,  on 
giving  notice  as  provided  in  the  previous  agreement,  and 
oat  of  the  proceeds  pay  themselves  all  arrearages  of  the 
parchase-money  and  interest. 

The  defendants  then  proved,  that  on  the  7th  of  FebrU' 
ary^  1840,  the  following  notice  was  inserted  in  a  newspa* 
per  published  at  Lafayette, 

^^  There  will  be  sold,  at  public  auction,  the  pork,  ham», 
and  lard  of  510  hogs,  at  the  pork- house  of  John  ISierry 
and  Brothers y  on  the  22d  of  Febrvary,  1840,  to  satisfy  a 
lien  of  the  undersigned  on  said  pork,  hams,  and  lard. 
Terms  of  sale  made  known  on  the  day  of  sale."  (Signed) 
"  Forseman  and  EarV 

They  then  proved  by  one  Hart^  that  he  (Hart)  was  em- 
ployed by  Forseman  to  sell  some  pork  on  the  day  named 
in  the  above  notice,  at  the  pork-honse  of  Sherry  and  Bro* 
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Uaj  T«rm,   thers;  that  he  saw  there  the  defendants  and  some  of  the 

1852 
L_  Sherrys;  that  he  was  directed  to  ciy  the  pork,  hams,  and 

^5"        lard  of  510  hogs,  which  he  did  at  one  offer,  and  they  were 

Eau.        struck  off  to  Forseman,  he  being  the  only  bidder,  at  a  price 

which  he  did  not  remember;  that  the  pork-hooae  was 

locked  up,  so  that  it  could  not  be  entered,  and  he  did  not 

see  the  pork,  or  have  any  of  it  in  his  possession. 

One  Kiser  was  then  called,  and  he  testified,  on  behalf 
of  the  defendants,  that  he  was  employed  to  help  kill  the 
hogs  in  question  at  Sherrys^  pork-house;  that  the  hogs 
were  killed,  salted,  and  put  up  separately  firom  odier  hogs, 
the  lard  being  put  in  barrels  and  kegs;  that  some  time 
afterwards,  Forseman  and  Earl  came,  and  in  the  presence 
of  one  of  the  Sherrys,  moved  the  pork,  hams,  and  lard  to 
another  part  of  the  pork- house,  putting  up  plank  between 
that  and  other  pork,  the  parties  saying  that  the  object  of 
Forseman  and  Earl  was  to  take  possession  of  it;  that 
after  the  pork  had  been  thus  plaxsed  apart  by  Fonenm 
and  Ecaiy  the  Sherrys  removed  some  of  it  and  placed 
other  pork  in  lieu  of  that  removed,  saying  there  was  some 
diifficulty,  and  that  Forseman  and  Earl  might  look  cat; 
that  on  the  day  of  sale,  and  while  the  sale  was  being 
made,  there  were  persons  in  the  pork-house,  but  the  doors 
were  locked — William  Sherry  having  the  keys;  that  the 
pork  sold  for  1,000  dollars,  and,  after  the  sale,  the  sheriff 
of  Fountain  county  came  with  a  writ  of  replevin  and  took 
possession  of  the  pork  which  had  been  so  placed  by  it- 
self, and  it  was  taken  away  on  a  steam-boat  by  Forsenm 
and  Early  who  received  it  from  the  sheriff. 

This  witness,  on  cross-examination,  stated  that  47  or 
57  of  the  510  hogs  of  Forseman  and  Earl  were  not  slaugh- 
tered, that  number  having  been  turned  out  of  the  drove 
as  being  too  lean,  and  suitable  only  for  stock-hogs,  bat 
liie  product  of  510  hogs  was  taken  under  the  writ  of  re- 
plevin, the  pork  taken  under  said  writ  being  the  same 
that  had  been  before  set  apart,  except  so  much  of  it  as 
had  been  mixed  by  the  Sherrys. 

The  defendants  also  gave  in  evidence,  the  record  of  a 
suit  commenced  in  the  Tippecanoe  Circuit  Court,  at  the 
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Avgu^  tenn,  1841,  by  Forseman  and  Earl  against  John   Maj  Tem, 
Sherry  and  Brothers.  ,    ^®^^- 


This  was  an  action  of  assumpsit  founded  on  the  agree- 


HUFV 
V. 

ment  given  in  evidence  in  this  suit.  The  declaration  ^^i-* 
averred  that  the  purchase-money  of  said  hogs  and  com 
amounted  to  5,655  dollars^  all  of  which  was  due  and  un- 
paid. The  defendants,  the  Sherrys,  filed  four  pleas,  the 
first  being  the  general  issue,  and  the  second  a  plea  of 
payment.  The  third  plea  averred  that  Forseman  and 
Earl  did  give  notice  and  did  sell,  on  said  22d  day  of 
February y  1840,  pursuant  to  the  agreement  and  memoran- 
dum modifying  it,  said  pork,  hams,  and  lard  from  said 
510  hogs,  for  7,000  dollars,  and  did  fully  pay  themselves 
out  of  the  proceeds.  The  fourth  plea  averred  that  the 
plaintiflfs  were  bound  to  make  their  pay  for  said  hogs  and 
com  out  of  said  pork,  hams,  and  lard,  and  that  they 
might  have  made  all  that  was  due  them  if  they  had  sold 
the  same  according  to  the  agreement. 

The  plaintiffs  replied  to  the  second  plea,  denying  pay- 
ment, and  to  the  third  predudi  non^  except  as  to  1,000  dol- 
lars, because  the  proceeds  of  the  sale  amounted  to  that 
sum  and  no  more.  A  demurrer  was  sustained  to  the 
fourth  plea,  and,  issues  being  joined  on  the  first  three, 
there  was  a  trial  and  the  plaintiffs  recovered  a  judgment 
for  3,81 1  dollars  damages. 

The  evidence  introduced  by  the  defendant  was  designed 
to  show,  that  the  property  described  in  the  writ  of  reple- 
vin was  not,  at  the  time  it  was  taken,  the  property  of  the 
SherrySy  but  the  property  of  the  replevin-plaintiffs,  and 
that,  therefore,  the  plaintiff  in  this  suit  was  entitled  to 
recover  only  nominal  damages.  It  appears  that  the  de- 
fense thus  set  up  was  successful  on  the  trial  in  the  Court 
of  Common  Pleas,  and  the  appellant  now  contends,  that 
the  judgment  rendered  by  that  Court  was  not  warranted 
by  the  facts. 

The  first  position  taken  by  the  counsel  for  the  appel- 
lant is,  that  Forseman  and  Earl  abandoned  their  lien  as 
vendors,  by  surrendering  the  possession  of  the  proper^ 
to  the  Sherrys  as  vendees;  and  the  reservations  in  the 
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Maj  Term,   agreements  stipulating  that  the  former  should  hold  a  hen 

'- —  on  the  chattels  sold,  being  execuiory  only,  did  not  vest  any 

^  property  in  them.  Upon  this  point  the  jury  was  instruct- 
^^Au*.  ed  that  the  agreements  created,  at  most,  but  a  dormant 
lien,  and  the  right  of  the  vendors  to  enforce  it,  by  their 
own  act,  without  the  aid  of  the  law,  was  lost  with  the  pos- 
session ;  but  if  the  property  was  afterwards  redelivered 
to  the  vendors  for  the  express  purpose  of  rendering  it 
sulyect  to  their  lien,  the  lien  would  revive  from  that  time 
and  continue  so  long  as  they  retained  the  possession. 
This  question,  respecting  the  lien  retained  by  Forsetnan 
and  Early  can  only  be  material  so  far  as  it  affects  their 
right  to  make  the  sale  which  was  made,  or  attempted  to 
be  made,  in  pursuance  of  the  contract  between  the  par- 
ties; and  we  think  the  appellant  has  no  reason  to  com- 
plain of  the  instruction  given.  If,  after  the  hogs  were 
slaughtered,  the  Sherrys  voluntarily  delivered  the  poik 
and  lard  to  the  vendors,  to  enable  them  to  make  a  sale 
pursuant  to  the  contract,  cmd  there  is  evidence  from 
which  it  might  be  inferred  that  they  did  so,  this  delivery, 
if  Forseman  and  Earl  retained  possession  under  it  to  the 
time  of  sale,  would  render  the  argument  that  the  con- 
tract was  merely  executory  irrelevant  If  the  contract 
was,  that  the  Sherrys,  in  case  of  their  failure  to  pay  the 
purchase-money,  would  permit  the  vendors  to  have  pos- 
session of  and  to  make  sale  of  the  property,  and  they  did 
give  the  vendors  possession  and  suffer  them  to  retain  it 
until  the  sale  was  made,  this  would  be  an  exeeuHcm  of  the 
contract. 

It  is  further  insisted  by  the  appellant  that  the  sale  was 
void  for  other  reasons.  One  of  them  is,  that,  in  making 
the  sale,  Forseman  and  Earl  acted  as  the  agents  or  trus- 
tees of  the  SherrySy  and  could  not  be  purchasers.  The 
giving  a  creditor  a  power  to  sell  property  for  the  payment 
of  his  debt,  does  not  make  him  a  trustee  of  the  debtor, 
but  even  if  FDrseman  could  be  considered  as  standing  in 
that  relation  to  the  Sherrys^  his  being  the  purchaser  would 
not  render  the  sale  absolutely  void.  The  doctrine  upon 
this  subject  is,  that  a  trustee  cannot  be  a  purchaser  of  the 
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trust-estate,  for  his  own  benefit,  but  his  purchase  will  be    May  Term, 

1852 
for  the  benefit  of  the  cestui  que  ifust,  if  the  latter  desires  '. — 

to  avail  himself  of  it.     But,  if  the  cestui  que  trust  chooses        ^" 

to  confirm  the  purchase,  or  even  to  hold  the  trustee  to  it        Eabl. 

against  his  wishes,  he  can  do  so.     See  Brackcnridge  v. 

Holland^  2  Blackf.  377,  where  this  question  is  discussed 

and  many  authorities  cited. 

Other  objections  made  to  the  sale  are,  that  the  goods 
were  not  in  view,  were  not  identified,  and  were  not  in  the 
possession  or  under  the  control  of  Forseman  and  Earl 
when  the  sale  was  made.  Upon  these  points  the  Court 
instructed  the  jury  that  the  circumstance  that  the  proper- 
ty was  not  in  view  at  the  time  of  the  sale,  would  not 
alone  render  the  sale  void,  if  the  other  party  was  in  fault; 
and  if  a  mixture  was  made  by  the  S/icrn/s,  afler  the  pro- 
perty had  been  set  apart  by  Forseman  and  Eail,  and  with- 
out their  knowledge  or  consent,  such  mixture  of  other 
pork  with  that  sold  could  not  be  taken  advantage  of  by 
the  plaintiflf.  We  think  these  instructions  were  warranted 
by  the  facts.  If  Forseman  and  Earl  acquired  lawful  pos- 
session of  the  property  prior  to  the  sale,  the  mere  locking 
up  of  the  pork-house  in  which  it  was  contained,  on  the 
day  of  sale,  would  not  deprive  them  of  their  authority  to 
sell ;  and  if  the  Shenys  purposely  threw  obstacles  in  the 
way  of  an  advantageous  sale,  by  preventing  the  property 
from  being  visible,  which  it  may  be  inferred  from  the  evi- 
dence they  did,  they  have  no  reason  to  complain  of  the 
natural  results  gf  their  own  acts.  The  rule  with  respect 
to  the  admixture  of  property  in  such  cases,  is  too  well 
known  to  require  repetition  here.     That  also  is  stated  in  ^ 

the  case  of  Brackcnridge  v.  Holland^  supra. 

The  record  of  the  former  suit  brought  by  Forseman  and 
JSarl  against  the  SherrySj  afibrds  proof  that  the  latter  ad- 
mitted the  validity  of  the  sale,  and  availed  themselves  of 
it,  under  their  third  plea,  to  reduce  the  damages  recovera* 
ble  in  that  action.  Tbe  plea  states  the  date  of  the  sale 
referred  to,  and  shows  it  was  the  same  sale  the  validity  of 
which  is  now  disputed.  The  replication  admits  there  was 
such  a  sale,  and  that  it  produced  1,000  dollars,  which 

Vol.  III.--40 
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Maj  Term,  were  received  in  part  payment  of  the  plaintiflPs  demand. 
The  verdict  is  general,  and  does  not  show  on  which  issues 
^^'^  the  damages  were  assessed,  but  this  ardmission  upon  the 
Basl.  record  constituted  a  complete  bar  to  that  much  of  the  plain- 
tifis'  demand,  whatever  might  have  been  the  findings  upon 
the  issues  made  by  the  other  pleas.  If  the  Sherrys  had 
proved  that  the  proceeds  received  amounted  to  the  whole 
of  the  purchase-money,  the  plaintiffs  would  have  reco- 
vered nothing ;  and,  as  the  plaintiffs  admitted  that  they 
received  a  certain  sum  in  part  payment,  they  were  not 
entitled  to  recover  any  more  than  the  balance  which  re- 
mained in  controversy.  It  is  true  the  law  allows  conflict- 
ing and  contradictory  pleas,  and  a  variety  of  distinct 
defenses  may  be  set  up,  but  if  the  defendant  sustains  any 
one  valid  plea  to  the  whole  cause  of  action^  he  defeats 
the  suit,  and  so  if  he  sustains  a  plea  to  a  part  of  the 
cause  of  action,  he  defeats  it  to  that  extent. 

The  admission  of  this  record  in  evidence  was  objected 
to,  but  the  objection  was  overruled.  The  jury  were  in- 
structed that,  as  oral  evidence  of  the  sale  was  also  given, 
they  should  not  regard  the  record  as  conclusive,  but  as 
evidence  of  a  high  character,  taken  in  connection  with 
the  oral  testimony,  that  the  sale  was  valid.  The  appel- 
lant cannot  object  to  this  instruction.  Where,  in  an  ac- 
tion of  debt  on  an  award,  the  defendant,  under  the  gen- 
eral issue,  contended  that  the  instrument  of  submission 
was  not  properly  executed,  and  the  plaintiff  produced  a 
record  showing  that,  subsequently  to  the  award,  he  had 
sued  the  defendant  in  assumpsit  for  the  same  demand 
$  that  was  included  in  the  submission,  and  that  the  defend- 

ant  defeated  the  suit  by  relying  on  the  submission  and 
award ;  it  was  held  by  this  Court  that  the  law  would  not 
sanction  such  an  inconsistency  as  to  permit  the  defend- 
ant to  defeat  the  plaintiff's  action  of  assumpsit  by  plead- 
ing the  award,  and  then  defeat  his  subsequent  suit  for 
the  same  demand,  by  denying  the  validity  of  the  award. 
Stipp  v.  The  Washington  Hall  Company,  5  Blackf.  473. 
That  case  is  very  analagous  to  the  one  under  considera* 
tion.     The  S^iern/s  pleaded  the  sale  in  question,  and 
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lied  upon  it  to  defeat  the  action  of  Forseman  and  Earl   May  Term, 

1852 
for  the  recovery  of  the  purchase-money  due  them,  and  the — 1— 

representative  of  the  assignee  of  the  Sherrys  now  seeks        ^'" 

to  recover  the  value  of  the  property  on  the  ground  that        'S.^ml. 

the  sale  was  invalid.     The  inconsistency  would  be  equally 

great. 

It  may  be  observed  here,  that  the  evidence  afforded  by 
this  record  has  a  bearing  upon  all  the  objections  to  the 
flale  before  noticed.  The  fact  that  they  themselves  in- 
sisted on  the  sale  to  reduce  the  claim  of  Forseman  and  Earl 
for  the  purchase-money,  may,  at  least,  be  considered  evi- 
dence that  the  Sherrys  admitted  its  validity  and  waived  any 
objections  to  the  mode  or  manner  in  which  it  was  made. 
This  they  could  do  if  they  thought  proper,  even  if  there 
were  objections  which  otherwise  would  have  rendered  the 
•ale  invalid.  If  they  had  made  a  settlement  with  Forse- 
man and  Earl,  without  being  sued,  for  the  purchase- 
money  due  by  their  contract,  and  at  such  settlement  they 
had  claimed  and  obtained  a  deduction  for  the  proceeds  of 
the  sale  which  had  been  made,  that  would,  certainly,  have 
been  evidence  of  a  waiver,  on  their  part,  of  any  objec- 
tions to  the  sale.  Of  course,  the  fact  that  they  made 
0iich  a  claim  to  reduce  the  damages  in  an  action  of  as- 
sumpsit for  the  purchase-money,  is,  at  least,  equally 
strong  evidence  to  that  effect. 

We  are  of  opinion,  therefore,  that  there  was  sufficient 
evidence  to  warrant  the  finding  of  the  jury,  and  there  is 
no  error  apparent  on  the  record. 

Par  Curiam, — The  judgment  is  affirmed  with  costs. 

Z.  Bairdj  R,  Jones,  R,  C.  Oregory,  J,  PettU,  and  8,  A, 
Bvfft  for  the  appellant. 

a.  S.  Orih  and  E,  E.  BrackeU,  for  the  appellees. 
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CoLERicK  and  Others  v.  Hooper. 

The  record  of  the  proceedings  in  a  suit  in  chancery  pending  by  writ  of 
error  in  the  Supreme  Court,  being  alleged  to  be  defective,  the  latter 
Court  awarded  a  cvrtiorari  to  the  clerk  of  the  Circuit  Court  to  certify  a 
complete  transcript  of  the  proceedings.  The  Circuit  Court,  after  the 
term  had  expired  at  which  the  decree,  which  was  upon  default,  was 
made,  and  after  the  certiorari  had  been  issued,  ordered  the  clerk  to  copy 
the  subpOBuas  and  returns  into  the  record,  it  having  been  shown  to  the 
Court  that,  when  the  default  was  taken,  proof  of  the  service  of  the  sob- 
pcenas  had  been  duly  made.  Held,  that  it  was  competent  for  the  Court 
to  make  the  order. 

The  sheriff's  return  to  a  subposna  in  chancery  showed  that  one  of  the  de- 
fendants (naming  him)  hud  been  "served,"  and  that  the  others  were 
"  not  found,"  <bc.  Held,  that  the  language  must  be  inferred  to  import 
that  the  service  upon  the  defendant  alleged  to  have  beeji  "  served,"  was 
a  personal  one. 

Where  a  writt«>n  instrument  contains  all  the  facts  of  a  contract,  except  sneh 
as  may  be  proved  by  parol,  it  is  sufficiently  certain  to  be  enforced. 

The  language  of  an  agreement  was  as  follows:  I  have  this  day  sold  m  j  lot 
to  A.  B.  on  the  plat  in  the  town  of  South.  Bend^-on  the  plat  of  said  town 
on  the  river-bauk.  I  have  received  value  and  will  make  the  deed  as 
flooD  as  convenient.  Auptul  11, 1835.  (Signed)  C.  D.  Held,  that  parol 
evideuce  \^  as  admissible  to  identify  the  particular  lot  intended  to  be 
conveyed,  and  that  the  contract  was,  therefore,  sufficiently  certain  to  be 
the  foundation  of  a  bill  for  specific  performance. 

Whe|i  a  bill  in  chancery  is  against  adult  residents  of  the  state,  who  are 
personally  served  with  notice,  and  the  allegations  of  the  bill  are  certain — 
especially  if  the  subject  matter  of  the  allegations  is  of  a  certain  and  de- 
finite nature — a  final  decree,  after  a  decree  pro  confeno  upon  a  default, 
may  be  made  without  proof. 

The  assignment  of  a  written  contract  for  the  sale  of  land,  under  the  R  S. 
1843,  carried  with  it  the  legal  title  to  the  instrument,  and  upon  a  suit  bj 
the  assignee  for  a  specific  performance,  the  assignor  is  not  a  necessazy 
party. 


FVtfneMfay, 
May  96. 


ERROR  to  the  St,  Joseph  Circuit  Court. 

Perkins,  J. — This  was  a  bill  in  chancery  to  enforce  the 
specific  performance  of  an  agreement  for  the  sale  of  a 
lot  in  the  town  of  South  Bend,  A  decree  for  performance 
was  obtained.  It  i;^  claimed  that  that  decree  should  be 
reversed  for  the  following  reasons: 

1.  The  decree  was  rendered  upon  default,  and  the  re- 
cord, as  first  brought  into  this  Court,  did  not  show  notice 
to  the  defendants.     By  certiorari,  a  new  transcript  wsui 
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obtained,  wherein,  by  order  of  the  Court  below,  made    May  Term, 

after  the  certiorari  was  issued,  the  clerk  had  copied  the '- — 

writs  and  returns  of  services  thereon  which  remained  on  y  ' 

file  in  his  office,  and  which  showed  that  notice  was  duly  Hoopjca. 
given  to  the  defendants  in  the  suit.  Jt  is  denied  that  the 
Circuit  Court  had  power  to  order  the  clerk  to  copy  the 
writs  and  returns  into  the  record  after  the  expiration  of 
the  term  of  the  Court  at  which  the  decree  in  the  cause 
was  made,  and  after  the  issuing  of  the  certiorari.  But 
we  think  the  Court  had  such  power.  It  was  made  to 
appear,  at  the  time  the  Court  entered  said  order,  that, 
on  taking  the  default  in  the  cause,  proof  of  the  service 
of  the  writs  was  duly  made  to  the  Circuit  Court.  It  was 
a  clerical  error,  therefore,  by  which  the  entering  of  those 
writs  and  returns,  or,  in  lieu  of  them,  a  statement  that 
process  had  been  duly  served,  was  omitted. 

2.  It  is  contended  that  the  returns  upon  the  writs  do 
not  show  that  legal  service  had  been  made.  They  are  as 
follows : 

"Came  to  hand  January  10th,  1844.  Served  on  John 
A.  Henricks  the  12th  day  of  January,  1844.  As  to  Alexis 
CoquiSard  and  David  H,  Colcinck^  they  are  not  found  in 
my  bailiwick.  Sheriff's  fees,"  &c.,  and  signature  of 
sheriff. 

"  Served  as  commanded  on  2).  Jff.  Colerick,  Jantiary  28d, 
1844.  Not  found  as  to  the  other  defendants.  Service," 
&c.,  and  signature.  The  bill  was  dismissed  as  to  Coquil- 
lard.  It  is  objected  that  these  returns  do  not  specify  the 
manner  of  service,  and  claimed  that  they  should  do  b^ 
with  particularity. 

It  would  have  been  well  to  have  stated  whether  the 
Bcrvice  was  upon  the  defendants  personally  or  by  leaving 
copies  at  their  places  of  residence;  but  we  think  a  legal 
service  shown  with  reasonable  certainty.  The  officer 
says  he  served  the  process  on  some,  and  could  not  find 
other  of  the  defendants.  The  inference  is,  that  a  per- 
sonal service  was  made  upon  those  found. 

3.  It  is  argued  that  the  contract  sought  to  be  specifically 
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May  Term,   enforced  is  too  vag^e  to  sustain  the  bill.    The  following 

, IS  a  copy  of  it: 

CouBicK         it  I  jj^y^  tjjia  jj^y  bqI J  n^y  i^t  iQ  Alexis  CoqaiRard  on  the 

plat  in  the  town  of  South  Bend;  on  the  plat  of  said  town 
on  the  river  bank.  I  have  received  value  and  will  make 
the  deed  as  soon  as  convenient.  August  11, 1835.  D. 
jff.  Colerick,     Attest:  H,  R.  ColerickJ'^ 

This  memorandum  contains  the  names  of  the  parties, 
acknowledges  the  reception  of  the  consideration,  thus 
rendering  it  immaterial  that  its  amount  or  character 
should  be  particularly  stated,  and  describes  the  property 
sold,  not  with  the  utmost  certainty  it  is  true,  but  so  that 
it  could  be  indentified ;  and  parol  evidence  for  that  pur- 
pose would  be  admissible.  Such  evidence  would  not  be 
required  in  this  case  to  make  out  the  terms  of  the  agree- 
ment, but  to  apply  the  agreement  to  the  subject-matter  of 
it.  The  thing  sold  was  Cderick^s  lot  on  the  river-bank 
in  the  town  of  South  Bend.  The  written  contract  assumed 
that  he  had  one  lot  on  said  bank  in  said  town,  and  im- 
plied that  he  had  but  one.     Which  was  it,  was  the  only 

remaining  question  to  be  settled.    Thid  question  could  be 

• 

easily  answered  from  the  data  given  for  identifying  the 
lot.  And  where  a  written  instrument  contains  all  the 
facts  of  a  contract,  except  such  as  may  legitimately  be 
proved  by  parol  evidence,  where  there  is  a  written  agree- 
ment, that  instrument  is  sufficientty  certain  to  be  enforced. 
The  bill,  in  this  case,  avers  that  Colerick  had,  at  the  date 
of  said  agreement,  one  lot,  and  but  one,  in  said  town, 
and  that  it  was  lot  No.  94,  for  which  a  conveyance  was 
sought  in  thier  suit.     We  think  the  bill  sustainable. 

4.  As  we  have  stated,  the  final  decree  in  this  cause  was 
taken  pro  confesso ,  on  default;  and  it  is  urged  that  the 
Court  erred  in  not  requiring  proof  of  the  allegations  in 
the  bill  before  the  rendering  of  such  a  decree.  There  b 
not  a  uniformity  in  the  practice  of  Courts  upon  this  point. 
See  the  cases  collected  in  the  1st  vol.  of  Dan.  Ch.  Pr., 
Perk.  Ed.,  in  notes  on  page  577.  But  a  line  of  decisioii 
has  been  pursued  in  this  state  long  enough  to  settle  tb<^ 


CovaioK 

T. 
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rule  here.  That  rule,  we  think,  may  be  stated  to  be,  that  May  Term, 
where  the  bill  is  against  adalt  residents  of  the  state,  who 
are  personally  served  with  notice,  and  the  allegations  of 
the  bill  are  certain — especially,  if  the  subject-matters  of 
those  allegations  are  of  a  definite  aud  certain  nature — a 
final  decree,  after  a  decree  pro  confessoy  may  be  rendered 
without  proof.  Thus  broadly,  at  any  rate,  we  are  safe  in 
laying  down  the  rule,  and,  so  laid  down,  it  includes  this 
case.  Here  every  material  allegation  in  the  bill,  except 
as  to  the  number  of  the  lot,  was  supported  by  the  agree- 
ment in  writing,  copied  into  the  bill,  and  as  to  the  num- 
ber of  the  lot,  the  allegation  was  certain  and  the  subject- 
matter  of  it  was  of  a  definite  character.  See  Pegg  v. 
Davis^  2  Blackf.  2S1.— Piatt  v.  Judson,  3  id.  235.— Fellows 
V.  Shelmire,  5  id.  48. — Close  v.  Hunt,  8  id.  254. — TrimMe 
V.  W/iite  et  al.y2  Carter's  Ind.  R.  205. — Bowman  et  al.  v. 
HaU  et  al.y  id.  20G. 

5.  The  fifth  point  raised  is,  that  no  decree  could  be 
rendered  in  the  case  till  Coquillard  was  made  a  party. 
He  was  the  first  assignor  of  the  instrument  on  which  the 
bill  was  founded.  By  our  statute,  the  assignment  of  such 
an  instrument  carries  with  it  the  legal  title  and  not  a 
mere  equity,  and  Coquillard  does  not  appear  to  have  any 
farther  interest  in  that  in  question.  We  think,  therefore, 
that,  though  a  proper,  he  was  not  a  necessary  party. 
Our  statute  (R.  S.  sect.  41,  p.  839)  enacts  that — 

*'If  the  defendant,  at  the  hearing  of  a  cause,  object 
that  the  suit  is  defective  for  want  of  parties,  not  having 
by  plea  or  answer  taken  the  objection,  and  therein  speci- 
fied, by  name  or  description,  the  parties  to  whom  the  ob- 
jection applies,  the  Court,  if  it  think  fit,  shall  be  at  liberty 
to  make  a  decree  saving  the  rights  of  the  absent  parties." 
No  rights  of  Coquillard  can  be  prejudiced  by  the  de- 
cree rendered  in  this  case,  and  no  objection  was  made 
below. 
/Vr  Curiam, — The  decree  is  aflirmed  with  costs. 
J,  G.  Wdpde  and  iJ.  L.  Walpole,  for  the  plaintiflTs. 
J.  i.  Jemegan,  for  the  defendant. 
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May  Tenn, 
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Sherry 

V. 
SillBBEBRT. 


Wedne$daw, 


SUERRT   V.   SaNSBERRY. 

A  gfnardian  maj  iDvest  the  money  of  his  ward  in  real  estate,  under  an  or- 
der of  the  proper  Court. 

If  he  converts  it  into  real  estate,  ivithout  snch  an  order,  he  maj  be  liable 
to  answer  for  any  loss  that  may  follow,  and  the  ward  will  hare  the  op- 
tion, when  he  arrives  at  full  age,  to  accept  the  real  estate,  or  to  refuse  it, 
convey  it  to  his  guardian  and  require  the  purchase-money  and  interest 
If  lie  accepts  the  real  estate,  witli  a  full  knowledge  of  all  the  facts,  and 
without  fraud  on  the  part  of  the  guardian,  he  will  be  bound  by  the  ac- 
ceptance. 

So  the  ward  may,  on  arriving  at  full  age,  purchase  property  from  his  late 
guardian  ;  and  although  such  a  purchase  will  be  closely  scrutinized  by 
a  Court  of  equity,  yet,  if  fairly  made,  it  will  stand. 

A  guardian  contracted  with  his  ward,  two  years  before  the  latter  anived 
at  full  age,  to  sell  to  him  a  tract  of  land,  for  a  sum  agreed  upon.  The 
ward  went  into  passession,  and  remained  there  till  he  attained  to  his 
majority,  and,  hence,  knew  the  location,  quality  and  value  of  the  land. 
With  this  knowledge,  and  without,  so  far  as  appeared,  any  undue  infltt< 
ence  on  the  part  of  the  guardian,  he  aca^pted  a  deed  for  the  land  alter 
he  became  of  full  age,  and  subsequently  retained  the  possession  and  nse 
of  it  for  fifteen  months  without  objection.  Held,  that  the  ward  could 
sot  have  the  sale  set  aside  and  compel  the  guardian  to  account  for  the 
purchase-money. 

A  direction  or  order  given  to  a  guardian  by  a  Probate  Court,  within  the 
sphere  of  its  jurisdiction,  cannot  be  impeached  collaterally,  except  for 
fraud. 

ERROR  to  the  Delaware  Circuit  Court. 

Perkins,  J. — This  was  a  bill  in  chancery  filed  by  Jame» 
W.  Sansberry  against  John  Sherry. 

The  plaintiff  alleges  that  he  is  the  son  of  James  Sans- 
benyy  deceased;  that  in  September^  1830,  he  was  an  infant, 
fifteen  years  of  age;  that  in  Mayy  1840,  John  Sherry  was 
appointed,  by  the  RiLsh  Probate  Court,  the  guardian  of 
his  person  and  estate,  and  filed  his  bond,  with  John  Kirk- 
patrick  as  surety ;  that  immediately  thereafter  said  Sherry 
received,  as  such  guardian,  400  dollars  of  money  belong- 
ing to  said  plaintifi*,  and  used  and  wasted  it;  that  the 
plaintifi*  became  of  age  in  September^  1845,  and  has  been 
unable  to  get  an  accounting  and  settlement  from  said 
guardian ;  that  said  guardian  wrongfully  paid  to  one  Dan- 
iel Sherry  55  dollars  and  05  cents  of  the  plaintiflpB  mo* 
ney;  and  that,  in  1843,  when  said  plaintiff  was  but  nine- 
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teen  years  of  age,  the  defendant  fraudulently  induced  him   Way  Tetm, 

to  purchase  of  said  defendant  80  acres  of  land  in  Dda- — 

toare  county  for  the  price  of  300  dollars,  at  which  sum  he  HBaar 
charged  it  to  the  plaintiff  and  retained  money  to  that  Samsbibbt. 
amount  in  payment;  that  when  said  piaintiff  came  of 
age  the  defendant  made  him  a  deed  to  said  laud,  then 
worth  much  less  than  300  dollars ;  that  during  plaintiff's 
minority  he  made  improvements  on  the  land  to  the  value 
of  10  dollars,  and  paid  certain  taxes;  that  he  has  applied 
to  the  defendant  to  take  back  the  land  and  settle  with 
plaintiff  by  paying  him  his  money,  and  has  tendered  a 
reconveyance  of  it,  which  was  acknowledged  on  the  21st 
of  December^  1646.  The  date  of  the  tender  does  not  ap- 
pear. The  bill  prays  an  accounting  and  payment  in 
money. 

The  defendant's  answer  admits  the  guardianship  and 
bond,  but  alleges  that  he  has  fully  settled  his  accounts ; 
paid  over  all  moneys  in  his  hands ;  denies  all  fraud,  and 
avers  that  the  land  was  purchased  for,  and  sold  to,  the 
ward,  the  plaintiff,  at  his  earnest  solicitation ;  that  he  was 
in  possession  of  it  two  yesirs  before  he  arrived  at  majority, 
and  received  his  deed,  and  that  he  well  knew  its  value, 
&c.,  and  that  it  was  worth  300  dollars.  As  to  the  sum 
paid  to  Daniel  Sherry^  he  says  it  was  for  the  board  and 
clothes  of  the  ward ;  and  he  makes  an  exhibit  of  the  fol- 
lowing records  of  proceedings  had  in  the  Rush  Probate 
Coort,  as  showing  the  truth  of  the  case,  viz.: 

**  Daniel  Sherry  v.  John  Sherry,  guardian  of  James  Sans- 
berry.  Be  it  remembered,  that  on  the  first  juridical  day 
of  the  August  term  of  the  Rush  Probate  Court,  begun  and 
held  in  Rushvillcy  Rush  county,  Indiana^  on  the  second 
Monday  and  eleventh  day  of  August,  1845,  before  the 
Hon.  Alexander  Walker,  probate  judge  of  Rush  county, 
now  comes  Daniel  Sherry^  and  files  the  following  claim, 
to- wit: 

*'  John  Sherry,  guardian  of  James  Sansberry,  jun.,  to 
Daniel  Sherry,  Dr. 

To  boarding,  clothing,  and  taking  care  of  said  minor  heir 

Vol.  III.— 41 
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May  Term,       from  September^  1830,  to  November,  1839,  at  30  doUara 

}^^ per  year, $270  00 

Shobt       ijiq  schooling,  boarding,  &c.,  from  1839  to  1845,        50  00 

Sansbxbbt.  

Total, $320  00 

^^  August  11th,  1845.     Daniel  Sherry, 

"  Thereupon  the  Court,  after  hearing  the  evidence,  order 
said  guardian  to  pay  to  the  said  Daniel  Sherry  the  sum  of 
150  dollars  for  boarding  and  clothing  said  ward." 

*'  John  Sherry,  guardian  of  James  Sansberry.  Final  set- 
tlement. Be  it  remembered,  that  on  the  second  juridical 
day  of  the  Rush  Probate  Court,  begun  and  held  in  the 
court-house  in  RushvUlCy  Rush  county,  Indiana,  on  the 
second  Monday  and  eleventh  day  of  November,  1845,  be- 
fore the  Hon.  Alexander  Walker,  probate  judge  of  Rusk 
county,  now  comes  said  guardian  and  files  his  exhibit  on 
final  settlement,  to- wit :  Exhibit  of  John  Sherry,  guar- 
dian of  James  Sansberry,  in  final  settlement.     To  amount 

of  money  received  altogether, $364  25 

Interest, ' • 34  65 

Total, $398  90 

By  land  purchased  as  per  acquittance  of  James 

SansberTy,   300  00 

Daniel  Sherry,  as  per  receipt, 55  65 

R.  Thompson, 1   12 

J.  W.  Alley, 1  00 

Said  guardian  claims  for  his  services,  and  mo- 
ney expended  by  him, 36  75 

Taxes  paid  for  the  years   1844  and   1845,  '44 

paid  and  '45  charged  to  the  said  guardian,*  •  4  38 


$398  90 

/.  L,  Robinson,  •  •  •  • • 1  25 

Tingley  and  Hubbard, 1  00" 

Then  follows  an  afiidavit  of  the  correctness  of  two  of 
the  items  of  the  account  for  which  the  guardian  had  lost 
the  receipts,  and  which  it  is  unnecessary  to  copy  into  this 


OF  THE  STATE  OF  INDIANA.  328 

opinion.    The  record  proceeds :    "  And  it  is  considered   May  Term, 
that  he  has  properly  performed  his  duties  and  trusts  in 


the  premises,  and  rightfully  settled  with  his  ward,  and       Sooet 
that  he  be  hence  discharged  without  day."  Saruiut, 

"  State  of  Indiana^  Rush  county,  ss.  I,  John  L.  Robin- 
sany  clerk  of  the  Rush  Circuit  Court  in  and  for  said  county 
of  Rushy  in  the  state  of  Indiana,  hereby  certify  that  the 
above  and  foregoing  are  true  and  correct  and  complete 
copies  of  the  proceedings  in  the  above  entitled  causes; 
that  the  above  exhibit  of  the  said  John  Sherrp,  said  guar- 
dian, and  the  proceedings  of  the  Court  thereon,  are  true 
and  correct  copies  of  the  original  exhibit  and  proceed- 
ings; and  that  the  above  proceedings  wherein  Daniel 
Sherry  is  plaintiff  and  John  Sheny,  guardian,  &c.,  defend- 
ant, are  also  true  and  correct  copies  of  the  original  pro- 
ceedings. 

"  Given  under  my  hand  and  the  seal  of  said  Court  at 
RushviUe,  this  9th  day  of  October,  1847.  J(An  L.  Robin- 
MoUy  clerk." 

The  clerk  of  the  Circuit  Court  is,  by  law,  ex  officiOy  clerk 
of  the  Probate  Court. 

The  usual  replication  was  filed  to  the  answer.  No  de- 
positions were  taken.  The  cause  was  set  down  for  hear- 
ing, and  the  Court  decreed  that  the  guardian  should  take 
back  the  land  and  account  to  the  ward  in  money.  As  to 
the  payment  to  Daniel  Sherry,  a  bill  of  exceptions  states 
that  on  the  accounting  had  in  the  case  pursuant  to  said 
decree  to  account,  ^'  the  following  order  of  the  Rush  Pro- 
bate Court  being  in  evidence,  being  the  order  above  set 
out  fn  favor  of  Daniel  Sherry  against  said  defendant  for 
150  dollars,  the  plaintiff  offered  to  introduce  evidence  for 
the  purpose  of  going  behind  said  order  and  contesting 
the  cause  of  action  and  consideration  on  which  it  was 
founded;  the  defendant  objected,  the  Court  overruled  the 
objection,  and  suffered  the  evidence  to  be  introduced,"  6lc. 

Two  questions  arise  in  this  case. 

1 .  Did  the  Court  err  in  requiring  the  guardian  to  take 
back  the  land  sold  to  the  ward? 


\ 
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May  Tenn,       2.  Did  the  Court  err  in  permitting  the  merits  of  the  or- 
—  der  of  the  Rush  Probate  Court  in  reference  to  the  claim 


Y. 


of  Daniel  Sherry  to  be  re-investigated? 
Sawsbkut.  It  is  the  duty  of  a  guardian  to  invest,  in  the  moat  jqdi- 
cioua  manner,  according  to  his  judgment,  the  money  of 
his  ward.  It  has  not  formerly  been  generally  considered 
advisable  to  convert  it  into  real  'estate,  but  still  the  guar- 
dian possesses  the  power  so  to  convert  it.  He  may  and 
should  do  this,  if  at  all,  under  an  order  of  the  prop» 
Court;  R.  S.,  p.  610,  s.  96;  and  if  he  do,  the  order  wiH 
protect  him  from  the  consequences  of  the  act.  If  he  con- 
vert it  without  such  order,  he  may  be  liable  to  answer  for 
any  loss  that  may  accrue,  and  the  ward  will  have  the  op- 
tion, on  coming  of  age,  of  refusing  the  realty,  convejring 
it  to  his  guardian,  and  requiring  the  purchase-money  and 
interest,  or  of  accepting  the  realty.  2  Kent,  6  ed.,  230. 
If  he  do  then  accept  the  real  estate,  and  thus  affirm  the 
act  of  his  guardian,  it  being  done  with  full  knowledge  of 
all  the  facts,  and  without  fraud  on  the  part  of  the  guar- 
dian, the  ward  will  be  bound  by  such  acceptance.  So  the 
ward  may,  on  arriving  at  majority,  purchase  proper^ 
from  his  late  guardian.  Such  a  purchase  will  be  closely 
scrutinized  by  a  Court  of  equity,  but  if  fairly  made,  it 
will  stand.    See  Kiiify  v.  Ta^or,  6  John.  Ch.  R.  242. 

Regarding  the  transaction  in  question,  either  as  an  in- 
vestment, by  the  guardian,  of  the  ward's  money  in  real 
estate,  or  as  a  purchase  by  the  ward  from  his  guardian  af- 
ter arriving  at  majority,  or  as  partaking  of  the  character  of 
both  these  acts,  should  it  be  affirmed  or  annulled?  It  ap- 
pears that  the  guardian  contracted  the  landin  controveny, 
at  a  price  fixed,  to  his  ward,  two  years  before  he  became 
of  age ;  that  the  ward  went  into  possession,  (for  he  says  he 
made  an  improvement  on  the  land  while  he  was  a  mi- 
nor) ;  that  hence,  for  all  that  time,  he  knew  the  location, 
quality,  and  price  of  the  land ;  that  with  this  knowledge, 
and  without,  so  far  as  appears,  any  undue  influence  on 
the  part  of  his  guardian,  he  accepted,  after  arriving  at 
majority,  a  deed  for  said  land,  and  afterwards  retained 
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the  posBesBion  and  use  ef  it  for  fifteen  months,  without    ^ay  I'cnn, 

,  .  ^^.                                                                                          1852. 
objection.  

We  thinh^  from  these  fi^ts,  the  conclusion  is,  that  the      ^^^ 
wacd  accepted  the  land  after  becoming  of  .age,  on  his  own    Saxbbeut. 
unbiased  judgmiHt;  and  having  done  so,  we  think  he  is  * 
boond  by  that  acceptance.    If  there  were  any  circum- 
Btancea  in  the  case  making  it  fraudulent,  he  should  have 
shown  them. 

In  coming  to  this  conclusion,  we  have  not  taken  into 
coneideration  the  fact  that  the  Probate  Court  of  Rush 
coonty  appears,  on  the  final  settlement  of  the  guardian, 
to  have  approved  of  the  investment  of  the  money  in  the 
land  in  question.  We  intend  no  opinion  as  to  the  efiect 
of  that  sanction  of  the  transaction.  See  Fidd  v.  Schief* 
fdm,  7  John.  Ch.  R.  150. 

We  think  the  Court  also  erreJ  in  re*eiamining,  on 
its  merits,  the*  subject  matter  of  the  order  of  the  RtLsh 
Ptobate  Court  for  the  payment  of  money  to  Daniel  Sherry. 

It  is  the  office  and  duty  of  the  Probate  Courts  of  our 
state  to  exercise  a  care  and  guardianship  over  the  estates 
of  minors  and  others  under  disability,  when  legally  placed 
under  their  ^jurisdiction,  and  to  direct  those  who  may  be 
in  the  administration  of  such  estates.    They  possess  the 
powers  to  make  all  orders  necessary  to  the  proper  dis- 
charge of  such  duty.    R.S.,  supra.    And,  on  principle,  it  \ 
aeents  to  us,  those  orders  should  not  be  impeached  collate-  | 
rally,  except  for  fraud.    If  they  can  be,  they  will  certainly                                   < 
afford  no  piiptection  to  those  whose  duty  it  is  to  act  un-                                    j 
der  them,  and  the  conferring  of  the  power  upon  the  Courts                                   i 
to  mak^  them  was  an  idle  act.    In  regard  to  executors 
and  administrators,  our  stattute  provides,  R.  S.,  p.  552,  s. 
366:  "  The  order  or  decree  of  the  Probate  Court,  in  mak- 
ing distribution  of  the  estate  of  the  deceased,  or  any  or- 
der or  allowance  of  the  Probate  Court  of  any  debt,  claim,          •' 
or  demand  against  the  estate  of  the  deceased,  and  every 
allowance  and  settlement  by  the  Probate  Court  of  any 
account  rendered  by  such  executor  or  administrator  in 
said  Court,  if  such  order,  allowance,  or  settlement  was 
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Ma7  Tenn,    obtained  or  suffered  by  such  exeeutor  or  administrator  in 

* —  good  faith,  without  fraud,  collusion,  or  negligence,  shall 

™^  be  conclusive  evidence  in  his  JE^vor,  and  a  Ml  juatifica- 
Sansbibbt.  tion  for  him  in  .respect  to  any  payment  ipade  in  pqjpsu- 
ance  of  any  such  order  or  allowance,  Upd  in  respect  to 
any  matters  settled,  adjusted,  or  disposed  of  by  any  such 
order,  allowance,  or  settlement.* 

As  to  guardians,  section  96,  p.  6ld^of  the  same  sta- 
tutes confers  upon  them  power  to,  "  at  any  time,  give  such 
directions,  and  make  such  orders  as  the  case  may  requie, 
for  managing,  investing,  and  disposing  of^  the  estate  and 
effects  in  the  hands  of  the  guardian,"  but  it  does  oot  de- 
clare the  effect  such  orders  shall  have ;  but  we  think  it 
results  from  general  principles  of  law,  that,  when  made 
within  the  jurisdiction  of  the  Court,  they  are  conclusiTe 
where  there  ih  no  frauH. 

To  prevent  misapprehension,  we  IshouM  remark  that 
the  rule  here  laid  down  is  regarded  as  governing  those 
orders  only  made  between  administrators  and  guardians 
and  third  persons,  and  not  as  applicable  to  ex  parte  set- 
tlements of  their  own  accounts  with  estates  in  Court 
These,  as  has  been  often  decided,  are  but  p^^fna  facie  cor- 
rect. 

The  Court,  in  this  case,  therefore,  should  first  have  limit- 
ed the  evidence  to  the  proof  of  fraud  in  the  order  for  said 
payment  to  Sherry.  If  set  aside  for  that  cause,  a  re-ex- 
amination on  the  merits  would  follow. 

Per  Curiam, — The  decree  is  reversed  with  ^sts.  Oaase 
remanded,  &c. 

W.  Mardh,  for  the  plaintiff. 

T.  J.  Sample  and  D,  Kilgorp^  for  the  defendant. 
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Jones  and  Another  v.  Ransom. 


Maj  Term 
1852. 

Jones 


To  affect  a  person  with  notice  of  a  fact  bj  communications  made  to  one        p   ^* 
iH%ed  to  hare  been  bis  agent,  the  agency  of  the  latter  must  first  be    , 

proved.  "  ** 

While  the  law  was,  that,  where  evidence  was  objected  to,  the  grounds  of 

the  objections  should  be  stated«»objections  were  made  without  assigning 

the  rMsons.    Held,  t^t  they  were  correctly  overruled. 
Anjittorney  at  law  to  whom  a  claim  has  been  sent  for  collection,  and  who 

has  «l>tained  a  judgment  thereon,  cannot,  without  special  authority,  re- 

ceiTe,  by  way  of  compromise,  notes  of  third  persons  in  satisfaction  of 

the  judgment. 
A  judgnent  may  be  discharged  by  the  receipt  of  assigned  notes  of  a  less 

amount  than  the  judgment  in  satisfaction  thereof. 

APPEAL  from  the  Vigo  Circuit  Court.  Wednetdmy, 

Blackford,  J.— This  is  a  case  of  scire  facias,  issued  on     "^ 
the  2l5t  of  February y  1848,  in  favor  of  Ransom  against 
Ezra  M.  and  Joseph  *F.  Jones,  to  revive  a  judgment.     The 
judgment  was  rendered  by  the  Vigo  Circuit  Court,  at  the 
June  term,  1838,  for  799  dollars  and  80  cents. 

To  this  scire  facias,  the  defendants  pleaded  payment. 

The  cause  was  tried  by  the  Court,  and  execution 
awarded  for  ^e  whole  amount  of  the  judgment. 

On  the  trial,  Ransom  gave  in  evidence  the  record  of  the 
judgment  described  in  the  scire  facias. 

The  defendants  introduced  evidence  tending  to  show 
the  following  facts :. 

The  judgment  described  in  the  scire  facias  was  obtained 
for  Ransom  %  Kinney  and  Barbour  as  attorneys  at  law  of 
Ransom, 

In  July,  1838,  said  Barbour  wrote  to  Ransoni,  who  lived 
in  New  York,  informing  him  of  the  judgment;  and  that 
the  said  Joneses  were  not  able  to  pay  all  their  debts,  but 
that  he,  Barbaujr,  would  not  make  a  compromise  with 
them,  unless  directed  to  do  so. 

In  December,  1868,  Kidney  and  Barbour,  as  attorneys 
as  aforesaid  of  Ransom,  received,  by  way  of  compromise, 
from  the  Joneses  several  promissory  notes  on  various  in- 
dividuals, to  the  amount  of  600  or  700  dollars,  in  satis- 
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May  Terra,    faction  of  the  judgment,  which  notes  were  assigned  to 
^^^^'       Ransom, 

J05E8  In  February y  1840,  said  Barfcur  .paid  to  o*  Gibson  100 

Ransom,      dollars  for  Ransom^  being  money  collected  on  said  as- 
signed notes.  » 

In  August,  1846,  Ransom  wrote  to  Grisuxid  and  U^ier, 
attorneys  at  Terre  Hetute,  'requesting  them  to  collect  his 
claim  due  from  the  Joneses.  In  that  fetter,  Ransom  says 
that  he  had,  about  seven  years  before,  sent  the  claim  to 
Kinney  and  Barbour  for  collection;  and  he  acknowledges 
having  received  from  Gibson  the  100  dollars  which  Bar- 
bour had  previously  paid  to  Gibson  as  aforesaid. 

Griswold  and  Usher,  soon  after  the  receipt  of  Ransom^s 
said  letter  to  them,  showed  the  letter  to  Barbour ^  inform- 
ing him  that  Ransom  disapproved  of  the  said  coDspro- 
mise. 

In  August y  1848,  Barbour  transmitted  to  Ransom,  in  a 
letter,  231  dollars  and  34  cents,  saying  that  that  closed 
the  doings  of  Kinney  and  Barbour  in  the  premises.  The 
letter  inclosing  that  money  informed  Ransom  of  said  com- 
promise, an^  stated  that  the  writer,  Barbour,  had  informed 
him  of  the  same,  by  letter,  in  November,  1^6,  and  stated 
further  that  in  the  letter  of  1846,  there  was  inclosed  tiie 
sum  of  452  dollars  and  59  cents,  as  money  collected  on 
said  assigned  notes. 

In  October,  1848,  Ransom,  in  a  letter  to  Griswold,  ac- 
knowledged the  receipt  from  Barbour,  of  said  231  dollars 
and  34  cents.  « 

There  is  also  a  receipt  for  said  remittance  of  452  dol- 
lars and  59  cents,  made  by  Barbour  to  Ransom  after  the 
business  came  to  the  hands  of  Griswold  and  Usher, 

On  the  trial,  the  defendants  offered  to  prove  that  Bar- 
bour, when  he  paid  Gibson  the  100  dollars,.told  him  of  said 
*  compromise,  but  the  evidence  was  rejected,  and  we' think 

rightly.  It  does  not  appear  ti\fiX  Gibson  was  Ransom^s 
agent,  or  that  he  ever  informed  Ransom  of  what  Barbour 
had  told  him.  ^ 

Part  of  the  evidence  offered  by  the  plaintiff  was  ob- 
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jected  to,  and  the  objection  was  correctly  overruled.    The    May  Tenn, 

ground  of  the  objection  does  not  appear  to  have  been 1 — 

6hown>-as  liie  law  required  when  this  trial  was  had.    The  ^' 

plaintiff  was  not  bound  by  the  compromise  at  the  time  it  Swaiis. 
was  made;  the» attorneys  at  law  having  no  authority  to 
make  it.  Miller  v.  Edmonsion,  8  Blackf.  291.  We  are 
of  opinion,  however,  that  on  the  evidence  tending  to  show 
payments  to  Ransom  and  to  raise  a  presumption  of  his 
ratification  of  the  compromise,  there  ought  to  be  another 
tcial. 

The  objection  made  to  the  compromise  that  the  amount 
of  the  assigned  notes  received  in  satisfaction  oTthe  judg- 
iment  was  less  than  the  amount  of  the  judgment,  is  not 
sustainable.  See  Thompson  v.  Percivaly  5  Barn,  and 
AdoL  925. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c.  • 

S.  Judahy  /.  H.  Henry^  and  C  W,  Barbour ^  for  the  ap- 
pellants. 

W,  D,  Griswold  and  /.  P.  Usher,  for  the  appellee. 


Dob  on  the  Demise  of  Seaeight  and  Others  v.  Swails. 

In  ejectment,  the  defendant  cannot  prove  that  a  deed  professing  to  convey 
a  specific  number  of  acres,  was  intended  to  convey  more. 

ERROR  to  the  Decatur  Circuit  Court.  Wedne9day, 

Blackford,  J. — ^This  was  an  action  of  ejectment  for  a     "^ 
piece  of  land  alleged  in  the  declaration  to  contain  five     ^ 
acres,  being  part  of  the  west  half  of  the  north-east  quar- 
ter of  section  thirty-fite,  town  twelve,  range  nine,  and 
situate  in  Decatur  county. 

Flea,  not  guilty. 

The  cause  was  icubmitted  to  the  Court,  and  judgment 
rendered  for  the  defendant. 

Vol.  III.— 42 
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Maj  Tenn,       The  facts  of  this  case  necessary  to  be  noticed,  are  as 
^^^^'       follows: 


^*  William  Searight  was  the  original  owner  in  fee  of  the 

SwAiLs.  west  half  of  said  quarter  section  of  land.  He  sold  fifty- 
five  acres  and  seventy-seven  hundredths*  of  an  acre  off 
the  north  end  of  said  half  quarter  section  to  Joseph  Sea- 
rights  and  afterwards  died  seized  in  fee  of  the  residue  of 
said  half  quarter  section,  which  residue  lies  south  of  the 
part  he  had  sold  as  aforesaid.  That  unsold  part  con- 
tained twenty-six  acres  and  thirty-three  hundredths.  The 
lessors  of  the  plaintiff,  as  the  heirs  of  William  SearigfUy 
inherited  said  tract  of  twenty-six  acres  and  thirty-three 
hundredths.  Those  heirs  afterwards  conveyed  in  fee  to 
Nathan  P.  Swails  a  certain  parcel  of  land  described  as 
follows,  to-wit,  twenty-five  acres  off  the  south  end  of  the 
west  half  of  the  north-east  quarter  of  section  thirty-five, 
town  twelve,  range  nine,  leaving,  ;apparently,  undisposed 
of,  a  strip  of  land  north  of  said  twenty-five  acres,  of  one 
acre  and  thirty-three  hundredths;  and  it  is  that  strip 
which  the  plaintiff  is  now  seeking  to  recover. 

The  defendant,  who  claims  under  said  Nathan^  ofi^ered 
parol  testimony  to  show  that  said  NatharCs  purchase  fi^om 
said  heirs  covered  the  whole  of  said  twenty -six  acres  and 
thirty-three  hundredths.  This  testimony  was  objected  to 
on  the  ground  that  it  contradicted  or  varied  the  terma  of 
the  deed  from  said  heirs  to  said  Nathan;  but  the  objection 
was  overruled. 

The  admission  of  this  parol  testinlony  is  assigned  for 
error. 

We  think  it  is  very  evident  that  the  evidence  was  not 
admissible.  The  deed  to  said  Nathan  conveys  a  tract  of 
^  land  described  as  twenty-five  acres  off  the  south  end  of 
said  half  quarter  section.  The  parol  testimony  tending 
to  show  it  was  not  twenty-five  acrtes,  but  twenty-six  acres 
and  thirty-three  hundredths  which  said  Nathan  purchased, 
was  varying  and  adding  to  the  terms  of  the  deed.  The 
admission  of  that  testimony  was  not  mily  in  violation  of 
the  common  law  as  varying  the  terms  of  the  deed,  but  it 
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was  also  in  violation  of  the  statute  of  frauds,  which  pro-  ^^J  '^em, 

hibits  unwritten  contracts  for  the  sale  of  land.  1 — 

Per  Curiam.-The  judgment  is  reversed  with  coBts.  \«" 

Cause  remanded,  &c.  Shaffm. 

J,  Robinson  and  /.  8.  Scobey^  for  the  plaintiff. 

A.  Davison^  for  the  defendant. 


YoOT  V  Shaffer. 

Where,  at  the  time  of  making  a  contract  for  the  sale  of  land,  the  vendor 
has  fraudulently  misrepresented  the  quantity,  a  Court  of  equity,  upon 
the  application  of  the  vendee,  will  rescind  the  contract. 

Buch  vendor  cannot,  by  afterwards  purchasing  and  tendering  to  the  ven- 
dee a  conveyance  for  an  adjoining  quantity  sufficient  to  make  up  the 
deficiency,  deprive  the  latter  of  the  right  to  rescind  the  contract. 

ERROR  to  the  Heni^  Circuit  Court.  Thundof, 

SmTH,  J. — This  was  a  bill  in  chancery  filed  by  the  de-  ^^ 
fendant  in  error  against  the  plaintiff  in  error,  to  obtain 
the  rescission  of  a  contract  for  the  sale  by  the  latter  to 
the  former  of  a  certain  tract  of  land,  upon  the  ground 
that  the  vendor  fraudulently  misrepresented  the  number 
of  acres  contained  in  the  tract.  The  decree  was  in  favor 
of  the  complainant. 

The  answer  of  Yost  as  to  his  knowledge  of  the  quanti- 
ty of  land  in  the  tract  sold  to  Shaffer^  is  equivocal,  and  we 
think  it  is  sufficiently  proved  by  the  admissions  in  the 
answer  and  by  the  depositions,  that  he  did  intentionally 
misrepresent  the  number  of  acres  constituting  the  farm. 
The  farm  sold  to  Shaffer  consisted  of  several  smaller 
tracts  which  Yost  held  by  separate  deeds,  all  of  which 
deeds  were  in  his  possession,  and  he  must  have  known 
by  the  descriptions  contained  in  them,  and  by  the  num- 
ber of  acres  he  paid  taxes  for,  that  the  whole  farm  con- 
tained a  much  less  quantity  of  land  than  180  acres. 

It  appears  that,  after  the  contract  with  Shaffer ^  Yost 
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Smith 

V. 

Qtxtjemb. 


Hay  Term,  purchased  or  contracted  with  one  McMvBen  for  an  ad- 
joining  tract,  which  he  then  offered  to  convey  to  Shaffer^ 
in  order  to  make  up  the  quantity  he  had  represented  the 
farm  sold  to  the  latter  to  contain,  but  such  an  offer  as  this 
does  not  place  him  in  any  better  position  to  enforce  his 
original  contract. 

We  are  of  opinion  that  the  decree  is  right. 

Per  Cutnam. — The  decree  is  affirmed,  with  costs. 

/.  Rariden  and  /.  S,  Newman^  for  the  plaintiff. 

/.  Perry  and  /.  B.  Julian^  for  the  defendant. 


Thuriday, 
MayVn, 


Smith  and  Another  v,  Stevens. 

In  a  suit  by  the  payee  against  the  makers  of  a  note,  ^e  latter  will  not  be 
allowed  to  show,  by  parol  evidence,  that  a  guaran^  indorsed  open  the 
note  was,  at  the  time  it  was  made,  accepted  by  the  payee  in  full 
satisfaction  of  the  note. 

An  oral  agreement,  even  for  a  valuable  consideration,  to  answer  for  the 
debt  of  another,  is  void  by  the  statute  of  frauds. 

ERROR  to  the  Jennings  Circuit  Court. 

Smith,  J. — Debt  upon  two  sealed  notes  made  by  Smith, 
Beldingy  and  one  Edwards,  as  trustees  for  the  Mount  Sid- 
ney steam-mill  company,  in  favor  of  Stevens,  the  plaintiff 
below.  One  of  the  notes  was  for  700  dollars  and  one 
was  for  300  dollars ;  and  both  were  payable  on  or  before 
the  25th  of  December,  1840. 

It  appeared  that  there  was  on  the  notes  the  following 
indorsement : 

"  We,  or  either  of  us,  guarantee  and  bind  ourselves  for 
the  final  payment  of  the  within  notes"  (both  of  the  notes 
being  on  one  piece  of  paper),  "  to  Thomas  Stevens,  with 
ten  pef*  cent,  interest  per  annum  from  date  till  paid.  F. 
C.  HumJblc,  Linzy  Trowbridge,  E,  G.  Trueblood,  [seal]." 

Edwards  pleaded  bankruptcy  and  was  discharged. 

Smith  and  Belding,  the  other  defendants,  offered  to 
prove  that  at  the  time  this  indorsement  was  made,  Hnm- 
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bUy  TrauJnidge,  and  Truehhod  were  indebted  to  the  de-  ^Ysm""' 
fendants  and  divers  other  persons  constituting  the  said  ~ 
steam-mill  company,  which  was  unincorporated,  and  had 
delivered  their  obligation  to  the  defendants,  as  trustees  Stivmw. 
of  said  company,  for  the  payment  of  1,200  dollars;  that, 
at  the  time  of  said  indorsement,  the  plaintiff  proposed  to 
the  defendants,  who  were  authorized  to  act  for  the  said 
company,  that  if  they,  the  defendsmts,  would  procure  JET, 
T.,  and  T,  to  undertake  to  pay  the  plaintiff  the  amount 
of  said  notes,  in  consideration  of  the  said  company  giving 
np  to  H.y  T.,  and  T.  their  said  obligation  for  1,200  dollars, 
he,  the  plaintiff,  would  accept  said  undertaking  of  If.,  T., 
and  T.,  in  full  satisfaction  and  discharge  of  said  indebt- 
edness of  the  defendants  on  the  notes  sued  upon ;  and 
that  the  defendants  did,  accordingly,  give  up  to  JET.,  T., 
and  T.  their  obligation  for  1,200  dollars,  and  the  said  £f., 
T.,  and  T.,  thereupon,  made  said  indorsement  on  ssdd 
notes,  and  the  plaintiff,  pursuant  to  said  agreement,  ac- 
cepted said  indorsement  and  undertaking  of  H.^  T.,  and 
T.,  in  full  satisfaction  of  the  said  notes  of  the  defendants. 

The  Court  refused  to  permit  parol  evidence  of  these 
facta  to  be  given,  and  there  being  no  other  defense  set  up, 
the  plaintiff  had  judgment. 

We  think  the  evidence  thus  offered  was  correctly  ex- 
cluded. The  objection  to  it  is,  that  it  is  contradictory  to 
the  written  agreement  of  the  parties  as  evidenced  by  the 
notes  and  the  indorsement.  It  was  decided  by  this  Court 
in  the  case  of  Wilson  v.  Black,  6  Blackf.  509,  that  the  le- 
gal effect  of  a  written  contract  consisting  both  of  a  note 
and  the  indorsement,  cannot  be  varied  or  qualified  by  a 
parol  agreement  simultaneous  with  the  indorsement,  and 
the  same  principle  has  been  recognized  in  several  other 
cases.  See  Harvey  v.  Lajliuy  2  Carter's  Ind.  R.  477.  Here 
the  legal  effect  of  the  indorsement  was  not  to  discharge 
the  defendants,  but  to  render  Humble,  Trowbridge,  and 
Trueblood  liable  as  guarantors  in  case  the  notes  were  not 
paid  by  the  principals. 

It  is  clear  that  such  evidence  could  not  be  available  in- 
dependently of  the  indorsement,  because  a  verbal  agree- 
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May  Term,  ment,  such  as  was  offered  to  be  proved,  would  have  been 
! —  void  under  the  statute  of  frauds. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  3  ptr 
cent,  damages  and  costs. 

/.  jR.  TroxeB,  for  the  plcuntiffs. 

/.  O.  Marskedl,  for  the  defendant. 


CONAWAT 

▼. 

Shkltok. 


CoNAWAY  V.  ShELTON. 


[184    8j4{ 

3    334 
137    447 


Tkiir$dajf, 


In  an  action  for  the  breach  of  a  promise  of  marriage,  the  plaintiff  may 
prove  by  parol  that  letters  passed  between  the  parties,  without  produc- 
ing the  letters. 

Instructions  to  the  jury  should  not  assume  that  facts  recapitulated  in  them 
hare  been  proved. 

The  plaintiff's  attorneys  in  the  present  cause  having  been  improperly  al- 
lowed to  argue  to  the  jury  that  the  fact  of  the  defendant's  having  procared 
a  change  of  venue  was  a  circumstance  which  should  weigh  against  him, 
the  defendant  asked  the  Court  to  instruct  the  jury  that  they  had  nothing 
to  do  with  that  fact,  and  that  it  could  not  properly  prejudice  the  defend- 
ant or  his  cause.     Held,  that  the  instruction  should  have  been  given. 

Case  for  the  breach  of  a  promise  of  marriage.  Pleas,  1.  The  gen^^ 
issue;  2.  That  when  the  promise  was  made  the  defendant  was  an  in- 
fant. Replication  to  this  plea,  that  the  defendant  ratified  the  promise 
after  attaining  to  majority,  and  issue  thereon.  After  the  evidence  was 
heard,  the  defendant  asked  the  Court  to  instruct  the  jury  that,  if  the  de- 
fendant was  an  infant  when  the  plaintiff  assumed  that  the  promise  was 
made,  to  find  him  guilty  they  must  find  that  the  promise  was  made 
while  he  was  under  age,  or  they  could  not  inquire  as  to  what  he  had 
■aid  or  done,  after  he  becune  of  age,  that  might  look  like  a  ratification 
of  the  contract.    Held,  that  the  instruction  was  properly  refused. 

Where  there  is  evidence  before  the  jury  tending  to  establish  a  fact,  it  is 
the  duty  of  the  Court,  where  a  specific  instruction,  correct  in  point  of 
law,  is  asked  for  in  relation  to  the  fact,  to  give  it. 

ERROR  to  the  Henry  Circuit  Court. 

Perkins,  J. — This  was  an  action  on  the  case  com- 
menced in  Rush  county  by  Phebe  Ann  Shelton^  by  her  next 
friend,  Benjamin  C.  Plummer,  against  Charles  Corunoa^, 
to  recover  damages  for  the  breach  of  a  promise  of  mar- 
riage. 
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Pleas,  the  general  issue,  and  a  plea  that  the  defendant,    Hay  Tmrm, 

at  the  time  of  making  said  promise,  was  an  infant.    Re-  '. — 

plication  to  the  plea  of  infancy,  that  the  defendant  rati-  ^"*^^^ 
fied  said  promise  after  arriving  at  majority.  Rejoinder,  Sh«ltow. 
that  the  defendant  did  not  so  ratify.  Issue.  At  this 
point  a  change  of  venue  was  granted,  on  the  application 
of  the  defendant,  to  Henry  county.  The  cause  was  there 
tried  by  a  jury  and  the  plaintiff  obtained  a  verdict  and 
judgment  for  1,500  dollars.     A  new  trial  was  denied. 

On  the  trial  the  plaintiff  was  permitted  to  prove  that 
letters  had  passed  between  herself  and  the  defendant; 
and  it  was  objected  that  this  should  not  be  done  unless 
the  letters  themselves  were  produced  in  evidence. 

We  think  the  plaintiff  had  a  right  to  prove  by  parol 
the  fact  that  letters  had  passed  between  the  parties. 
After  having  proved  the  existence  of  the  letters,  it  was 
at  her  option  to  introduce  them  or  not  in  evidence,  or  to 
prove  their  contents  or  not  if  they  were  lost.  If  the  con- 
tents of  the  letters  were  not  introduced  in  evidence,  the 
fact  of  their  existence  would  pass  for  what  it  was  worth; 
but  its  force'  as  tending  to  prove  a  marriage  contract 
would  be  diminished,  if  not  destroyed,  by  the  contents  of 
the  letters  being  withheld. 

The  Court  gave  this  instruction  to  the  jury,  the  defend- 
ant objecting : 

*'It  was  not  necessary  that  the  plaintiff  should  prove  « 
an  express  promise  on  her  part  to  marry  the  defendant; 
but  it  may  be  inferred  from  the  fact  of  her  making  no  ob- 
jection at  the  time,  carrying  herself  as  one  consenting 
and  approving,  receiving  his  visits  as  a  suitor,  writing 
letters  to  him,  and  such  like  circumstances,  indicating  her 
assent.  Her  readiness  and  willingness  to  perform  may 
be  proved  by  her  conduct  and  expressions  and  prepara- 
tions for  the  marriage." 

The  fault  found  with  this  instruction  is,  that  it  assumes 
the  facts  recapitulated  in  it  to  be  proved,  and  we  think 
the  jury  might  so  have  understood  it.  The  jury  are  the 
sole  judges  of  what  facts  are  proved  to  them  in  a  cause ; 
and,  in  this  case,  the  Court  should  have  charged  hypo- 


386  CASES  IN  THE  SUPREME  COURT 

Ma/ Term,    thetically,  saying  to  them  that  if  ihey  found  that  such 

i- : and  such  facts  were  proved,  they  might  find  a  promise,  &c. 

OonAWAT         rjij^^  Court  refuscd  the  following  instruction: 
SHKLTmr.         « The  jury  have  nothing  to  do  with  the  fact  that  this 
case  has  been  brought  here  on  change  of  venue  from  the 
county  of  Rush.    There  is  nothing  in  that  fact  that  can 
legitimately  prejudice  the  defendant  or  his  cause." 

This  instruction  should  have  been  given.  The  attor- 
neys for  the  plaintiff  below  should  not  have  been  per- 
mitted to  use  the  fact  of  such  change  in  argument. 

The  defendant  asked  an  instruction  as  follows : 

'4n  this  case,  if  the  jury  believe  from  the  evidence  that 
the  defendant,  Conaway,  was  under  age  at  the  time  the 
plaintiff  assumes  the  contract  was  made,  to  find  the  de- 
fendant guilty,  they  must  find  that  the  contract  was  made 
by  him  while  he  was  under  age,  or  they  have  no  inqoiriea 
to  make  as  to  what  he  may  have  said  or  done  after  he 
came  of  age  that  may  look  like  a  confirmation  or  ratifi- 
cation of  the  contract,  for  there  is  none  in  that  case  to 
ratify." 

There  was  no  error  in  refusing  this  instruction. 

Looking  at  it  in  reference  to  the  trial  upon  the  general 
issue,  it  was  wrong ;  for  a  promise  made  after  the  defend- 
ant was  of  age,  without  any  reference  to  a  previous  one 
while  a  minor,  would  support  the  plaintiff's  case  under 
^  that  issue. 

Looking  at  it  in  reference  to  the  trial  upon  the  issue  on 
the  replication  to  the  plea  of  infancy,  it  was  wrong ;  for 
the  defendant,  by  that  plea,  admitted  the  original  promise 
while  a  minor,  and  nothing  remained  to  be  proved  bat 
the  ratification. 

The  following  instruction  was  refused  on  the  ground 
that  there  was  no  evidence  to  which  it  could  be  appli- 
cable : 

^'  Should  the  jury  find,  from  the  facts  in  evidence,  that 
the  case  is  made  out,  and  that  there  was  also  seduction, 
it  will  be  the  duty  of  the  jury  to  take  into  consideration,  in 
mitigation  of  damages,  any  evidence  that  may  appear  of 
the  easy  virtue,  want  of  chastity,  or  improper  conduct,  on 


Sherman  and  Others  v.  Sherman. 

Where  a  mortgage  ia  given  to  eecure  the  payment  of  a  note,  anj  act  which 
discharges  the  no<e,  discharges,  also,  the  mortgage. 

Where  a  note  has  heen  snrrentiered  b j  the  payee  to  one  of  the  makers  with 
an  intention  of  canceling  it,  a  delivery  of  the  note  by  sach  maker  to  the 
payee's  administrator,  upon  his  demand,  in  ignorance  of  the  makers' 
rights,  will  not  revive  the  debt. 

The  surrender  of  a  note  by  the  payee  to  the  maker,  is  prima  faeU  a  satis- 
faction or  release  of  the  debt. 

A  father  who  had  made  advancements  to  his  other  children,  conveyed  a 
tract  of  land  to  his  sons  A.  and  B.,  taking  from  them  a  note  and  mort- 
gage to  operate  as  a  check  upon  their  conduct  and  not  to  be  collected, 
intending  the  land  as  a  gift  subject  to  the  support  of  himself  and  wife. 
A-  and  B,  supported  the  father  and  mother  during  their  joint  lives. 

Vol.  IIL— 43 


V. 


OP  THE  STATE  OP  INDIANA.  887 

the  part  of  the  plaintiff,  at  the  time,  or  after  the  contract    ^^7  Term, 
was  made."  ^^^^' 

The  only  evidence  that  would  render  the  instruction 
relevant,  was,  that  "  the  plaintiff's  child  was  begotten  at 
the  defendant's  second  visit  to  her  as  a  suitor,  (the  first 
having  been  some  five  months  previous,)  in  her  mother's 
room  where  the  whole  family  were  sleeping,  and  within 
arm's  length  of  where  the  plaintiff's  sister  was,  at  the 
time,  sitting  with  her  suitor,  though  it  is  not  asserted  that 
the  two  latter  knew  of  the  sexual  intercourse  by  which 
said  child  was  begotten." 

Where  there  is  any  evidence  tending  to  establish  a 
fact,  its  weight  is  for  the  jury,  and  it  renders  instructions 
upon  the  point  relevant.  We  think  the  facts  above  stated 
amounted  to  some  evidence  for  the  consideration  of  the 
jury  and  that  the  instruction  should  have  been  given  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

M.  D.  Logan  and  S.  W.  Parker ^  for  the  plaintiff. 

•/.  Robiruany  for  the  defendant. 

(1)  See  Taylor  v.  HiUyer,  3  Blackf.  433. 
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and  about  four  days  before  bis  deatb,  tbe  father  deliTered  tbe  mort- 
gage and  note  to  B.,  saying  that  he  "wished  him  to  keep  them  till  he, 
the  father,  and  the  mother  -were  dead,  and  then  the  mortgage  would  be 
Toid.  He  had  often  said  he  did  not  wish  A.  and  B.  to  pay  anything  for 
the  land,  but  only  to  support  their  parents.  A.  and  0.  had  alao  sup- 
ported the  mother  since  his  death.  The  note  and  mortgage  were  aAer^ 
wards  demanded  of  B.  by  the  father's  administrator  and  delivered  up 
by  B.,  under  protest  against  the  rightfulness  of  the  demand  and  in  igno- 
rance of  his  legal  rights;  and  the  administrator  filed  his  bill  for  tka 
foreclosure  of  the  mortgage.    Htld,  that  the  bill  would  not  lie. 


Thur$day, 
May  27. 


ERROR  to  the  Jefferson  Circuit  Court.. 

Perkins,  J. — Bill  in  chancery  to  foreclose  a  mortgage. 
The  bill  states  that,  on  the  12th  day  of  /ontuiry,  1847, 
Daniel  and  Charles  B,  Sherman  were  indebted  to  Bencmi 
Sherman  in  the  sum  of  800  dollars,  as  evidenced  by  a 
promissory  note  of  which  the  following  is  a  copy : 

*'$800.  Two  years  after  date,  we,  or  either  of  us,  pro- 
mise to  pay  to  Bcnoni  Sherman,  or  order,  eight  hundred 
dollars,  without  relief  from  valuation  or  appraisement 
laws,  for  value  received.  January  12, 1847.  Danid  Sher- 
man, Charles  B,  Shcrman.^^ 

That,  being  so  indebted,  they  did,  at  the  date  aforesaid, 
execute  to  said  Benoni  a  mortgage  upon  certain  real  estate 
to  secure  the  payment  of  said  indebtedness,  which  mort* 
gage  was  conditioned  "  that  if  the  said  Daniel  and  Charles 
B.  Sherman  shall  well  and  truly  pay,  or  cause  to  be  paid, 
^unto  the  said  Bcnoni  Sherman,  their  certain  promissory 
note  of  even  date  herewith,  in  favor  of  the  said  Benoni 
Sherman,  for  the  sum  of  eight  hundred  dollars,  without 
relief  from  valuation  or  appraisement  laws,  due  and 
payable  two  years  from  the  date  hereof,  for  value  re- 
ceived, and  according  to  the  tenor  and  effect  thereoft 
then,"  &c. 

The  bill  further  states  that  the  time  fixed  for  payment 
has  passed,  and  the  money  has  not  been  paid;  that  no 
proceedings  at  law  have  been  had  for  its  collection;  that 
said  Benoni  is  dead,  and  Shedar  Sherman,  the  plaintiff  in 
the  bill,  is  administrator  on  his  estate.  The  bill  prays  a 
foreclosure,  &c. 

The  defendants  answered,  admitting  the  note  and  mort- 
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gage,  and  their  non-payment;  the  death  of  Benoni  Sher-   May  Tenn, 

iTuzn,  and  the  appointment  of  the  plaintiff,  SAcdar,  as  ! — ! 

fiulministrator;  but  they  insist,  in  defense,  that  they  are  SHhnMAir 
not,  and  never  were,  bound  to  pay  the  demand  in  ques-  Sherhax. 
lion.  They  say  that  Benoni  Shctnnan  was  their  father; 
that  he  deeded  to  them,  as  a  gift,  the  tract  of  land  men- 
tioned, but,  to  secure  to  himself  and  wife  a  maintenance 
during  their  several  lives,  and  for  no  other  purpose,  he 
exacted  the  note  and  mortgage  in  suit;  that  he  and  his 
wife  were  supported  by  said  defendants  while  said  Benoni 
lived,  and  that  his  wife  is  still  supported  by  them.  They 
further  say  that,  a  short  time  before  his  death,  said  Benoni 
surrendered  said  note  and  mortgage  to  Charles  B.  Sher^ 
many  one  of  the  defendants,  to  be  canceled,  but  that, 
after  his  death,  the  plaintiff,  as  administrator,  demanded 
them,  and  they  were,  in  ignorance  of  the  law  and  under 

« 

remonstrance,  given  up  to  him. 

The  usual  replication  was  filed,  and  depositions  were 
taken.  The  Court  decreed  a  foreclosure  of  the  mort- 
gage, &c. 

It  sufficiently  appears  by  the  evidence  that  Benoni 
Sherman,  deceased,  was  the  owner  of  the  land  covered  by 
said  mortgage,  and  that  he  deeded  it  to  his  two  sons,  Da- 
niel  and  Charles  £.,  taking  back  from  them,  at  the  time, 
the  note  and  mortgage  in  question ;  that  he  had  previ- 
ously aided  his  other  children,  and  that  he  intended  the 
land  conveyed  to  said  Daniel  and  Charles  as  a  gift,  subject 
to  the  support  of  himself  and  wife;  that  he  took  the  note 
and  mortgage  as  a  means  of  securing  that  support,  and 
to  operate  as  a  check  upon  the  conduct  of  his  sons,  and 
not  to  be  collected ;  or,  as  he  himself  expressed  it  to  one 
of  the  witnesses,  four  days  before  his  death,  ''he  had 
given  to  Charles  and  Daniel  the  place  and  had  taken  a 
mortgage  for  his  support,"  &c.,  "as  Charles  was  a  wild, 
rambling,  young  man,  and  he  did  not  know  what  might 
happen.  But  now,  as  Charles  had  married  and  settled, 
he  ^did  not  hold  the  mortgage  against  the  place  any 
kmger."  It  further  appears  that  said  Benoni  and  wife 
were  supported  by  his  said  sons  while  he  lived,  and  that 
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May  Term,    hui  gaid  wife  had  been  since  his  death;  that  about  four 

L_  days  before  his  deafti,  being  in  good  health  and  not  cou- 

SanufAN  templating  his  decease,  he  delivered  said  note  and  mort- 
SHDMAir.  gage  to  his  son  CharleSy  with  the  remark  that  "  he  wished 
him  to  keep  them  till  he  {Benont)  and  his  wife  were  dead, 
and  that  then  they  would  be  void  and  dead  also;"  and 
that  he  had  often  said  he  did  not  wish  his  sons  to  pay 
anything  for  the  farm,  only  to  support  their  parents.  It 
also  appears  that  the  administrator  of  said  Benonfs 
estate,  the  plaintiff  in  the  bill,  demanded,  as  his  legal 
right,  and  obtained  from  Charles,  he  objecting  to  the  right- 
fulness of  the  demand,  the  possession  of  said  note  and 
mortgage,  and  instituted  this  suit  for  their  collection. 

We  shall  not  inquire  whether  the  delivery  of  the  note  and 
mortgage  in  this  case  can  be  supported  as  a  donatio  mortis 
causa;  nor  whether  the  support  of  Benoni  and  wife  con- 
stitutes a  consideration  that  will  uphold  their  surrender. 
There  are  other  principles  upon  which,  in  equi^,  the 
case  can  be  determined. 

''Acts  and  declarations  may  amount  to  what,  in  the 
Court  of  Chancery,  will  be  equivalent  to  a  release  of  a 
debt."    2  Spence  Eq.  912. 

A  Court  of  Equity  will  order  the  delivery  up  and  can- 
cellation of  instruments,  where  they  €Lre  "clearly  esta- 
blished by  the  proofs  to  have  become  JunctusqffSdo  aiccoTdr 
ing  to  the  original  intent  and  understanding  of  both  par- 
ties;" and,  also,  ''where  it  has  been  fairly  inferable  from 
the  acts  or  conduct  of  the  party  entitled  to  the  benefit  of 
the  deed  or  other  instrument,  that  he  has  treated  it  as  re- 
leased, or  otherwise  dead  in  point  of  effect."  2  Story^ 
Eq.  p.  19. 

Some  of  the  cases  in  which  these  principles  have  been 
applied,  are  as  follows: 

In  Wekett  v.  U%,  2  Bro.  P.  C.  386,  "  Mr.  Piggat,  a 
short  time  before  his  death,  said  to  his  wife,  who  was  his 
executrix  and  residuary  legatee,  he  had  Rabjfs  bond 
which  he  did  not  deliver  up  as  he  might  live  to  want  it, 
but  added, '  when  I  die  he  shall  have  it,  he  shall  not  be 
troubled  or  asked  about  it.'    On  the  death  of  Mr.  PiggUj 
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Baby  aaked  the  widow  to  give  up  the  bond,  on  which  she 
did  not  deny  that  the  directions  had  been  given  t6  her, 
and  told  Baby  he  might  be  easy,  for  it  was  safe  in  her 
hands,  and  that  if  she  married  she  would  give  it  up  to 
him.  Lord  Macclesfield^  and  afterwards  the  House  of 
LfOrds,  held  that  the  executri;^,  who  had  married  and 
sought  to  put  the  bond  in  suit,  was  trustee  of  the  bond 
for  Baby^  and  she  wels  ordered  to  deliver  it  up.  In  Bich-^ 
ardv.  SymSy  2  Eq.  Ca.  Abr.  617;  S.  C.  Barnard,  p.  90, 
^e  facts  appear  to  have  been  that  the  mortgagee  said  to 
the  mortgagor,  'Take  back  your  writings,'  namely,  a 
mortgage  and  bond,  *I  freely  forgive  you  the  debt;'  the 
mortgagor  accordingly  took  them,  and  it  was  alleged  the 
mortgagee  at  the  same  time  made  a  verbal  statement  to 
the  mother  of  the  mortgagor,  to  the  effect  that  he  had  in- 
tended to  forgive  the  debt.  Lord  Hardwicke  considered 
that,  by  the  parol  declaration,  if  proved,  the  debt  would 
be  extinguished,  and  that  the  heir  of  the  mortgagee  would 
become,  by  construction  of  law,  trustee  for  the  mort- 
gagor." 2  Spence,  912,  n.  (i.)  So,  in  Flower  v.  Marten^  2 
Mylne  and  Craig,  474,  "  where  a  father,  upon  payment 
of  the  debts  of  his  son,  took  a  bond  from  the  latter,  and 
it  was  apparent,  from  all  the  circumstances,  that  the 
father  did  not  intend  it  as  an  absolute  security  against 
the  son,  but  in  some  sort  as  a  check  upon  his  future  con- 
duct, and  that  he  did  not  intend,  after  his  death,  that  it 
shoufd  be  treated  as  a  debt  due  from  his  son  to  his  estate, 
or  to  be  put  in  force  against  him ;  it  was  decreed  that  the 
bond  should  be  delivered  up  by  the  executors  to  be  can- 
celled."   2  Story,  supra,  p.  20. 

Here  are  two  classes  of  cases  in  which  equity  will  de- 
cree the  delivery  up  of  instruments,  the  evidences  of  debt : 
1 .  Where  they  were  not  intended,  originally,  to  Jbe  en- 
forced; 2.  Where  they  were  intended,  originally,  to  be 
enforced,  but  that  intention  has  been  finally  abandoned. 
The  case  under  consideration  falls  within  both  these 
classes.  In  it,  we  may  remsu*k,  the  mortgage  was  but  a 
secority  for  the  note,  and  any  act  that  discharged  the  lat- 


May  Term, 
1852. 

Shkemah 

T. 
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Maj  Tenn,    ter,  discharged  the  former.     The  note  had  been  actaally 
surrendered  up  to  one  of  the  makers;  and  we  shall  treat 


^^^     it  as  though  it  had  never  been  returned  to  the  administra- 
Sbsbxak.     tor  of  the  payee,  for  it  was  done  in  ignorance  of  the  rights 
of  the  party,  and  without  intending  to  relinquish  any  he 
might  have,  and  without  the  consent  of  the  joint  maker; 
and  such  a  return  will  not  revive  an  extinguished  debt 
nor  change  the  liabilities  of  the  parties  in  this  suit.    Thei 
surrender  of  a  note  is,  prima  facie,  a  satisfaction  or  relin-i 
quishment  of  the  debt  evidenced  by  the  note.     And,  ixr 
the  present  case,  all  the  facts  go  to  show  that  the  note 
was  surrendered  with  a  view  to  the  relinquishment  of 

m 

what  was,  indeed,  a  legal  demand,  but  one  never  intended 
to  be  enforced  ;  and,  also,  with  a  view  to  prevent  its  be- 
ing collected,  on  the  decease  of  the  payee,  as  a  part  of 
his  estate  for  the  benefit  of  his  heirs.  Of  this  there  can 
be  no  doubt;  and  we  think,  on  the  authority  of  the  cases 
cited,  it  is  the  duty  of  a  Court  of  Equity  to  enjoin  its 
collection  for  such  a  purpose.  It  is  true  the  defendant, 
Charles y  was  not  directed  immediately  to  destroy  the  note; 
but  the  unqualified  possession  was  given  to  him  to  con- 
tinue till,  on  the  happening  of  a  future,  but  certain  event, 
the  note  should  become  ''void^'  and  "dead,"  without  pay- 
ment ;  till,  in  short,  it  should  "  become  functus  officiOj  ac- 
cording to  the  original  intent  and  understanding  of  both 
parties." 

Suppose  this  had  been  a  suit  to  compel  the  re-delivery 
of  this  note  from  Charles  B,  Sherman  to  Bcnonfs  adminis- 
trator, would  it  have  been  sustained  on  the  facts  now  ap- 
pearing in  the  record?  If  not,  then,  the  present  suit 
should  not  be.  It  will  be  observed  that  this  bill  is  not 
in  behalf  of  the  widow  to  secure  a  support  for  her.  She 
is  not  .complaining;  and  when  she  does  complain  it 
will  be  time  enough  to  ascertain  what  can  be  done  for 
her.  This  bill  is  to  collect  the  note  in  question  for  the 
benefit  of  all  Benonis  heirs,  a  part  of  whom,  he  intended, 
should  not  have  any  of  it ;  and,  if  successful,  would  de- 
stroy the  claim  of  the  widow  to  future  support^  an  well 
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as  deprive  the  defendants  of  their  reward  for  the  sup-  May  Tenn, 

port  they  have  given.    We  tiiink  the  decree  below  should 1 

be  reversed.  Tmot 

Per  Curiam, — The  decree  is  reversed,  with  costs.   Cause  Jombox. 
remanded,  ^c. 

J.  Sullivan^  for  the  plaintiffs. 

/.  G.  Marshall^  for  the  defendant. 


Thbop  v.  Johnson  and  Wife. 

A  plea  to  a  petition  for  the  aRsignment  of  dower,  alleged  that  the  dower 
of  the  widow  was  barred  by  a  decree  of  the  Decatur  Circuit  Court  there- 
tofore rendered,  Ac,  but  made  no  further  mention  of  the  decree.  Held, 
that  the  plea  was  bad  for  not  setting  out  the  decree. 

Where  land  is  devised  upon  a  condition  subsequent,  the  non-performanea 
of  the  condition  authorizes  the  heirs  of  the  devisor  to  enter  upon  tha 
land,  and  thus  destroy  the  devise;  but,  until  the  entry,  those  holding 
under  the  devisee  are  entitled  to  the  land. 

To  a  petition  for  the  assignment  of  dower  by  the  widow  of  a  devisee  of 
land  devised  upon  a  condition  subsequent,  a  plea  alleging  as  a  defense 
the  non-performance  of  the  condition,  but  not  showing  that  the  defend- 
ant is  an  heir  of  the  devisor,  is  bad. 

Upon  the  hearing  of  a  petition  for  the  assignment  of  dower,  the  right  of 
the  petitioner  to  dower  was  established,  and  the  Court  having  appointed 
commissioners  to  make  an  assignment  thereof,  instructed  them  to  assign 
the  same  according  to  the  value  of  the  land  at  the  time  of  the  assign- 
ment, exclusive  of  the  improvements  made  after  the  husband's  aliena- 
tion. Held,  that  the  defendant,  being  the  grantee  of  the  husband,  could 
not  complain  of  the  instruction. 

An  instruction  to  commissioners  appointed  to  assign  dower,  to  assign  the 
aame  by  metes  and  bounds,  will  be  presumed  to  be  right  where  the  record 
does  not  contain  the  evidence. 


ERROR  to  the  Decatur  Circuit  Court.  ThuT$day, 

Blackford,  J. — Isaac  M.  Johnson  and  Kexia^  his  wife,  "*y^- 
filed  a  petition  in  the  Decatur  Circuit  Court.  The  object 
of  the  petition  was  to  obtain  dower  in  certain  real  estate, 
on  the  ground  that  one  Samuel  D.  Henry  died  seized  of 
the  estate  in  fee,  leaving  said  Kezia  his  widow.  The  pe- 
tition alleges,  inter  alia^  that  said  Joknson  has  married  said 
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Maj  Term,    Kezia,  and  that  Thrap^  the  defendant,  has  the  legal  title 

1 —  to  said  estate,  by  virtue  of  a  decree  in  chancery. 

^'  The  defendant  pleaded  three  pleas. 

Johubon.         First — That  said  Henry  did  not  die  seized  of  said  estate 
in  fee  as  alleged. 

Secondly — That  the  dower  of  said  Kezia  was  barred 
by  a  decree  of  the  Decatur  Circuit  Court  theretofore  ren- 
dered of  and  concerning  ^aid  land,  wherein  said  7%np 
was  complainant,  and  said  Johnson  and  wife  were  de- 
fendants. 

The  following  is  the  third  plea:  That  said  land  was 
held  by  said  Samuel  D.  Henry,  at  the  time  of  his  death, 
by  virtue  of  the  last  will  and  testament  of  his  father,  Wil- 
liam  Henry,  deceased;  that  the  devise  was  made  agree- 
ably to  an  article  of  agreement  between  said  Samuel  and 
his  father,  which  article  provided  that  said  Samuel  should 
support  the  widow  of  his  father  during  her  life.  Av^- 
ment,  that  said  Samuel  did  not  support  said  widow  of  his 
father,  as  he  was  to  do  by  said  agreement. 

Replication  to  the  first  plea,  that  said  Samuel  D.  Henry 
did  die  seized  in  fee  of  the  said  land. 

Demurrers  to  the  second  and  third  pleas,  and  the  de- 
murrers sustained. 

The  issue  on  the  first  plea  was  submitted  to  the  Court 

The  Court  found  that  the  facts  stated  in  the  petition 
were  true ;  that  the  land  had  been  aliened  by  said  Stpnuel 
D,  Henry,  in  the  year  1825;  and  that  the  said  Kezia  was 
lawfully  entitled  to  the  dower  claimed  in  the  petition. 

The  Court  also  appointed  commissioners  to  assign  the 
dower,  and  instructed  them  to  make  the  assignment  ac- 
cording to  the  value  of  the  land  at  the  time  of  the  assign- 
ment, exclusive  of  the  increased  value  caused  by  improve- 
ments made  since  the  alienation  of  the  land  by  said  Sam- 
uel D,  Henry,  The  commissioners  were  also  instructed 
to  set  off  the  dower  by  metes  and  bounds. 

The  second  plea  is  bad,  on  the  ground  that  the  decree 
relied  on  in  that  plea  is  not  set  out.  The  plea  alleges 
that  the  dower  was  barred  by  the  decree ;  but  that  alle- 
gation is  a  mere  conclusion  of  law.    The  decree  should 
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have  been  set  out,  so  that  the  Court  could  have  deter-    May  Term, 

mined  whether  or  not  the  dower  was  barred  by  the  de- 

cree.  Throf 

V. 

The  third  plea  is  also  bad.  By  the  will  mentioned  in  JonNsov. 
the  plea,  Samuel  D,  Henry  took  the  legal  title  to  the  land. 
If,  in  consequence  of  the  article  of  agreement  mentioned 
in  the  plea,  any  condition  was  annexed  to  the  devise,  it 
was  a  condition  subsequent.  Supposing  there  was  such 
a  condition,  the  non-performance  thereof  would  have  au- 
thorized the  heirs  of  the  devisor  to  enter  on  the  land  and 
thus  destroy  the  devise.  But,  until  such  entry,  those  hold- 
ing under  the  devisee  are  entitled  to  the  land.  Crass  v. 
Carson^  8  Blackf.  138.  There  is  no  intimation  in  the 
plea,  that  the  defendant  is  an  heir  of  the  devisor. 

The  defendant  cannot  complain  of  the  instruction  to 
the  commissioners  to  assign  the  dower  according  to  the 
value  of  the  land  at  the  time  of  the  assignment,  exclu- 
flive  of  the  improvements  made  after  the  husband's  alien- 
ation. We  formerly  decided  that  the  value  of  such  im- 
provements was  not  to  be  taken  into  consideration.  Wil- 
won  v.  OcUmany  2  Blackf.  223.  But  since  that  time  the 
qaestion  has  been  differently  decided  in  England.  Doe 
d.  Riddell  v.  Gwinndly  1  Adol.  &  Ellis,  682.  The  point  is 
not,  in  this  case,  material ;  for,  if  the  Court  erred  as  to 
that,  the  error  was  in  favor  of  the  defendant. 

The  instruction  to  the  commissioners  to  assign  the 
dower  by  metes  and  bounds  is  objected  to.  The  record 
does  not  contain  the  evidence,  and  we  must  presume  that 
the  evidence  showed  that  the  dower  ought  to  be  set  off 
by  metes  and  bounds. 

Per  Curiam. — The  decree  is  affirmed,  with  costs. 

J.  RoUnsoUy  for  the  plaintiff. 
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May  Terra, 
1852? 

Hakbert 

V. 
BUXOICT. 


Thurtday, 
May  27. 


Harbert  V,  DuMONT  and  Another. 

Where  parol  evidence  is  admitted  at  the  trial,  without  objection,  the  ques- 
tion of  its  admissibility  cannot  be  raised  on  error. 

The  receipt  of  usurious  int(>rest,  "while  the  statute  of  1845  enacting  ihaX 
usurious  interest  paid  should  not  be  recovered  back  was  in  force,  was  a 
benefit  to  the  recipient  and  a  valid  consideration  for  an  agreement  to 
extend  the  time  for  the  payment  of  a  note. 

A  valid  agreement  by  a  creditor  with  the  principal  debtor,  wilhont  the  con- 
sent of  the  surety,  not  to  sue  for  a  limited  time  after  the  debt  is  due, 
discharges  the  surety. 

The  plaintiff  who  after  a  demurrer  to  a  plea  has  been  overraled,  replies 
to  the  plea,  waives  all  objection  to  the  overruling  of  the  demamr. 

The  party  in  whose  favor  a  demurrer  haa  been  decided,  cannot  complain 
of  the  decision. 

ERROR  to  the  Dearborn  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  commenced 
in  Marckf  1849,  by  Harbert  against  Cheeky  Dumonty  and 
Olenn,  The  suit  was  founded  on  two  promissory  notes 
given  by  the  defendants  to  the  plaintiff.  The  note^  were 
joint  and  several  and  were  signed  as  follows:  William  F. 
Cheeky  Ebenezer  Dumonty  William  Glenn. 

Two  of  the  defendants,  Dumont  and  Glenn^  filed  seven 
pleas. 

First,  the  general  issue. 

The  second  plea  is  as  to  70  dollars  of  the  principal 
debt,  and  to  the  interest  since  the  11th  of  JMaj/,  1848,  and 
to  the  costs.  This  plea  alleges  the  receipt  of  usorious 
interest  by  the  plaintiff  on  the  notes  at  various  times 
after  they  fell  due,  to-wit,  in  1845,  1846,  &c.,  to  the 
amount  of  70  dollars,  in  pursuance  of  various  usarioos 
agreements  made  by  the  plaintiff  with  Cheek. 

The  third  plea  is  similar  to  the  second. 

The  fourth  plea,  which  is  in  bar  of  the  whole  action, 
alleges  that  these  two  defendants  signed  the  notes  as 
sureties  of  Cheeky  which  was  known  to  the  plaintiff  when 
he  took  the  notes;  that  after  the  notes  fell  due,  the  plain- 
tiff, in  pursuance  of  various  usurious  agreements  with 
Cheek  (which  are  described)  made  at  different  times,  to- 
wit,  one  on  the  15th  of  May^  1845,  one  on  the  12th  of 
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JIfoy,  1846,  &c.,  gave  him,  Cheek,  further  time  for  pay-    May  Term, 

ment,  in  consideration  of  certain  usurious  interest,  to-wit, \ 

10  per  cent,  per  annumy  paid  to  the  plaintiff  by  Cheek  at      H^****^ 
the  said  times  of  making  said  agreements ;  which  agree-      Dumont. 
ments  and  payments  were  made  without  the  consent  of 
these  defendants  or  either  of  them. 

The  fifth  plea  is  pleaded  in  bar  of  the  whole  action. 
It  states  that  these  two  defendants  were  only  sureties, 
which  the  plaintiff  knew  when  he  took  the  notes ;  that 
after  the  notes  fell  due,  the  plaintiff  and  Cheeky  without 
the  consent  of  these  defendants,  agreed  that  Cheek  should 
have  further  time  for  payment  of  the  notes,  on  payment 
of  the  legal  interest  in  advance  for  the  delay.  Averment, 
that  the  interest  was  paid  in  advance  and  the  time  given 
without  the  consent  of  these  defendants  or  either  of  them; 
that,  during  the  time  so  given,  Cheek  was  solvent,  but 
afterwards  became  insolvent. 

The  sixth  and  seventh  pleas  are  similar  to  the  fifth. 

The  second,  third,  and  fourth  pleas  were  demurred  to, 
and  the  demurrers  overruled.  To  the  second  and  third 
pleas  the  plaintiff  afterwards  replied,  denying  the  usuri- 
ous agreement  and  the  receipt  of  usurious  interest  relied 
on  in  those  pleas. 

Replication  to  the  fourth  plea,  that  the  plaintiff  did  not 
give  further  time  for  payment  in  manner  and  form  as  in 
that  plea  alleged. 

The  fifth,  sixth,  and  seventh  pleas  were  demurred  to 
and  the  demurrers  sustained. 

Judgment  by  default  against  Cheek. 

The  issues  of  fact  were  tried  by  the  Court,  and  judg- 
ment rendered  for  the  defendants,  Dunumt  and  Glenn. 

On  the  trial,  the  plaintiff  gave  in  evidence  the  notes 
described  in  the  declaration.  The  defendants,  DurnorU 
and  Olenny  introduced  evidence  (which  was  not  objected 
to)  strongly  tending  to  prove  that  they  were  only  sureties 
of  Cheek,  and  were  known  to  be  so  by  the  plaintiff;  that 
after  the  notes  fell  due,  the  plaintiff  agreed  wi^h  Cheek  to 
give  him  further  time  for  payment,  on  Cheek* t  paying  cer- 
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Haj  Term,   tain  UBuriouB  interest:  that  the  usurious  interest  was 

1852 
'. accordingly  paid  and  the  time  given. 

HAEBttT  y^^  think  that  the  evidence  was  safficient  not  only  to 

DuMoxr.  prove  the  second  and  third  pleas,  which  are  to  a  part 
only  of  the  demand,  but  also  to  prove  the  fourth  plea, 
which  is  in  bar  of  the  whole  cause  of  action. 

The  question  whether  parol  evidence  was  admissible 
to  prove  these  defendants  to  be  sureties  cannot  be  raised 
now.  The  objection  should  have  been  made  below  when 
the  evidence  was  offered. 

We  have  only  to  consider  whether  the  issue  raised  by 
the  replication  to  the  fourth  plea,  which  issue  has  been 
found  for  the  defendants,  is  material. 

The  materiality  of  that  issue  depends  upon  two  ques- 
tions :  first,  whether  the  consideration  of  the  agreements 
to  give  time  was  valid;  and  if  so,  then,  secondly,  whether 
the  giving  of  the  time  discharged  the  sureties. 

The  consideration  of  the  agreements  was  the  payment 
of  usurious  interest.  By  the  statute  of  1845,  which  was 
in  force  when  the  agreements  were  made,  the  plaintiff 
has  a  right  to  retain  that  interest.  Acts  of  1845,  p.  12. 
That  being  the  case,  the  receipt  of  the  interest  was  a 
benefit  to  the  plaintiff,  and  a  valid  consideration  for  the 
agreements. 

With  regard  to  the  second  question,  the  plaintiff^s 
counsel  has  certainly  presented  us  with  a  strong  argu- 
ment to  show  that  the  sureties  are  not  discharged  by  the 
time  given  to  the  principal.  It  must  be  admitted  that  a 
valid  agreement  not  to  sue  for  a  debt  for  a  limited  time, 
cannot  be  pleaded  in  bar  of  an  action  brought  for  the 
debt  within  the  time.  ThinMeby  v.  Barron^  3  Mees.  and 
Welsby,  210.  fiut  still  the  law  is  well  settled,  that  such 
an  agreement  by  a  creditor  with  his  principal  debtor,  dis- 
charges the  surety.  It  is  said  that  such  agreement  ties 
up  the  hands  of  the  creditor,  because,  if  he  breaks  it,  he 
may  be  sued  for  damages.  Per  Parke,  Baron,  in  Thim- 
Ueby  V.  Barron,  sup-a.  Lord  Truro,  in  discussing  this 
subject  very  recently,  uses  the  following  language:  '*Bat 
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it  may  be  said  that  the  effect  of  the  contract  is  not  to  de-   Ti^V  Tena, 

1  A'^Q 

prive  the  creditor  of  the  power  of  suing  the  debtor  at '- — 

law,  as  the  covenant  not  to  sue  could  not  be  pleaded  in  ^^b^rt 
bar  to  an  action  for  the  debt,  although  it  might  subject  Bumomt, 
the  creditor  to  an  action  for  suing  contrary  to  his  cove- 
nant. To  this  it  may  be  replied,  that  liability  to  such 
action  has  a  tendency  to  operate  on,  and  to  fetter,  the 
discretion  of  the  creditor  in  determining  whether  to  sue 
the  debtor  or  not.  If  the  creditor  had  not  fettered  his 
discretion  by  the  covenant,  the  determination  or  exercise 
of  the  discretion  would  be  regulated  by  a  consideration 
of  the  expediency  of  suing  the  debtor  under  any  existing 
circumstances ;  but  the  existence  of  such  a  covenant  in- 
troduces a  new  and  important  circumstance,  operating 
upon  the  expediency  of  suing  or  not,  because  the  creditor 
id  to  be  supposed  to  be  stimulated  by  views  of  his  own 
interest  merely,  but,  by  reason  of  the  existence  of  the 
covenant,  he  has  to  estimate  the  possible  consequence,  in 
point  of  damages,  for  breach  of  the  covenant,  against 
the  possible  advantage  of  suing;  and  the  evil  likely  to 
result  from  the  former  may,  in  his  estimation,  outweigh 
the  advantage  to  be  derived  from  the  latter;  and  it  is  not 
beyond  doubt  that  the  state  of  things  created  by  the  cre- 
ditor has  changed  the  situation  of  the  surety,  and  de- 
prived him  of  an  advantage  which  he  would  otherwise 
have  enjoyed."  Owen  v.  HomaUy  3  English  Law  and 
Equity  Reports,  112,  122,  123. 

We  have  no  doubt,  therefore,  but  that  the  issue  raised 
by  the  replication  to  the  fourth  plea  is  material.  The 
finding  of  that  issue  for  the  defendants,  Dumont  and 
Clenny  puts  an  end  to  the  plaintiff's  action  against  them. 

As  the  plaintiff,  after  his  demurrers  to  the  second,  third, 
and  fourth  pleas  were  overruled,  filed  replications  to 
those  pleas,  he  waived  all  objection  to  the  overruling  of 
those  demurrers. 

The  demurrers  to  the  fifth,  sixth,  and  seventh  pleas 
having  been  decided  in  the  plaintiff's  favor,  he  cannot, 
of  coarse,  complain  of  that  decision. 
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*^Yfl^o°'  Pw*  Curiam. — ^The  judgment  is  affirmed  with  costs. 
^ — - —  /.  RynaUy  J.  Morrison,  and  S.  Major ,  for  the  plaintiff. 

Thk  Stats 

y.  E.  Dumont  and  P.  L,  SpooTier,  for  the  defendants. 

Mamn. 


The  State,  on  the  Relation  of  Crandall,  v.  Mank  and 

Others. 

Baits  upon  the  official  boodn  of  public  officers  are  'within  the  proYisions  of 

ss.  5  and  10  of  c.  47  of  the  R.  S.  1843. 
Debt  upon  the  official  bond  of  a  justice  of  the  peace.    Damages  assossed 

at  14  dollars  and  judgment  for  the  plaintiff  accordingly,  and  against  the 

relator  for  costs.    There  appearing  to  have  been  no  reduction  by  way 

of  set-off,  Kdd,  that  the  judgment  against  the  relator  for  coats  vas 

right 
When  a  judgment  has  been  rendered  for  the  plaintiff,  he  cannot  complain 

that  a  demurrer  to  a  plea  was  overruled,  which,  if  valid  at  all,  iras  a  bar 

to  the  whole  action. 

Frid^^  ERROR  to  the  Delaware  Circuit  Court. 

JIfay  28.  Smith,  J. — ^This  was  an  action  of  debt  brought  by  the 

plaintiff  in  error  against  Mann  and  the  securities  on  his 
official  bond  as  a  justice  of  the  peace.  Two  breaches 
were  assigned.  The  first  was,  that  CrandaR  had  obtained 
a  judgment  against  one  Veachy  and  that  Mann,  the  jus- 
tice, had  unlawfully  neglected  to  issue  an  execution 
thereon  for  the  space  of  six  months.  The  second  breach 
alleged  that  Mann  issued  an  execution  on  said  judgment, 
which  was  levied  on  certain  articles  of  personal  property, 
and  returned  without  a  sale  being  made;  and  tiiat  the 
justice  neglected  to  issue  a  venditioni  exponas  for  the  space 
of  one  month,  whereby  the  relator  lost  the  benefit  of  his 
judgment. 

Several  pleas  were  filed  by  the  defendants,  and  die 
cause  was  submitted  to  the  Court  for  trial,  who  found  the 
issues  for  the  plaintiff  and  assessed  his  damages  at  14 
dollars.    Judgment  was  accordingly  rendered  in  his  favor 
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for  that  amount,  and  a  judgment  was  rendered  in  favor   May  Term, 
of  the  defendants  for  their  costs.  '- — 


The  plaintiff  contends  that  the  Court  erred  in  giving  ^ 

judgment  against  the  relator  for  codts.  The  Revised  Sta-  Spikoei. 
tutes  of  1843  confer  exclusive  jurisdiction  upon  justices  of 
the  peace,  in  all  actions  of  debt,  covenant,  or  assumpsit, 
where  the  amount  in  controversy  does  not  exceed  50  dol- 
lars, and  provide  that  when  any  such  action  is  brought 
in  the  Circuit  Court,  the  plaintiff  shall  be  adjudged  to 
pay  all  costs  incurred  therein.    Chapter  47,  ss.  5  and  10. 

We  are  of  opinion  that  suits  upon  the  official  bonds  of 
public  officers,  when  the  damages  claimed  are  less  than 
50  dollars,  are  within  these  provisions.  lb.,  s.  8.  The 
amount  recovered,  as  there  does  not  appear  to  have  been 
any  reduction  by  way  of  set-off,  is  the  proper  criterion 
of  the  amount  in  controversy.  Dayton  v.  Hall^  8  Blackf. 
656  (1.) 

The  plaintiff  also  contends  that  the  Court  erred  in 
overruling  a  demurrer  to  one  of  the  pleas.  He  could 
not,  however,  have  been  injured  by  this  decision,  because 
the  plea,  if  valid  at  all,  was  a  bar  to  the  whole  action. 
The  record  does  not,  indeed,  show  that  issues  were  joined 
on  any  of  the  pleas,  except  that  of  nul  tiel  record.  It  is 
evident  that  the  other  pleas  were  disregarded,  or,  if  issues 
^ere  joined  upon  them  and  submitted  to  the  Court,  such 
issues  were  found  for  the  plaintiff. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

W.  Hendersouy  for  the  plaintiff. 

W.  Marchy  for  the  defendants. 

(1)  See,  also,  EdmontU  v.  PoBkiM,  8  Blackf.  196;  Hem  ▼.  Orrgg,  I  Carter's 
Ind.  B.  81;  NOwn  ▼.  Tkt  State,  2  id.  249.    Also,  R.  S.  1852,  vol.  2,  p.  126. 


Hanna  V.  Spencer. 


lo  a  salt  upon  a  promissory  note,  a  guarantor  of  the  solvencj  of  the  maker 
IB  not  a  competent  witness  to  prove  that  the  note  was  executed  without 
ft  eonsideration. 
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Maj  Term, 
1852. 

Hanna 

▼. : 

SpEMOIft. 

Friday, 
May  38.; 


ERROR  to  the  Allen  Circuit  Court. 

Smitei,  J. — Assumpsit  by  the  plaintiff  in  error  against 
the  defendant  in  error  upon  a  promissory  note  for  the 
payment  of  93  dollars  and  40  cents.  Pleas:  1.  Non  as- 
sumpsit; 2.  That  the  note  was  made  upon  the  settle- 
ment of  a  certain  cost-bill,  which  Hanna,  as  a  marshal, 
claimed  to  be  due  him  by  Spencer,  and  that  there  was  a 
mistake  in  said  settlement,  and  nothing  was,  in  fact,  due; 
3.  Matters  of  set-off  under  the  common  counts. 

The  cause  was  submitted  to  a  jury,  who  found  a  ver- 
dict for  the  defendant,  and  a  motion  for  a  new  trial 
having  been  overruled,  judgment  was  rendered  accord- 


ingly. 


Upon  the  trial  Hugh  McCuUough  was  sworn  as  a  wit- 
ness for  the  defendant,  but,  before  testifying  in  the  case, 
he  was  questioned  upon  his  voir  dire  by  the  plaintiff. 
He  stated  that  the  note  sued  upon  was  executed  by  Spen- 
cer  and  given  to  him  to  be  sent  to  the  plaintiff,  and  that 
he  enclosed  the  note  in  a  letter  directed  to  the  plaintiff 
at  Indianapolis,  He  further  stated  that  he  did  not  recol- 
lect the  precise  language  used  in  the  letter,  but  believed, 
and  still  believes,  he  made  himself  liable,  and  bound 
himself  for  the  payment  of  the  note,  in  case  Spencer  was 
unable  to  pay  it.  The  plaintiff  then  objected  to  the  wit- 
ness being  permitted  to  testify  on  behalf  of  the  defend- 
ant, on  the  ground  that  he  was  interested,  but  the  Court 
overruled  the  objection,  and  the  witness  then  proceeded  to 
give  certain  evidence  which  was  material  to  support  the 
second  plea  of  the  defendant.- 

We  think  the  objection  to  this  evidence  should  have 
been  sustained.  The  substance  of  the  statement  of  the 
witness,  as  to  the  contents  of  the  letter  sent  by  him  to 
the  plaintiff,  was,  that  he  had  therein  or  thereby  guaran- 
tied the  payment  of  the  note.  No  objection  appears  to 
have  been  made  by  the  defendant  to  this  mode  of  proving 
the  contents  of  the  letter,  and  if  the  witness  was  right  in 
supposing  himself  liable  to  pay  the  note,  if  Spencer  could 
not,  and  we  must  presume  he  was  from  his  own  state* 
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ment,  he  was  interested  in  proving  that  it  was  given 
without  consideration. 

In  the  case  of  Pralher  v.  Lentz^  6  Blackf.  244,  it  was 
held,  that  the  assignor  of  a  note  was  incompetent  to 
prove  payment  by  the  maker  to  the  assignee,  in  a  suit  by 
the  latter  against  the  maker,  because  his  contract  of  war- 
ranty would  thereby  be  discharged.  In  this  case  we  must 
suppose  that  the  witness  only  guarantied  the  solvency  of 
the  maker  of  the  note,  and  not,  as  in  the  case  of  an  assign- 
or, the  validity  of  the  note  itself,  and,  therefore,  if  he  could 
defeat  the  suit  of  the  payee  against  the  maker  by  proving 
that  the  note  was  given  without  consideration,  he  would 
be  released  from  his  own  liability. 

Per  Curiam, — The  judgment  is  reversed,  and  the  ver- 
dict set  aside,  with  costs.     Cause  remanded,  &c. 

O.  H.  Smith  and  S.  YandeSy  for  the  plaintiff. 

D.  H.  Cclerick  and  /.  6.  Walpole,  for  the  defendant. 


May  Term, 
1852. 

McGaetnkt 

V. 

Tbs  State. 


McCartney  v.  The  State. 

Upon  the  trial  of  a  prisoner  on  an  indictment  for  forgery  in  passing  a 
counterfeit  bank-bilU  the  Court  allowed  a  witness  to  state,  in  answer  to 
a  question  of  the  prosecuting  attorney,  the  names  of  persons  who  were 
competent  judges  oC  the  genuineness  of  bank-bills.  Held,  that  there 
was  no  error  in  this. 

Upon  the  trial  of  such  an  indictment  the  state  may  prove,  in  order  to  show 
the  defendant's  criminal  intent,  that  about  the  time  the  bill  was  passed^ 
he  uttered  other  counterfeit  bill«t  on  the  same  bank  and  on  other  banks ; 
and  the  fact  that  indictments  against  the  defendant  are  pending,  or  have 
been  tried,  for  the  passini^  of  such  other  notes,  will  not  affect  the  admis- 
sibility  of  the  evidencie.  •  . 

The  state  may  also  prov^  what  the  defendant  said  at  the  time  of  passing 
the  bill  described  in  the  indictment,  in  regard  to  it. 

At  the  trial  upon  such  an  indictment,  the  Court  instructed  the  jury  that  if 
they  were  satisfied  that  the  defendant  uttered  in  payment  and  pat  away 
the  note  described  in  the  indictment;  that  it  was  forged  and  false,  and 
that  the  defendant  knew  it  to  be  so,  and  put  it  upon  the  person  n^med 
in  Uie  indictment,  with  intent  to  defraud  him;  no  other  proof  .of  the  ex- 
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istence  of  the  bank  upon  which  it  purported  to  be,  was 
Held,  that  the  instruction  was  correct. 


ERROR  to  the  Marion  Circuit  Court. 
Perkins,  J. — Indictment  for  forgery.     Conviction  in  the 
Circuit  Court. 

The  points  made'are: 

1.  Whether  the  Court  erred  in  refusing  to  quash  the 
indictment  on  the  ground  that  it  does  not  charge  that  the 
forged  bank-bill,  alleged  to  have  been  passed,  was  passed 
as  a  true  one.  There  was  no  error  in  refusing  for  this 
reason  to  quash,  as  the  indictment  does  charge  the  bill 
to  have  been  uttered  and  paid  as  true. 

2.  Whether  the  Court  erred  in  permitting  the  prosecu- 
ting attorney  to  ascertain  from  a  witness  on  the  stand 
the  names  of  persons  who  were  competent  judges  of  the 
genuineness  of  bank-bills.     There  was  no  error  in  this. 

3.  Whether  the  Court  erred  in  permitting  proof  on  the 
trial,  to  show  knowledge  on  the  part  of  the  defendant  of 
the  falsity  of  the  bill  described  in  the  indictment,  that,  on 
the  day  said  defendant  passed  the  bill,  and  on  the  day 
following,  he  passed  to  other  persons  counterfeit  bills  on 
the  same  and  other  banks,  for  the  passing  of  which  other 
indictments  had  been  found,  some  of  which  were  pending, 
and  on  one  of  which  he  had  been  tried  and  acquitted. 
The  law  is  well  settled  that  the  uttering  of  other  counter- 
feit notes  of  the  same  kind  with  that  charged  in  an  in- 
dictment, and  about  the  time  that  it  was  passed,  may  be 
given  in  evidence,  on  the  trial  of  the  indictment,  to  prove 
guilty  knowledge.     1  Russ.  on  Cr.  85.     2  id.  384,  697. 
We    can  see    no  reason   why  the  fact  that  indictments 
had  been  found,  or  that  convictions  or  acquittals  had  been 
had  upon  them,  should  affect  the  admissibility  of  such 
utterings.    Neither  the  indictments,  nor  the  records  of  con- 
viction or  acquittal,  need.be,  nor,  it  strikes  us,  (though  the 
point  is  not  for  decision  in  this  case,)  should  be,  given  in 
evidence;    but   the   facts   and    attendant   circumstances 
alone  of  the  utterings  as  though  no  indictments  had  been 
found.     Nor  do  we  think  that  the  fact  that  some  of  these 
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other  counterfeit  or  false  bills  purported  to  be  upon  banks    May  Term, 

different  from  that  on  which  the  indictment  being  tried '- — '- — 

was  based,  should  render  the  evidence  inadmissible.  It  ^^^^ahtnkt 
might  affect  its  force,  but  not,  we  think,  its  competency.  The  Stats. 
The  fact  that  a  person  had  passed  one  counterfeit  note 
on  the  state  bank  of  Indiana  about  the  time  of  his  pass- 
ing one  such  note  on  the  state  bank  of  Ohio  might  tend, 
but  in  a  very  slight  degree,  to  prove  that  the  person  knew 
the  Ohio  note  to  be  counterfeit;  but  if  a  person  should 
pass  several  counterfeit  notes  on  the  state  bank  of  Indiana 
about  the  time  he  should  pass,  or  be  in  possession  of, 
counterfeit  notes  on  the  Ohio  or  any  other  bank,  every 
one  would  say,  according  to  the  usual  rules  of  judging 
of  human  conduct  and  intentions,  that  it  conduced  strong- 
ly  to  show  that  the  party  knew  all  his  counterfeit  paper 
to  be  such,  and  that  he  was  making  a  business  of  pass- 
ing such  paper.  We  think  the  evidence  in  question  ad- 
missible to  prove  guilty  knowledge,  but  its  weight  with 
the  jury  would,  of  course,  depend  on  the  circumstances 
of  the  case.  See  United  States  v.  Roudcnbush,  1  Bald.  C. 
C.  Rep.  514.— fifeite  V.  Houston^  1  Bailey,  300. — Spencer  y. 
The  Comrfiontoealth,  2  Leigh,  751. — State  v.  Petti/,  Har- 
per, 59. 

4.  Whether  the  Court  erred  in  permitting  proof  of  what 
the 'defendant  said  at  the  time  of  passing  each  of  said 
notes,  in  regard  to  it.  There  was  no  error  in  this.  His 
declarations  were  a  part  of  the  res  gcstcB, 

5.  Whether  the  Court  erred  in  giving  the  following 
instruction  to  the  jury : 

"If  the  jury  are  satisjfied  that  the  defendant  uttered  in 
payment,  and  put  away,  the  note  described  in  the  indict- 
ment; that  it  was  forged  and  false;  and  that  the  defend- 
ant knew  it  to  be  so,  and  put  it  upon  the  person  named 
in  the  indictment  with  intent  to  defraud  him,  no  other 
proof  is  necessary  of  the  existence  of  the  bank  upon 
which  it  purported  to  be." 

Our  statute  says,  p.  967,  s.  28,  that  every  person  who 
shall  utter  or  pay,  &c.,  "  any  false,  forged,  or  counterfeit 
bank-note,"  &c.,  shall  be  deemed  guilty  of  forgery.     The 
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lUj  T«rm,   note  would  certainly  be  false  if  there  was  no  such  bank 

^^^^' in  existence  as  that  on  which  it  purported  to  be.    Thim 

P&ATHB&     point,  however,  is  settled  by  authority  in  accordance  with 

SrAnBANK.  the  instruction  in  question.     The  People  v.  Pcabodyy  25 

Wend.  472.  — Note  to  R.  S.  p.  966.— £7«tterf  States  v. 

MitchcUy  1  Bald.  C.  C.  Rep.  366.    The  Court  conunitted  no 

error. 

Per  Curiam. — The  judgment  is  Affirmed  <vith  costs. 
R,  L.  Walpole,  for  the  plaintiff.   / 
D.  S.  Gooding,  for  the  state. 


pRATHER  V.  The  State  Bank. 

The  clerk  of  a  Circuit  Court  has  no  right  to  receive  paymeot  of  a  judg- 
ment otherwise  than  in  gold  and  silver,  without  the  authority  of  the 
owner  of  the  judgment. 

An  offer  by  a  creditor  to  his  debtor  to  accept  a  thing  in  payment  of  the 
debt  upon  a  condition  which  is  not  assented  to  by  the  debtor  nor  waived 
by  the  creditor,  does  not  amount  to  an  acceptance. 

The  agent  of  a  judgment-debtor,  residing  in  JenningM  county,  sent  to  the 
creditor  at  MadUon,  notes  of  the  state  bank  and  treasury  notes  to  be  re- 
ceived at  par  in  payment  of  the  judgment,  but  no  direction  was  given 
as  to  what  should  be  done  with  the  notes  in  case  of  the  creditor's  refusal 
thus  to  accept  them.  The  latter  refused  to  accept  them  at  par,  and 
promptly  notified  the  agent  of  the  non-acceptance,  requesting  further 
directions,  but  retained  them  fur  about  two  months,  and  then  returned 
them.  Held,  that  the  delay  could  not  be  construed  to  imply  an  accept- 
ance of  the  notes  in  payment  of  the  judgment. 

F^riday,  APPEAL  from  the  Jennings  Circuit  Court. 

Perkins,  J. — Bill  in  chancery  by  Hiram  Prathcr  against 
the  Stcde  Bank  of  Indiana,  John  Walker,  Achilles  VawUr^ 
and  Alansm  Andrews,  praying  an  injunction  upon  the 
collection  of  a  judgment  at  law.  Answers  and  replica- 
tions  were  filed.  Mo  depositions  were  taken.  The  cause 
was  submitted  upon  the  bill,  answers,  and  exhibits,  and 
the  bill  was  dismissed.  The  facts  in  the  cause  are,  that 
at  the  March  term,  1841.  of  the  Jennings  Circoit  Court, 
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the  said  State  Bank,  for  the  use  of  her  branch  at  Madison,    K*7  TenD* 
obtained  a  judgment  against  said  Prather,  Walker^  Yaw- 


ter^  and  Andrews,  for  548  dollars  and  62  cents,  and  costs ;  ^ 

that  on  the  20th  day  of  January,  1842,  a^.  fa.  was  issued  Sr^w  Baw. 
on  said  judgment  and  placed  in  the  hands  of  the  proper 
sheriii*;  that  on  the  26th  of  Fehniary  following,  and  while 
said  execution  was  jn  the  hetnds  of  the  sheriff,  said  Pra- 
ther  paid  the  amount  of  said  judgment  to  said  John 
Walker,  a  co-defendant  therein,  and  the  clerk  of  said 
Jennings  Circuit  Court,  in  manner  specified  in  the  follow- 
ing exhibit,  to-wif : 

"  I,  Hiram  Prather,  have  this  day  paid  to  John  Walker^ 
clerk  of  the  Jennings  Circuit  Court,  five  hundred  and 
eighty  dollars  and  six  cents,  the  amount  of  a  judgment 
and  interest  against  me  in  favor  of  the  State  Bank  of  In- 
diana— one  hundred  and  twenty-five  dollars  in  state  bank 
paper  and  the  balance  in  treasury  notes.  I  do  bind 
myself  to  make  the  amount  bankable  and  to  keep  the 
said  Walker  harmless.  February  26,  1842.  Hiram  Pra- 
ther:' 

The  clerk  executed  to  Prather  this  receipt,  viz. : 

"  In  the  Jennings  Circuit  Court.  State  Bank  of  Indiana 
V.  John  Walker,  Achilles  Vawier,  Hiram  Prather,  and  Alan- 
son  Andrews.  Assumpsit.  Received  of  Hiram  Prather 
five  hundred  and  eighty  dollars  and  six  cents,  the  full 
amount  of  the  above  judgment  and  interest,  costs  ex- 
cepted, this  26th  February,  1842.     John  Walker,  clerk." 

Said  clerk  also  made  the  following  entry  under  the 
judgment:  "The  above  judgment  is  paid  ofi*,  costs  ex- 
cepted.    February  26,  1842.     $580.06." 

Prather  subsequently  paid  the  costs. 

Soon  after  receiving  said  paper  from  Prather,  Walker 
forwarded  it,  by  John  Lodge,  a  conductor  on  the  Madison 
railroad,  to  the  branch  bank  at  Madison.  On  its  delivery 
to  the  bank,  the  cashier  wrote  to  said  Walker  as  follows : 

*^ Madison,  March  1st,  1842.  Sir:  We  received  yester- 
d&y»  by  Mr.  Lodge,  the  package  of  scrip  and  Indiana 
notes.  I  think  Mr.  Prather  ought  not  to  expect  us  to  take 
those  notes  at  par.     They  are  now  at  a  discount  of  35 
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May  Term,  per  cent.    To  get  bankable  money  we  will  have  to  loac 
that.     I  will  be  willing  to  lose  a  part,  but  Mr.  PraOur 


Paathie 

y. 


ought  also  to  lose  a  part.  You  know  that  we  lent  him 
Statx  Bahk.  bankable  money,  at  six  per  cent,  interest,  which  he  pledged 
himself  to  pay  to  us  without  renewal;  but  he  failed,  and 
we  have  had  to  employ  attorneys  at  a  loss  of  five  per 
cent,  to  us;  so  that  I  really  think  he  ought  to  lose  a  part. 
Please  write  to  me  on  the  ^ubject  as  soon  as  yoa  can. 
Very  respectfully,  /.  F.  D.  ianier" 

The  date  and  contents  of  the  response  to  this  letter  do 
not  appear,  but  it  seems  that  in  the  course  of  a  couple 
of  months.  Walker  wrote  requesting  a  receipt  for  the  pa- 
per as  a  satisfaction  of  the  judgment;  in  answer  to  which, 
Mr.  Lanier  immediately  replied  that  it  would  not  be  so 
received,  and  returned  the  package.  Walkery  instead  of 
redelivering  it  to  Prathery  subsequently  appropriated  it 
to  his  own  use. 

Nothing  further  appears  to  have  been  done  till  1845, 
when  the  bank  at  first  brought  suit  on  the  ofiicial  bond  of 
Walker^  the  clerk,  but  afterwards  dismissed  it  and  pro- 
cured a  new  execution  on  the  Judgment  against  Prather 
and  his  co-defendants,  whereupon  this  bill  for  an  injunc- 
tion was  filed.     Walker  is  insolvent. 

Admitting,  (without  deciding,)  for  the  purposes  of  this 
case,  that  the  clerk  possessed  the  same  authority  in  re- 
gard to  it   as  though  he  had  personally  no  interest  in 
the  cause;    and   that  he  had  the  right  to  receive   pay- 
ment of  the  judgment  while  an  execution  was  iq  the 
hands  of  the  proper  officer  for  its  collection,  still  he  had 
not,  as  clerk,  the  power  to  receive  payment  of  said  judg- 
ment in  anything  but  gold  and  silver,  without  a  previous 
authority  from  the  plaintiff  to  do  so.      No  clerk,  nor 
sheriff;  nor  constable,  as  such,  has  a  right,  under  the 
constitution   and  law,   to  receive   payment   of  a  judg- 
ment in  anything  but  the  legal  currency  of  the  coun- 
try.     Griffin  v.   Thmipson,    2   How.   U.  S.  Rep.  244.—- 
McFarland  v.  Gwinn,  3  id.  717.     No  previous  authority 
to  receive  paper  is  pretended  to  have  been  given  in  this 
ciwe.     The  transaction,  therefore,  between  Prather  and 
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Walker,  by  which  the  former  delivered  to  the  latter  an   ^Yq?2™' 

amount  of  bank  notes  and  scrip  nominally  equal  to  the '- — 

amount  of  the  judgment,  was  not  a  payment  of  said  ^ 

judgment.     But  though  there  was  no  payment  at  the  STA«BAia. 
time,  still,  the  bank  may  have  ratified  the  act  of  the 
clerk  afterwards  and  accepted  the  paper  in  payment. 
This  ratification  may  have  been  express,  or  it  may  be 
implied  from  circumstances.  ,^ 

We  must  inquire  whether  >t  has  taken  place.    Ttiere 
has  been  no  express  acceptance  of  the  paper.    On  the 
contrary,  there  was  an  express  refusal  to  unconditionally 
accept  it  when  sent  to  the  bank;  and  a  conditional  ac- 
ceptance, the  condition  not  being  afterwards  assented  to 
by  one  party  nor  waived  by  the  other,  amounts  to  no  ac- 
ceptance.    And  there  was  afterwards  an  absolute  refusal 
to  accept  when  the  paper  was  returned.     There  is  no 
circumstance  from  which  an  acceptance  can  be  implied 
except  the  delay  of  the  bank  in  returning  the  paper.     The 
record  does  not  fix  the  period  of  this  delay,  but  the  plain- 
tiff claims  it  to  have  been  two  months.     Admit  it,  and 
we  think  no  negligence  imputable  to  the  bank.     Pratker 
had  delivered  to  Walker  that  which  he  knew  was  not  a 
legal  tender  in  payment  of  the  judgment,  with  the  view 
of  having  Walker,  as  his  agent,  procure  the  acceptance 
of  it  by  the  plaintiff  in  payment.     Walker  sent  the  thing 
delivered  to  the  bank,  but  gave  no  direction  as  to  the  dis- 
position to  be  made  of  it  in  case  of  a  refusal  by  the  bank 
to  accept  it.     It  was  his  duty  to  have  given  such  direc- 
tion.    He  could  not  require  the  bank  to  send  back  the 
paper,  which  she  had  never  asked  to  be  sent  to  her,  at  her 
own  risk;  and  the  bank  would  not,  perhaps,  have  been 
Justified,  in  the  absence  of  instructions,  in  sending  it  back 
at  the  risk  of  Walker,     On  her  refusal  to  accept  the  pa- 
per, therefore,  she  would  properly  suffer  it  to  remain  in 
her  custody  till  it  was  called  for  by  him.     And  it  was  the 
duty  of  Praiher  to  look  to  the  conduct  of  his  agent,  and 
see  that  the  business  was  properly  transacted;  for,  as  we 
liave  said,   Walker  had  not  the   power  to  receive  this 
paper,  as  clerk,  in  payment  of  the  judgment,  and,  hence 


860 


CASES  IN  THE  SUPREME  COURT 


Manohbisr 

V. 
BOODBISOI. 


UKf  Term,  could  only  receive  it  as  the  agent  or  depository  of  Pro- 
t/ier.  If  Prather  has  been  negligent,  as  is  evidently  the 
case,  in  calling  his  agent  to  account,  he  mast  suffer  the 
consequence.  The  bank,  immediately  on  the  paper  being 
left  with  her,  notified  Walker  that  it  would  not  be  ac- 
cepted at  par,  and  requested  his  farther  direction.  She 
returned  the  deposit  as  soon,  perhaps  sooner,  than  she 
was  required  to. 

We  think  the  bill  was  ri^tly  dismissed. 

Per  Curiam, — The  decree  is  affirmed,  with  coflts. 

/.  G.  Marshall,  for  the  appellant. 

8,  C,  Stevens,  for  the  appellee. 


/ 


Manchester  and  Another  v.  DoDDsmcs. 

In  disseicin,  the  statute  of  limitations  in  force  when  the  salt  ▼«»  com- 
menced and  tried,  governs  the  case. 

A  person  in  possession  of  land,  with  the  consent  of  the  owner,  under  a 
contract  of  purchase  whicli  is  not  completed,  is  a  mere  tenant  at  will. 

Such  tenancy  determines  hj  the  death  of  the  lessor. 

The  possession  of  one  co-parcener,  eo  nomine,  as  co>parcener,  is  the  pos- 
session of  the  others. 

To  establish  an  ouster,  proof  of  an  actual  ouster  is  not  neceasaiy. 

A.  died  in  1822,  seized  in  fee  of  a  tract  of  land  in  this  state,  leaTing  B., 
his  son,  and  C.  and  Z>.,  the  children  of  a  deceased  daughter,  and  othen, 
his  heirs  at  law.    B.  was,  at  that  time,  in  possession  of  the  land  as  a 
tenant  at  will.    He  continued  in  possession  afterwards,  claiming  the 
land  under  the  last  will  of  A.,  which  turned  out  to  be  inyalid,  and  made 
lasting  and  valuable  improvements  on  the  premises,  under  a  constant 
claim  of  exclusive  title,  until  his  death,  which  occurred  in  1841;  after 
which  his  widow  continued  in  possession  of  the  land,  it  having  been 
assigned  to  her  in  1845  as  her  dower.    The  possession  of  B.  and  his 
widow  ^ad  been  quiet  and  undisturbed.    C.  was  born  in  December,  1806, 
and  D.  in  December,  1810,  and  they  brought  this  suit  against-  the  widow 
of  B.  in  AuguBt,  1847,  for  certain  undivided  shares  of  the  land,  as  repre- 
sentatives of  their  mother.    Held,  that,  under  this  state  of  facts,  the 
.    jury  was  authorised  to  presume  an  adverse  possession  by  B.  of  waSt- 

.  cient  length,  under  the  statute  of  1846,  to  bar  the  action. 
The  verdict  of  a  jury  wiU  not  be  disturbed  on  account  of  improper  evi- 
dence having  been  admitted,  if  the  other  evidence  admitlied  was  suffi- 
cient to  justify  it. 
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Where  the  verdict  is  right,  accordiDg  to  the  evidence,  it  will  not  be  eza-    May  Term, 
mined  whether  the  instructions  given  to  the  jury  were  correct.  \S52. 

ERROR  to  the  Wayne  Circuit  Court.  MANCHEsria 

Blackford,  J. — The  plaintifs  in  error  brought  an  ac-    Dombidok. 
tion  of  disseizin  against  the  defendant  in  error  for  cer-  Friday, 
tain  undivided  shares  of  real  estate  in  Wajpie  county.     ^    ' 
The  suit  was  commenced  in  August y  1847. 

Pleas — 1st,  not  guilty;  2dly,  the  cause  of  action  ac- 
crued more  than  twenty  years  next  before  the  commence- 
ment of  the  suit. 

Verdict  and  judgment  for  the  defendant. 

The  facts  relative  to  the  plaintiffs'  title  are  as  follows : 

The  land  in  controversy  originally  belonged  to  one  Phi- 
lip Doddfidge.  He  had,  among  other  children,  one  daugh- 
ter, named  Nancyy  who,  in  1806,  married  one  Benjamin 
Manchester.  The  plaintiffs  are  two  of  the  children  of 
that  marriage.  One  of  the  plaintiffs,  James^  was  bom  in 
December y  1806,  and  the  other,  Isaac ^  was  born  in  Decern- 
ber^  1810.  The  said  Nancy,  mother  of  the  plaintiffs,  died 
in  Aprily  1813.  The  said  Philip ,  grandfather  of  the  plain- 
tiffs, died  in  1822.  He,  said  Philip,  at  the  time  of  his 
death,  resided  on  the  land,  having  the  legal  title  to  the 
same. 

There  can  be  no  doubt  of  the  plaintiffs'  right,  as  heirs 
at  law  of  Philip  Doddridge,  to  recover  in  this  suit,  unless 
they  are  barred  by  lapse  of  time. 

The  facts  relative  to  the  defense  of  the  statute  of  limi- 
tations are  as  follows : 

Previously  to  1818  (the  precise  time  is  not  shown)  said 
Philip  Doddridge,  being  the  owner  and  occupier  of  said 
land,  made  a  verbal  bargain  respecting  it  with  his  son 
John.  By  that  bargain,  JcJin  let  his  father  have  other  pro- 
perty in  exchange  for  said  land.  In  pursuance  of  that 
bargain,  John  removed  to  said  land;  he  and  his  father  oc- 
cupying separate  cabinA  on  the  same  until  his  father's 
death. 

The  said  PhU^  Doddridge  left  a  last  will)  by  which  he 
devised  said  land  to  said  John;  but  the  devise  was  not 
valid,  the  will  being  attested  by  only  one  witness.    There 
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May  Term,    were  in  the  will  several  bequests  of  personal  property, 
and  said  JbAn,  who  was  appointed  sole  executor,  proved 


MAMoiiniru   t^e  will. 
DoDDaiDtti.       Soon  after  his  father's  death,  John  claimed  the  land  as 
being  devised  to  him ;  but  the  will  being  defective  as  afore- 
said, he  procured  releases  for  their  shares  in  the  land 
from  some  of  the  heirs,  but  not  from  the  plaintiffs. 

After  John  came  to  reside  on  said  land,  and  during  his 
father's  lifetime,  he,  John,  cultivated,  managed,  and  im- 
proved the  land  as  if  it  were  his  own.  In  1817,  when 
John  and  his  father  were  both  living  on  the  land,  there 
were  about  25  or  30  acres  partially  cleared  and  fenced. 
The  said  Philip  Doddridge  was  then  a  feeble  old  man,  and 
appeared  to  be  maintained  by  John.  At  the  time  of  Phi- 
lip^s  death,  there  were  about  40  acres  of  the  land  cleared. 
After  Philip's  death,  J<An  continued  to  occupy  the  land, 
and  managed,  and  cultivated,  and  improved  it  as  his  own, 
and  claimed  it  to  be  his  own,  until  his  death  in  1841. 
There  were,  at  the  time  of  Jdin's  death,  80  or  90  acres  of 
the  land  improved ;  the  most  of  the  improvements  having 
been  made  by  him.  The  rents  and  profits  are  worth  from 
140  to  180  dollars  a  year.  The  defendant  is  the  widow 
of  said  John,  and  has  remained  in  possessi<ni  of  the  land 
since  his  death.  This  land  was,  in  1845,  assigned  to  the 
defendant  as  her  dower. 

The  statute  of  limitations  of  1846  was  in  force  when 
this  suit  was  commenced  and  when  it  was  tried.     That 
statute,  therefore,  governs  the  case.     Nepean  v.  Doe^  2  M- 
&  W.  894.     Doe  v.  MUlet,  11  Adol.  &  Ell.,  N.  S.,  1048. 
It  is  as  follows :    "  Every  real,  possessory,  mixed,  or  oth^ 
action  for  the  recovery  of  any  lands,  tenements,  or  here- 
ditaments, shall  be  brought  or  commenced  within  twenty 
years  next  after  the  right  of  entry  upon  or  cause  of  ac- 
tion for  such  lands,  tenements,  or  hereditaments,  shall 
have  accrued  and  not  afterwards :     Provided,  that  if  at 
the  time  when  such  right  of  entry  or  cause  of  action  shall 
first  accrue,  the  person  entitled  thereto  shall  be  within  the 
age  of  twenty-one  years,  or  out  of  the  United  States,  in- 
sane, idiot,  or  a  married  woman,  such  person  claiming 
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by,  from,  or  under  him  or  her,  may  bring  an  action  at  any 
time  within  five  years  from  and  after  such  disability  shall 
cease  or  be  removed."     Acts  of  1846,  p.  95. 

To  see  whether  this  statute  applies  to  the  present  case, 
we  must  ascertain  when  the  cause  of  action  first  accrued. 

There  was  no  adverse  possession  during  the  lifetime  of 
PkSip  Doddridge^  because  it  was  with  his  consent,  and 
under  a  contract,  which  was  never  completed,  for  the  pur- 
chase from  him,  that  his  son  John  entered  into  possession. 
John  was,  under  those  circumstances,  a  tenant  at  will  to 
his  father.  There  is  no  doubt,  says  Baron  Parke,  that  if 
there  be  an  agreement  to  purchase,  and  the  intended  pur- 
chaser is,  thereupon,  let  into  possession,  such  possession 
is  lawful,  and  amounts  at  law,  strictly  speaking,  to  a  bare 
tenancy  at  will.     Doe  v.  Stanion^  1  M.  &  W.  695. 

Upon  the  death  of  Philip  Doddridge,  in  1822,  his  son 
John^s  tenancy  at  will  was  determined,  and  the  land  de- 
scended to  said  John  and  the  plaintifis,  with  some  others, 
as  the  heirs-at-law  of  the  deceased.  The  said  John  and 
die  plaintifis  then  became  co-parceners.  John  being  in 
possession  at  the  death  of  his  fadier,  that  possession  was, 
prima  facie,  the  possession  of  the  plaintiff's,  because  the 
possession  of  one  co-parcener,  eo  nomine,  as  co-parcener, 
is  the  possession  of  the  others.  If,  however,  there  was 
an  ouster  of  the  plaintiffs  by  said  John,  a  cause  of  action, 
in  consequence  of  the  ouster,  accrued  to  the  plaintifis. 
There  was  no  positive  proof  of  an  actual  ouster,  nor  was 
such  proof  necessary.  It  was  for  the  jury  to  say  whether, 
fit)m  the  length  of  time  of  JohiCs  sole  occupation  and  that 
of  the  defendant  under  him,  with  the  other  evidence  on 
the  subject,  they  would  presume  that  John,  soon  after  his 
father's  death,  had  ousted  the  plaintiffs.  There  is  a  case 
on  this  subject  in  which  Lord  Mansfield  uses  the  following 
language :  ^'  It  is  very  true  that  I  told  the  jury,  they  were 
warranted  by  the  length  of  time  in  this  case,  to  presume 
an  adverse  possession  and  ouster,  by  one  of  the  tenants 
in  common,  of  his  companion;  and  I  continue  still  of  the 
same  opinion.    Some  ambiguity  seems  to  have  arisen 
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May  Term,   from  the  term  actual  ouster,  as  if  it  meant  some  act  ac- 
companied by  real  force,  and  as  if  a  turning  oat  by  the 


Manchkstkr  ghoulders  were  necessary.  But  that  is  not  so.  A  man 
PoDDsiDOB.  may  come  in  by  a  rightful  possession,  and  yet  hold  over 
adversely  without  a  title.  If  he  does,  such  holding  over, 
under  circumstances,  will  be  equivalent  to  an  actual  ous- 
ter." The  judge  said  further — ^**The  question  then  is, 
whether  the  possession  in  this  case,  after  the  death  of 
Stevens,  in  the  year  1734,  that  is,  after  the  particular  estate 
ended,  was  a  possession  as  tenant  in  common,  eo  nomine, 
or  adverse.  It  is  a  possession  of  near  forty  years,  which 
is  more  than  quadruple  the  time  given  by  the  statute  for 
tenants  in  common  to  bring  their  actions  of  account  if 
they  think  proper,  namely,  six  years.  But  in  this  case  no 
evidence  whatsoever  appears  of  any  account  demanded, 
or  of  any  payment  of  rents  and  profits,  or  of  any  claim 
by  the  lessors  of  the  plaintiff,  or  of  any  acknowledgment  of 
the  title  in  them,  or  in  those  under  whom  they  would  now 
set  up  a  right.  Therefore,  I  am  clearly  of  opinion,  as  I 
was  at  the  trial,  that  an  undisturbed  and  quiet  possession 
for  such  a  length  of  time  is  a  sufficient  ground  for  the 
jury  to  presume  an  actual  ouster,  and  that  they  did  right 
in  so  doing."     Doe  v.  Prosser,  Cowper,  217. 

There  was  in  that  case  a  possession  of  near  forty  years. 
It  does  not,  however,  follow  but  that  the  undisturbed  pos- 
session of  a  co-parcener  or  tenant  in  common  for  a  short- 
er period  might  raise  a  presumption  of  an  ouster  of  his 
companion.  Mr.  Preston,  in  alluding  to  this  subject,  says : 
'*  It  is  also  a  rule  of  law  that  the  seizin  of  one  joint  te- 
nant is  the  seizin  of  his  companions  as  well  as  of  himself. 
The  same  rule  is  applied  to  co-parceners  and  tenants  in 
common.  The  possession  of  one  of  them  is  construct- 
ively the  possession  of  all;  and  hence  it  seems  to  follow, 
that  possession  or  seizin  of  one  will  be  the  seizin  of 
others  as  against  all  strangers ;  and  the  possession  of  one 
will  constructively  be  held  for  the  benefit  of  himself  and  of 
his  companion.  To  disseize  his  companions  there  must 
be  an  actual  ouster,  or  there  must  be  such  acts  as  are  con* 
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structively  equivalent  to  an  ouster;  as  the  denial  of  right   May  Term, 
to  the  rent  of  any  part,  or  the  possession  of  any  part,  of '- — 

.11-1  7>  *       ^         1         ^'  X      Manchestxr 

the  land,  or  an  exdtisive  possession  for  a  long  ttmey  so  as  to  y, 

afford  the  presumption  of  a  disseizin.    In  modern  times,    Doddridgk.  ' 

the  rule  has  been  relaxed  at  some  periods,  and  enlarged 

at  other  periods,  in  deciding  on  the  point  of  ouster  by  one  ! 

joint- tenant,  tenant  in  common,  or  co-parcener,  of  his 

companions."     2  Preston  on  Abstracts,  291. 

We  are  of  opinion  that,  in  the  case  before  us,  the  quiet 
and  undisturbed  possession  of  John  Doddridge^  and,  after 
his  death,  of  the  defendant,  for  about  twenty-five  years, 
that  is,  from  soon  after  the  death  of  Philip  Doddridge  un- 
til the  commencement  of  this  suit,  taken  in  connection 
with  the  other  evidence  on  the  subject,  authorized  the 
jury  to  presume  an  ouster  of  the  plaintiffs  by  their  co- 
parcener, /oftn  Doddridge. 

It  must  be  considered,  therefore,  that  the  plaintiffs' 
cause  of  action  accrued  about  twenty-five  years  before 
they  brought  their  suit.  At  the  time  of  the  ouster,  the 
plaintiffs  were  minors ;  but  the  eldest  came  of  age  about 
twenty  years  and  the  youngest  about  sixteen  years  be- 
fore they  brought  the  suit.  According  to  the  statute  of 
limitations  to  which  we  have  referred,  actions  like  the 
present  are  barred  where  twenty  years  have  elapsed  after 
the  cause  of  action  accrued,  and,  in  case  of  a  disability, 
after  the  lapse  of  five  years  from  the  time  the  disability 
ceased.  We  must  consider,  therefore,  that  the  evidence 
in  this  case  shows  that  the  plaintiffs  were  barred  by  the 
statute  of  limitations. 

The  judgment  is  objected  to  on  the  ground  that  the  de- 
fendant was  permitted  to  prove  certain  declarations  of 
Ji^m  Doddridge  relative  to  the  nature  of  his  possession. 
But  supposing  the  evidence  of  those  declarations  to  have 
been  inadmissible,  their  admission  will  not  affect  the  case. 
The  other  evidence  is  sufficient  to  justify  the  verdict. 

The  judgment  is  also  objected  to  on  account  of  certain 
instructions  given  to  the  jury.  But  as  we  are  of  opinion 
that  the  verdict,  according  to  the  evidence,  is  right,  it  is 
not  necessary  to  examine  the  instructions. 
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Per  Curiam. — The  judgment  is  aflbrmed  with  cobIb. 
/.  S.  Newman,  for  the  plaintiffs. 
/.  Rariden,  for  the  defendant. 


SaturdoM, 
Jiray39. 


Gregg  v.  Strange. 

Where  land  has  been  appraised  and  sold  at  sheriff's  sale  subject  to  alleged 
incumbrances  -which  had  actually  been  discharged  before  the  purchase, 
the  purchaser  cannot  be  compelled  to  take  the  land  at  the  sum  of  the 
price  bid  and  the  amount  of  such  supposed  incumbrances. 

A  sheriff's  return  that  he  has  executed  a  deed  of  land  to  a  bidder,  does 
not  conclude  the  latter  from  showing  the  contraiy. 

ERROR  to  the  Hendricks  Circuit  Court. 

SanTH,  J. — This  was  a  proceeding  on  notice  and  motion 
to  have  satisfaction  entered  upon  a  judgment. 

Chregg  obtained  a  judgment  against  Strange  in  Apri, 
1842,  for  609  dollars.  A  venditioni  exponas  issued  in  Oc- 
tober y  1848,  to  sell  certain  real  estate  of  Strange^  which 
had  previously  been  levied  upon  to  satisfy  said  judgment, 
upon  which  the  sheriff  made  return  that  after  having  the 
premises  appraised  under  the  law  of  1841,  he  sold  the 
same  to  one  Wygant  for  50  dollars,  that  being  more  than 
one-half  the  appraised  value,  after  deducting  all  prior 
liens,  and  that  W]/gant  being  the  agent  for  the  judgment- 
plaintiff,  a  credit  for  the  sum  bid  was  entered  on  the 
judgment,  and  a  deed  was  executed  to  Wygant. 

The  land  was  appraised  at  2,400  dollars,  and  the  in- 
cumbrances were  stated  in  the  report  of  the  appraisers 
to  be  2,557  dollars  and  25  cents.  The  appraisement  was 
made  on  the  2d  of  March,  1849,  and  the  sale  was  made 
on  the  same  day. 

Strange  having  given  the  judgment,  appraisement,  and 
return  of  the  sheriff  in  evidence,  then  proved  that,  prior 
to  the  2d  day  of  March,  1849,  all  the  liens  taken  into 
account  by  the  appraisers  had  been  dischai^ged,  except 
about  800  dollars. 
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Gregg  then  proved,  by  a  witness  introdaced  by  him,   M»y  Tenn, 
that  a  short  time  after  the  sale  the  sheriff  called  on  the '- — 


ivitness  and  requested  him  to  draw  a  sheriff's  deed  for  ^^^ 
the  land  to  WygarUy  but  upon  examining  the  vejiditioni  Biblow. 
exponas  and  the  notices  of  sale,  it  was  found  that  there  was 
a  variance  between  the  description  of  the  land  in  the  writ 
and  in  the  notices,  and  no  deed  was  ever  made  either  to 
Wygant  or  to  Gregg,  This  evidence  was  objected  to  but 
it  was  admitted. 

This  being  all  the  evidence,  the  motion  of  the  plaintiff 
was  sustained,  and  it  was  ordered  that  the  judgment  be 
entered  satisfied. 

We  are  of  opinion  that  the  facts  disclosed  do  not  show 
a  satisfaction  of  the  judgment.  The  mistake  made  in 
selling  upon  the  supposition  that  incumbrances  existed 
which  did  not  exist,  might  afford  grounds  for  setting  aside 
the  sale,  but  the  purchaser  could  not  be  compelled  to  take 
the  property  at  a  price  consisting  of  the  amount  of  his 
bid  and  the  amount  of  such  of  the  incumbrances  as  had 
been  removed. 

The  sheriff's  return  was  only  conclusive  against  him- 
self, and  would  not  preclude  a  bidder  from  showing  that 
he  had  received  no  deed. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  8.  Harvey^  J.  Morrison^  and  8,  Major ^  for  the  plaintiff. 

C  C  Navcy  for  the  defendant. 


Martin  v.  Barlow,  Administrator. 

In  an  action  of  assumpsit  by  an  administrator  for  a  quantity  of  charcoal 
delivered  and  money  lent  by  the  intestate  to  the  defendant,  the  plaintiff 
proved  the  first  item  clearly,  and,  in  order  to  prove  the  latter,  introdaced 
a  -witness  who  testified  that  he  heard  the  defendant  tell  the  intestate,  at, 
Ac.,  that  if  the  latter  would  advance  the  money  and  purchase  iron  for  a 
-wsigon,  he  would  put  the  iron  on  the  wagon,  sell  the  wagon,  and  pay 
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the  intestate  what  he  owed  him;  and  that  the  intestate  purehaaed  and 
paid  for  the  iron  and  delivered  it  to  the  defendant.  The  witness  was  the 
holder  of  a  claim  against  the  intestate's  estate,  but  it  did  not  appear  thai 
the  estate  was  insolvent.  The  jury  found  for  the  plaintiff  the  said  items 
of  indebtedness,  with  interest  till  the  giving  of  the  verdict.  Hdd,  that 
the  jury  were  authorized  to  infer  that  the  intestate  bought  iron  enongh 
to  iron  the  wagon.  Held,  also,  that  the  jury  were  authorized  to  allow  in- 
terest on  both  items  to  the  time  of  giving  their  verdict.  Held,  also,  that 
the  witness  was  competent. 

ERROR  to  the  Decatur  Probate  Court. 

Smfth,  J. — ^This  was  an  action  of  assumpsit  commenced 
by  BarloWy  administrator  of  Isaac  Short,  against  the  plain- 
tiff in  error.  The  declaration  alleges  that  Martin  and 
one  Montgomery,  as  partners,  were  indebted  to  Short,  in 
his  life-time,  99  dollars  and  35  cents,  for  charcoal  sold 
and  delivered,  and  13  dollars  for  money  lent  and  ad- 
vanced. 

Martin  appeared  and  pleaded  separately  four  pleas, 
one  of  which  was  non  assumpsit.    The  cause  was  sub 
mitted  to  a  jury,  and  the  plaintiff  obtsiined  a  judgment 
for  148  dollars  and  50  cents  damages. 

The  item  of  99  dollars  and  35  cents  for  charcoal  was 
clearly  proved.  To  sustain  the  item  for  money  lent  and 
advanced,  the  plaintiff  introduced  a  witness  who  testified 
that  he  heard  Montgomery  tell  Short,  at  a  time  when  AHar- 
tin  and  Montgomery  were  keeping  a  blacksmith's  shop  as 
partners,  that  if  Short  would  advance  the  money  and 
purchase  iron  for  a  wagon,  he,  Montgomery^  would  put 
the  iron  on  a  wagon,  sell  the  wagon,  and  pay  Short  what 
he  owed  him ;  and  that  Short  did  purchase  the  iron,  pay 
for  it,  and  deliver  it  to  Montgomery. 

We  think  this  evidence  was  sufficient  to  justify  the 
jury  in  finding  that  there  was  a  sufficient  quantity  of  iron 
bought  to  iron  a  wagon,  and,  therefore,  to  find  the  cost  or 
amount  of  money  advanced  for  that  purpose,  within  the 
amount  charged  in  the  declaration. 

The  amounts  due  for  these  two  items,  namely,  the  coal 
and  the  money  advanced  for  iron,  with  interest  thereon 
up  to  the  time  of  the  judgment,  would  amount  to  the 
damages  found  by  the  jury,  and  from  the  time  those 


Thomas  v.  Reister,  Adminiistrator. 

The  administrator  of  the  legal  holder  of  a  note,  has  the  right  to  assign  it. 

In  a  suit  brought  upon  a  note  by  the  assignee  of  an  administrator,  a  plea 
alleging  that  the  right  of  the  administrator  to  make  the  assignment  had 
ceased  before  he  made  it,  is  a  special  plea  of  non-assignment,  and  must, 
under  the  R.  S.  1843,  be  verified  by  oath. 

When  the  general  issue  and  a  special  plea  are  filed  to  the  action,  and  the 
matter  alleged  in  the  special  plea  is  admissible  under  the  general  issue, 
the  defendant  cannot  complain  that  a  demurrer  to  the  special  plea  was 
improperly  sustained. 

While  the  rule  of  practice  in  the  Supreme  Court  was,  that  objections  to 
evidence  should  be  pointed  out  at  the  trial,  or  otherwise  the  overruling 
of  them  could  not  be  assigned  for  error,  objections  were  made  to  evidence 
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sams  had  been  dae,  and  from  the  fact  that  Short  had    ^'■Jj^' 
been  required  to  advance  money  for  iron,  in  order  to  ob- 
tain payment  of  the  debt  before  due  to  him,  we  think  the 
jury  were  justified  in  giving  interest  for  a  vexatious  de- 
lay of  payment  under  the  statute. 

One  Kercheval^  a  witness  for  the  plcdntiff,  was  objected 
to  on  the  ground  that  he  was  incompetent  from  interest. 
He  admitted  that  he  had  had  an  account  or  claim  against 
SiorVs  estate,  but  said  he  had  balanced  his  books  and 
did  not  expect  to  obtain  anything,  because  he  was  unable 
to  prove  his  account.  As  there  was  no  evidence  of  insol- 
vency, it  does  not  appear  that  the  witness  had  any  inter- 
est in  increasing  the  assets,  and  the  objection  made  to 
him  is  untenable. 

Several  instructions  requested  by  the  defendant  were 
refused  on  the  ground  that  they  were  irrelevant.  We  do 
not  think  that  the  Court  erred  in  refusing  these  instruc- 
tions, or  that  those  that  were  given  are  objectionable. 

Per  Curiam, — The  judgment  is  affirmed,  with  3  per 
cent,  damages  and  costs. 

A.  DavisoUy  for  the  plaintiff. 

/.  Robinson^  for  the  defendant. 
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without  stating  the  grounds.    Held,  that  the  objections  eould  not  be 
noticed  on  error. 

ERROR  to  the  Ohio  Circuit  Court. 

Perkins,  J. — Augustus  Igoe  brought  an  action  of  debt 
against  James  Thomas,  declaring  that  said  Thomas^  on  the 
10th  day  of  JunCj  1635»  at  Baltimore,  &c.,  to-wit,  at,&c., 
made  his  promissory  note  to  Nancy  and  Ridh  Sampson, 
promising  to  pay  them  200  dollars,  one  day  after  date; 
that,  afterwards,  on,  &c.,  said  Nancy  died,  leaving  said 
Rvih  surviving,  and  that,  subsequently  to  the  death  of 
said  Nancy,  on,  &;c.,  at  the  county  of  Baltimore,  state  of 
Maryland,  said  Ruth  departed  this  life ;  that,  afterwards, 
on  the  30th  day  of  September,  1839,  Jeremiah  Ducker  was, 
by  the  Orphans'  Court  in  said  county  of  Baltimore,  ap- 
pointed administrator  on  said  RuMs  estate;  that  said 
administrator  afterwards,  on  the  27th  of  May,  1847,  in- 
dorsed said  note  to  the  plaintiff,  6&c.,  and  that  it  was  not 
paid,  &c.  Igoe  died  pending  the  suit,  and  James  M* 
Reister,  his  administrator,  became  a  party  to  and  prose- 
cuted it.  The  defendant,  Thomas,  appeared  and  pleaded: 
1.  The  general  issue;  2.  That  Ruth  Sampson  did  not 
survive  Nancy;  and  3.  That  Ducker  was  not  appointed 
administrator  upon  RutVs  estate.  He  also  pleaded  three 
additional  pleas,  each,  in  substance,  alleging  that  Ducker 
had  ceased  to  be  administrator  at  the  time  of  the  assign- 
ment of  the  note  in  suit.  These  pleas  last  mentioned 
were  not  sworn  to  and  were  rejected  on  motion.  Issues 
of  fact  were  formed  upon  the  other  pleas,  were  submitted 
to  the  Court  for  trial,  and  a  judgment  was  rendered  for 
the  plaintiff. 

The  evidence  is  upon  the  record.  The  plaintiff  intro- 
duced a  note  and  assignment  corresponding  with  those 
alleged  in  the  declaration.  He  proved  that  Ruth  was  the 
suWiy^r  in  life  of  Nancy  Sampson,  and  he  gave  in  evidence 
^he jEbllowing  certificates : 

"^TFhe  state  o{  Maryland,  Baltimore  county,  to- wit:  The 
subscriber,  register  of  wills  for  Baltimore  county,  doth 
hereby  certify  that  it  appears  by  the  records  in  his  office, 
that  letters  of  administration  of  all  the  goods,  chattels, 
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credits,  and  personal  estate  of  Ruth  Sampson,  deceased,    May  Term* 
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were,  on  the  30th  day  of  September^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-nine,  granted  Thomas 
and  committed  unto  Jeremiah  Ducker,  who  was  then  and  Hii»tb«, 
there  appointed  administrator  of  the  said  deceased. 

"  In  testimony  whereof  I  hereunto  subscribe  my  name 
and  affix  the  seal  of  my  office,  this  6th  day  of  Jul;/,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty-seven. 
[Seal].  Test:  D.  M.  Ferine,  register  of  wills  for  Balti* 
more  county. 

^*  Maryland  y  set. :  I,  Edward  D,  Kemp,  presiding  justice  of 
the  Orphans'  Court  for  Baltimore  county,  in  the  state  afore- 
said, do  certify  that  the  foregoing  attestation  of  Daniel  M. 
Ferine,  register  of  wills  for  said  county,  is  in  due  form  and 
by  the  proper  officer.  Given  under  my  hand,  at  the  city  of 
Baltimore,  this  6th  day  o{  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-seven.     E.  D,  Kemp?^ 

To  the  introduction  of  all  of  which  evidence,  being  all 
that  was  offered  on  the  trial,  the  defendant  objected  gene- 
rally, but  the  Court  overruled  the  objection. 

The  plaintiff  in  error  contends : 

1.  That  the  admininistrator  did  not  possess  the  power, 
by  virtue  of  his  office,  to  assign  the  note  in  question. 
He  is  wrong  in  this.  On  the  death  of  the  holder  of  the 
legal  title  to  a  note  or  bill  of  exchange,  the  right  of  trana» 
fer  vests  in  his  executor  or  administrator.  Cliitty  on 
Bills,  225. 

2.  He  insists  that  the  Court  erred  in  sustaining  the  mo- 
tion to  set  aside  the  pleas  alleging  the  cessation  of  the 
power,  if  it  once  existed,  of  the  administrator  to  assign 
the  note.  In  this  we  think  he  is  mistaken.  Those  pleas 
were  special  pleas  of  non-assignment  and  should 
been  verified  by  oath.  They  alleged  that  the  right 
administrator  to  assign  had  ceased  before  he  mal 
supposed  assignment.  If  the  allegation  was  tru< 
legal  assignment  had  been  made.  The  case  resei 
AUen  v.  T}iaxter,  1  Blackf.  399.  That  was  covenant 
a  deed  averred  to  have  been  executed  by  an  attorne; 
fact.    Plea,  that  the  attppiey  was  not  authorized  to  exe- 
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.  of  non  est  factum,  and  was  bad  for  want  of  an  affidavit 
Thomas       ^f  -^  ^^^^j^      g^^^  ^^^  Hogar  v.  MoutUs,  3  id.  57.    But, 

R*M»sa«  if  we*  are  wrong  in  the  above  view,  if  those  pleas  were 
not  pleas  of  non-assignment,  that  is,  if  the  matter  of  de- 
fense set  up  by  them  was  not  necessarily  brought  forward 
by  a  plea,  in  effect,  of  non-assignment,  then  the  matter 
was  admissible  and  should  have  been  offered  under  the 
general  issue  in  disproof  of  the  title  of  the  plaintiff  to, 
and  right  to  sue  on,  said  note;  and  hence,  the  plaintiff  in 
error  need  not  have  been  ii\jured  by  the  disposition  made 
of  said  pleas,  and  cannot  now  complain  of  it  (1). 

3.  It  is  urged  that  the  Court  should  not  have  admitted 
in  evidence  the  certificate  of  the  register  of  wills  otM- 
timore  county,  Maryland^  to  the  fact  that  Dvcker  was  ap- 
pointed administrator.  We  think  that  paper  informal 
Properly,  the  register  should  have  copied  the  record-entiy 
of  Ducker^s  appointment  and  certified  it  as  a  trae  copy. 
But  we  regard  the  paper  as  admitted  in  evidence  without 
objection.  This  Court  has  repeatedly  decided  that  a 
general  objection  to  evidence,  such  as  that  made  in  this 
case,  would  not  be  noticed.  Halbreath  v.  DoCy  8  Blackf. 
366.  That  was  the  rule  of  practice  when  this  cause  waa 
tried  in  the  Circuit  Court,  and,  we  doulit  not,  it  preseDts 
an  instance  where  right  is  promoted  by  its  application. 

Per  Curiam, — The  judgment  is  affirmed,  with  1  percent* 
damages  and  costs. 

D.  Kelso  and  A.  C.  Downey^  for  the  plaintiff. 

/.  W.  Spencer^  for  the  defendant. 

(1)  See  Carter  t.  Thomas,  ante,  p.  213,  and  note;  Cheek  etoLr.  (Stem, 
ante,  p.  286;  and  Jonee  «l  al,  t.  Raneom,  ante,  p.  337. 


OP  THE  STATE  OF  INDIANA. 


373 


May  Term, 

Templ™  v.  Krahk.  _i55Hl_ 

TsiCFLIN 

A  promissorj  note  was  made  payable  to  A,,  his  agent  or  attorney.    Held,        Kbahn. 
that  while  unnegotiated,  suit  could  only  be  brought  upon  the  note  in 
the  name  of  A. 

A  promissorj  note,  which  had  not  been  negotiated,  was  lost,  and  nothing 
had  been  heard  of  its  existence,  although  four  years  had  elapsed  from  the 
time  when  it  became  due.  At  the  end  of  the  four  years,  suit  was  brought 
upon  it— the  declaration  alleging  the  loss,  &c.  Held,  that  the  suit 
would  lie. 

In  debt  by  the  payee  to  recover  the  amount  of  a  lost  note,  the  plaintiff 
proved  by  a  witness  that  a  note  of  the  maker  dated  on  or  about  the 
date  of  the  note  described  in  the  declaration,  and  otherwise  correspond- 
ing with  it,  had  been  left  with  him  to  collect  the  interest;  that  he  had 
made  diligent  search  for  the  note  and  could  not  find  it;  and  that  neither 
the  payee  nor  any  other  person  ever  got  the  note,  to  his  knowledge,  out 
of  his  possession.  Held,  that  the  evidence  was  sufficient  to  authorize  a 
judgment  for  the  plaintiff. 

The  omission  of  a  similiter  to  the  general  issue  is  immaterial  after  verdict. 

ERROR  to  the  Delaware  Circuit  Court.  Saturday, 

Perkins,  J. — ^Debt  by  Krahn  v.  Templin.  The  declara-  ^^ 
tion  alleges  that  TempHuy  on  the  26th  of  February y  1844, 
made  his  promissory  note  in  writing,  whereby  he  pro- 
mised to  pay  to  KrakUy  or  his  agent  or  attorney,  in  Alba- 
ny,  three  years  from  date,  the  sum  of  75  dollars,  with  in- 
terest, payable  annually;  conditioned  that  the  maker 
might  pay  said  note  90  days  before  maturity,  in  good 
notes  or  due-bills  then  due  on  men  in  Delaware  county. 
The  note  is  alleged  to  be  lost,  but  due  and  unpaid.  The 
declaration  was  filed  in  1851. 

Plea,  the  general  issue.     Trial  by  the  Court. 

The  evidence  given  upon  the  hearing  was  the  deposi- 
tion of  Uriah  Pace^  which  reads  as  follows:  <<I,  Uri(A 
Pacey  am  knowing  that  Josiah  Templin  executed,  on  or 
about  the  26th  day  of  Fdyruaryy  1844,  one  note  of  hand 
to  William  /.  F.  R.  Krahuy  whereby  he  promised  to  pay 
•aid  Krahn  75  dollars,  three  years  after  date,  interest 
payable  yearly.  Said  note  was  made  payable  to  said 
KrahUy  his  agent  or  attorney,  in  Albany,  Said  note  was 
conditioned  that  said  defendant  might  pay  the  samQ  90  . 
dftys  before  maturity,  in  good  notes  or  due-bills  then  due 
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May  Term,  upon  good  men  in  Delaware  county ;  and  eaid  TempHin 
delivered  said  note,  signed  by  said  defendant,  to  the 
plaintiff,  which  said  note  was  lost  or  mislaid,  when  in  my 
possession  as  acting  justice  of  the  peace  of  said  county, 
being  delivered  to  me  by  the  plaintiff  for  collection  of 
interest  in  the  year  1845.  I  have  made  diligent  search 
for  said  note  and  cannot  find  it;  ai^d  neither  Krahn  nor 
any  other  person  ever  got  the  note  out  of  my  possession 
to  my  knowledge.  The  property  or  land  for' which  said 
note  was  given  once  belonged  to  me,  to-wit,  a  lot  in  the 
town  of  Albany^  in  Delaware  county,  and  was  sold  and 
conveyed  by  me  either  to  Krahn  or  one  John  Bane^  not 
certain  which." 

Upon  this  evidence  the  Court  found  for  the  plaintiff, 
and  afterwards  refused  a  new  trial. 

The  first  question  presented  is,  whether  this  suit  at  law 
can  be  sustained? 

The  note,  which  is  made  the  foundation  of  the  action, 
was  not  payable  to  bearer.  It  contained  a  promise  by 
the  maker  to  Krahn  to  pay  to  him  or  his  agent  or  attor- 
ney. For  a  breach  of  that  promise  KreJin  alone  eouid 
sue,  while  the  note  remained  unnegotiated.  Harper  ▼. 
Ragauy  2  Blackf.  30.  It  had  not  been  negotiated,  and 
some  four  years  had  elapsed  after  it  became  due  before 
this  suit  was  instituted,  and  still  nothing  heard  of  its  be- 
ing in  existence.  Ail  this  sufficiently  shows  that  the  de* 
fendant  is  in  no  danger  of  being  hereafter  called  upon  to 
pay  the  note  to  a  bonu  fide  holder.  There  is  no  doubt, 
therefore,  but  that  this  suit  at  law  will  lie  for  its  collec- 
tion, though  lost.     Dean  v.  Speakman,  1  Blackf.  317. 

The  next  point  made  is,  that  the  evidence  did  not 
authorize  the  finding  of  the  Court.  We  think  it  did. 
The  plaintiff  was  bound  to  establish  the  existence  and 
loss  of  such  a  note  as  that  described  in  the  declaration. 
According  to  the  decisions  in  Connedicuiy  he  was  bound 
%o  establish  both  these  facts  by  legal  evidence,  independ- 
lent  of  his  own  oath.  In  that  state  it  is  held,  that  the 
geAeral  issue,  pleaded  to  a  declaration  on  a  lost  note, 
puts  in  issue  the  fact  of  loss,  as  well  as  other  facts  in 
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the  cause,  and  makes  it  a  jury  question.     Coleman  v.  Wal^    May  Term 
cott,  4  Day,  2SS.— Swift  v.  Stevens,  3  Conn.  (2  series),  431.       ^^^^' 


In  this  state,  however,  it  is  decided  that  the  fact  of  loss    Bi^»ott" 

is,  in  the  first  instance,  a  question  for  the  Court,  and  may    Statb  Bank 

be  proved  by  the  oath  of  the  party.     Bean  v.  Keen,  7 

Blackf.  152.     But  in  Ihe  case  before  us,  this,  as  well  as 

the  other  facts,  w£is  §[hown  by  disinterested  evidence,  and 

we  think  su0lciently.     The  existence.  Joss,  and  contents 

of  the  not^  were  all  proved.     It  is  objected  that  the  evi* 

dence  did  not  make  out  the  identity  of  the  note  mentioned 

in  it  with  that  sued  on.    It  is  said  the  plaintifi*  below  may 

have  had  two  notes  of  a  like  description.    True,  but  the 

judgment  in  the  present  case  will  merge  one  of  said 

notes,  and  will  be  pleadable  in  bar  of  any  other  suit  on 

a  note  of  a  like  description,  and  thus  raise  the  question 

in  such  suit  as  to  the  existence  of  more  notes  than  one. 

The  next  and  last  point  made  is,  that  the  similiter  was 
not  added  to  the  plea  of  the  general  issue.  This  is  an 
immaterial  point.  The  issue  was  substantially  formed 
without  the  similiter.    Jared  v.  GroodtUle,  1  Blackf.  29. 

Per  Curiam. — The  judgment  is  afiu*med  with  costs. 

/.  S,  Buckles,  for  the  plaintiff. 

TV.  March,  for  the  defendant. 


BiLLINGSLEY  V.  ThE  StATE  BaNK  OF  InDIANA. 

The  statute  which  enacts  that  no  holder  of  a  bill  of  exchange  shall  be  per- 
mitted, at  any  term  of  the  Circuit  Court,  to  institute  more  than  one  suit 
upon  such  bill,  prohibits  the  institution  of  separate  suits  on  such  bill 
at  the  same  term,  but  not  at  different  terms,  of  the  Court. 

It  is  not  material  on  error  whether  a  deposition  read  bj  the  plaintiff  at 

^  the  trial  should  have  been  suppressed  or  not,  if  the  eridence  was  ainpl j 
sufficient  without  it  to  sustain  the  suit. 

The  protest  of  a  bill  was  written  and  signed  on  the  day  that  payment  was 
refused,  but  the  notary  did  not  affix  his  seal  until  several  months  after- 
wards, but  before  the  trial  of  the  suit  against  the  indorser.  tftld,  that 
the  protest  was  completed  in  time. 
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May  Term,    A,  being  indebted  to  the  plaintiff  in  a  certain  sum,  the  latter,  in  order  to 
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obtain  payment,  purchased  of  him,  at  a  fair  price,  a  bill  drawn  payable  ai 
a  bank  in  New  Orleant,  and  applied  the  proceeds,  with  his  consent,  to 
such  payment,  haying  reason  to  believe  when  the  bill  was  boaght  thit 
it  would  be  paid  at  New  Orleans  when  it  should  become  due.  Bdi, 
that  the  tranaaction  was  not  a  loan,  but  a  fair  purchase  of  a  bill  of  a- 
change. 

Where  a  verdict  against  a  party  would  still  have  been  right,  althougb  eri- 
dence  offered  by  him  and  rejected  had  been  admitted,  he  cannot  coa- 
plain  of  the  rejection,  of  the  evidence. 

The  statute  of  1843,  which  declares  usurious  contracts  valid  as  to  the  prin- 
cipal debt,  applies  as  well  to  loans  made  by  the  state  bank  as  to  tfaoae 
made  by  individuals. 

A  verdict  will  not  be  set  aside  on  error  on  account  of  erroneous  instne- 
tions  given  to  the  jury,  if  it  is  apparent  from  the  evidoioe  that  thsTcr- 
dict,  notwithstanding,  waB  right. 


Saturday, 
May^, 


ERROR  to  the  Dearborn  Circuit  Court. 

Blackford,  J. — ^In  March,  1850,  The  State  Bank  of  h- 
diana,  as  indorsee  of  a  bill  of  exchange  for  2,000  dollani 
brought  an  action  of  assumpsit  against  John  BSlingJqii 
as  indorser.  The  declaration,  which  was  filed  at  the 
April  term,  1850,  alleges  that  the  bill  was  drawn  at  LaD- 
renceburgh,  in  this  state,  oH  the  1st  of  Februargy  1849,  by 
one  Davis  W.  Cheek  on  one  Henry  Baymand,  New  Or 
leans;  that  it  was  payable,  four  months  after  date,  to  the 
order  of  One  William  V.  Cheeky  at  the  Mechanic^  and 
Trailers*  Bank,  in  New  Orleans,  and  was  indorsed  by  fte 
payee,  the  defendant,  and  others.  The  deciaratioii  also 
alleges  the  due  presentment  of  the  bill,  its  non-payment 
and  protest,  and  a  due  notice  of  the  dishonor  to  the  de- 
fendant. 

There  was  a  plea  in  abatement  as  follows :  That  there- 
tofore, to-wit,  at  the  October  term,  1849,  of  the  Dwrfcm 
Circuit  Court,  the  plaintiff  had  sued  one  Jacob  Hay  ^ 
indorser  of  the  same  bill  of  exchange,  in  which  suit  the 
said  Hays  had  obtained  judgment;  that  the  plaintiff  had 
appealed  from  that  judgment  to  the  Supreme  Court,  where 
the  suit  was  then  pending. 

That  plea  was  demurred  to  and  the  demurrer  sus- 
tained. 

The  defendant  then  pleaded  the  general  issue.    He 
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also  moved  the  Court  to  suppress  the  deposition  of  one 
H,  B.  Cenas,  but  the  motion  was  overruled.  The  cause 
was  afterwards  tried,  and  a  verdict  and  judgment  ren- 
dered for  the  plaintiff. 

The  first  objection  made  to  the  judgment  is,  that  the 
demurrer  to  the  plea  in  abatement  should  have  been  over- 
ruled. 

It  is  not  contended  but  that,  by  the  law-merchant,  the 
holder  of  a  bill  may  proceed  at  the  same  time,  in  sepa- 
rate suits,  against  each  of  the  parties  who  may  be  liable, 
until  the  debt  is  satisfied ;  but  the  defendant  supposes  that 
this  rule  of  the  law-merchant  is  so  changed  by  our  sta- 
tute as  to  authorize  his  plea  in  abatement.     The  statute 
enacts  that  no  holder  of  a  bill  of  exchange  shall  be  per- 
mitted, at  any  term  of  the  Circuit  Courts  to  institute  more 
than  one  suit  upon  any  one  such  bill.   R.  S.,  p.  697.   We 
think  it  is  plain  that  this  provision  does  not  apply  to  the 
present  case.    The  statute  prohibits  the  institution  of 
separate  suits  on  a  bill  of  exchange  at  the  same  term  of  the 
Court.    But  the  plea  before  us  does  not  allege  that  the 
suit  against  Hays  was  commenced  at  the  same  term  with 
the  suit  against  BiUingsley.     On  the  contrary,  the  plea 
shows  that  the  suits  were  commenced  at  different  terms — 
the  suit  against  Hays  at  the  October  term,  1849,  and  that 
against  BiUingsley  at  the  AprU  term,  1850.     The  demur- 
rer, therefore,  was  rightly  sustained. 

The  next  objection  is,  that  the  deposition  of  Cenas 
should  have  been  suppressed. 

Cenas  was  the  notary  who  protested  the  bill  of  ex- 
change. His  deposition  tends  to  show  the  dishonor  of 
the  bill,  the  certificate  and  notarial  seal  attached  to  the 
protest  to  be  genuine,  and  the  notices  of  the  dishonor  to 
have  been  regularly  given  to  the  drawer  and  indorsers. 

It  is  not  material  whether  this  deposition  should  have 
been  suppressed  or  not,  as  the  evidence  was  amply  sufii- 
cient  without  it  to  sustain  the  suit. 

The  plaintiff  gave  in  evidence  the  bill  of  exchange,  the 
indorsements  thereon,  and  the  protest,  as  described  in  the 
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the  ground  that  the  notarial  seal  was  not  affixed  to  itnn- 
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aGSLET  ^1  several  months  after  the  protest  had  been  signed;  but 
State  Bahk  the  objection  was  correctly  overruled.  The  law  appears 
to  be  settled  that  though  the  bill  ought  to  be  noted  for 
non-payment  on  the  day  of  the  refusal  to  pay,  still  the 
protest  may  be  drawn  up  at  any  time  before  the  trial,  and 
antedated  accordingly.  Byles  on  Bills,  190. — Chitty  oo 
Bills,  527-8.  In  the  case  before  us,  the  protest  was  writ- 
ten and  signed  on  the  day  the  payment  was  refused,  and 
the  notarial  seal  was  affixed  to  the  protest  by  the  notaiy 
previously  to  the  trial.  It  is  clear,  therefore,  that  the  ob- 
jection to  the  protest,  that  it  was  not  completed  in  time, 
was  without  foundation.  The  case  of  Bailey  v.  Dozitr^  6 
Howard's  Sup.  Court  U.  S.  Rep.  23,  cited  by  the  plaintiff, 
sustains  this  decision.  It  was  also  proved  that  the  plain- 
tiff gave  due  notice  to  the  defendant  of  the  dishonor  of 
the  bill.  There  was  proof  also  that  the  plaintiff  gave  for 
the  bill  the  full  amount  for  which  it  was  drawn,  less  the 
legal  interest  for  the  time  the  bill  had  to  run,  and  one  per 
cent,  as  the  rate  of  exchange,  which  was  admitted  to  be 
the  customary  rate  on  such  bills. 

This  was  the  plaintiff's  evidence;  audit  showed, /irtma 
facie^  that  he  was  entitled  to  recover. 

The  defense  relied  on  was,  that  the  transaction  was, 
under  the  appearance  of  a  purchase  of  a  bill  of  exchange, 
a  mere  loan  of  money ;  and  that  the  loan,  on  accoant  of 
the  one  per  cent,  taken  as  exchange,  was  usurious  and 
void. 

The  facts,  as  to  this  part  of  the  case,  appear  to  be,  that 
William  V.  Cheeky  the  payee  of  the  bill,  had  become  lia- 
ble to  the  plaintiff  for  a  certain  sum  of  money ;  that  the 
plaintiff,  in  order  to  obtain  .payment  of  that  debt,  pu^ 
chased  the  bill  of  said  William  V.  Cheek,  at  a  fair  price, 
and  applied  the  proceeds,  with  his  consent,  to  such  pay- 
ment; and  that  the  plaintiff,  when  the  bill  was  purchased, 
had  good  reason  to  believe  that  the  bill  would  be  paid  at 
New  Orleans  when  it  should  fall  due. 
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It  appears  to  us,  therefore,  that  the  transaction  in  ques-    May  Term, 
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tion  was  not  a  loan,  but  a  fair  purchase  of  a  bill  of  ex- 
change. 

In  the  course  of  the  trial,  the  defendant  offered  to  prove 
the  rate  at  which  the  plaintiff,  when  said  bill  was  bought, 
was  selling  bills  on  New  Orleans  payable  at  sight;  and 
also  to  prove  that,  at  the  same  time,  the  plaintiff  knew 
that  the  drawee,  Raymond^  lived  in  this  state,  and  was  not 
likely  to  have  funds  in  New  Orleans.  This  evidence  was 
held  not  to  be  admissible.  We  need  only  remark,  with 
regard  to  this  evidence,  that,  had  it  been  admitted,  the 
verdict  would  still  have  been  clearly  right. 

The  Circuit  Court  held,  in  this  case,  that  if  the  bank 
make  a  usurious  loan  to  any  one,  the  whole  contract  is 
void.  We  are  of  opinion,  however,  that  the  statute  of 
1843,  which  declares  usurious  contracts  valid  as  to  the 
principal  debt,  applies  as  well  to  loans  made  by  the  bank 
as  to  those  made  by  individuals.     R.  S.  1843,  p.  581. 

The  defendant  objects  to  some  instructions  given  to  the 
jury.  But  as  we  have  no  doubt,  from  the  evidence,  but 
that  the  verdict  is  right,  the  instructions  cannot  affect  the 
case. 

Per  Curiam, — The  judgment  is  affirmed,  with  6  per  cent, 
damages  and  costs. 

A,  Brower^  for  the  plaintiff. 

P,  L,  Spoonery  for  the  defendant. 


WiTHHOW 

V. 

WlLKT. 


WiTHRow  and  Another  v,  Wiley. 

To  a  suit  by  the  payee  against  A.  and  B.,  the  makers,  upon  a  promissory 
note  payable  at  a  day  specified,  the  defendant  pleaded  the  following 
pleas  in  bar:  1.  A  parol  contract,  entered  into  between  the  parties* 
when  the  note  was  made,  by  which  the  plaintiff  was  never  to  sue 
on  th(*  note;  3.  That,  after  the  execution  of  the  note  by  il.,  to-wit,  Ac, 
a  parol  agreement  was  made  by  the  parties  that  if  B.  would  sign  the 
note  as  surety,  the  plaintiff  would  never  sue  on  the  note,  but  would 
receive  the  interest  thereon,  unless  A.  should  deny  the  note  and  not 
try  to  pay  the  same.  Averment,  that  the  interest  had  been  paid, 
and  that  A.  had  never  denied  the  note.    General  demurrer  to  both 
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pleas.  Held,  that  the  fiiBt  plea  was  insufficient.  Hdd,  alflo»  that  np- 
posing  that  the  second  plea  had  also  showed  that  B.  at  the  time  of  ttid 
parol  agreement,  or  afterwards  and  in  pursuance  of  it,  had  executed  the 
note,  still  it  would  hare  been  insufficient.  Held,  also,  that  if  said  second 
plea  did  not  show  that  B.  executed  the  note  in  pursuance  of  the  parol 
agreement,  the  plea  was  bad  for  not  showing  that  the  condition  bad 
been  performed,  upon  the  performance  of  which  the  promise  not  to  sue 
was  made. 
In  a  declaration  upon  a  note,  the  day  on  which  the  note  is  alleged  to  liare 
been  executed  is  not  traversable. 


Saturday, 
May  2d. 


ERROR  to  the  Decatur  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by 
Wiley  against  Adoniram  J,  Withrow  and  Augustus  Gar- 
rison. Judgment  for  the  plaintiff.  The  suit  was  founded 
on  a  promissory  note  which  the  declaration  alleged  had 
been  executed  by  the  defendants  on  the  4th  of  September, 
1840.    The  note  is  as  follows: 

"  September  4,  1849.  Four  months  after  date,  we  pro- 
mise to  pay  John  H.  Wiley  or  order,  for  value  received, 
the  sum  of  228  dollars  and  45  cents,  without  any  relief 
whatever  from  valuation  or  appraisement  laws.  A,J> 
Withrowy  Augustus  Garrison.^^ 

The  defendants  pleaded  four  pleas  in  bar. 

1.  Nil  debet. 

2.  That  the  note  was  given  by  Withrow  as  principal 
and  Crarrison  as  surety,  for  a  lot  of  stock  for  harness- 
making  before  that  time  sold  and  delivered  to  Wilhrm 
by  the  plaintiff;  that,  at  the  time  of  the  sale  and  delivery 
of  said  stock,  it  was  the  agreement  between  the  plaintiff 
and  WithroWy  that  Withrow  should  not  be  bound  to  pay 
for  said  stock,  or  any  part  thereof,  until  he  should  woit 
it  up  and  make  the  money  out  of  the  same ;  that,  after 
the  sale  and  delivery  of  said  stock,  the  plaintiff,  falsely 
and  fraudulently,  and  to  induce  the  defendants  to  give 
said  note,  agreed  with  the  defendants,  that  if  they  would 
give  said  note  so  as  the  same  would  draw  interest  from 
the  end  of  four  months,  the  plaintiff  never  would  bring 
suit  on  said  note.  Averment,  that  the  defendants  confid- 
ing in  said  promises,  and  being  misled  by  the  same,  did, 
contrary  to  said  contract  made  for  said  stock,  execute 
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aaid  note ;  and  that  Withrow  has  not,  as  yet,  worked  np   May  Term, 
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said  stock,  nor  made  the  money  out  of  the  same.    Veri-  _ 
fication.  ^":«^ 

There  was  a  general  demurrer  to  this  second  plea,  and      WiLn. 
the  demurrer  was  sustained. 

This  second  plea  is  insufficient.  The  note  sued  on  is, 
on  its  face,  for  the  payment,  absolutely,  of  a  certain  sum 
of  money  on  a  certain  day.  The  plea  sets  up  a  parol 
contract  between  the  parties,  entered  into  at  the  time  the 
note  was  given,  by  which  contract  the  plaintiff  was  never 
to  sue  on  the  note.  Here,  the  note,  according  to  its  face, 
could  be  sued  on  at  the  end  of  four  months  from  its  date; 
but  according  to  the  contemporaneous  parol  agreement, 
the  note  could  never  be  sued  on.  The  parol  agreement 
pleaded  contradicts  the  face  of  the  note,  and  is,  for  that 
reason  alone,  no  defense  to  the  suit.  There  is  the  fol- 
lowing case :  Assumpsit  on  a  promissory  note  payable 
on  demand  according  to  its  face.  The  defendant  offered 
to  prove  by  parol  that  the  note  was  not  payable  on  de- 
mand, but  that  it  was  to  be  paid  only  on  a  future  and 
contingent  event.  The  evidence  was  objected  to,  and  the 
objection  sustained  on  the  ground  that  the  parol  evidence 
would  destroy  the  written  contract,  and  substitute  a  differ- 
ent one  in  its  place.  Graves  v.  Clm-k,  6  Blackf.  183. 
That  case  shows  the  plea  before  us  to  be  bad. 

The  third  plea  is  similar  to  the  second.  It  was  also 
demurred  to,  and  the  demurrer  was  correctly  sustained. 

The  fourth  plea  states,  that  after  the  execution  of  the 
note  by  Withrow,  the  plaintiff  and  defendants  agreed,  on 
the  25th  o{  September,  1849,  that  if  Crarrison  would  sign  said 
note  as  surety,  the  plaintiff  would  never  sue  on  the  note, 
but  would  receive  the  interest  thereon,  unless  Withrow 
should  deny  the  note  and  not  try  to  pay  the  same.  Aver- 
ment, that  the  interest  had  been  paid,  and  that  Withrow 
had  never  denied  the  note. 

General  demurrer  to  this  fourth  plea,  and  the  demurrer 
suBtained. 

The  declaration  alleges  that  both  defendants  executed 
the   note   on   the  4th  of  September,  1849.     The   fourth 
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May  Term,    plea  admits  that  allegation  as  to  Withrow;  bat  it  implied- 

! ly  denies  that  Garrison  executed  the  note  at  that  time. 

WnsBow  fjpj^^  pj^g^  ^Yqo  states,  that  afterwards,  to-wit,  on  the  25th 
WihET.  of  September^  1849,  the  parol  agreement  mentioned  in  the 
plea  was  made,  namely,  that  if  Garrison  would  sign  the 
note  as  surety,  the  plaintiff  would  never  sue  on  the  note, 
but  would  receive  the  interest  thereon,  unless  Wilkmc 
should  deny  the  note.  We  will  suppose  that  the  plea 
also  shows  that  Garrison,  at  the  time  of  said  parol  agree* 
ment,  or  afterwards,  and  in  pursuance  of  it,  executed  the 
note. 

According  to  the  plea  so  understood  (and  the  defend- 
ants can  ask  nothing  more  for  it),  the  note,  after  Garrison 
signed  it,  was  no  longer  the  separate  note  of  }\ithrow, 
but  became  a  new  and  joint  note  of  Withrow  and  Gcan- 
son,  dated  on  the  4th  of  September,  1849,  but  executed  on 
the  25th  of  September,  1849.  The  plaintiff's  parol  agree- 
ment never  to  sue,  therefore,  was  entered  into  at  the  same 
time  with,  or  at  some  time  before,  the  execution  of  the 
note  by  the  defendants.  The  consequence  is,  that  the 
face  of  the  note,  which  is  for  the  payment  of  money  at  a 
certain  time,  is  not  to  be  controlled  by  the  parol  contract 
contradicting  the  note,  and  relied  on  in  the  plea. 

If  the  plea  does  not  show  that  Crarrison  executed  the 
note  in  pursuance  of  the  parol  agreement,  the  plea  is  bad 
for  not  showing  that  the  condition  had  been  performed. 
upon  the  performance  of  which  the  promise  not  to  sae 
was  made. 

It  cannot  be  said  that  the  plea,  supposing  it  impHedlj 
to  deny  that  the  note  was  executed  on  the  4th  of  Septem- 
ber, 1849,  is  a  defense;  the  allegation  in  the  declaratioD, 
that  the  note  was  executed  on  that  day  not  being  traver- 
sable.    1  Phill.  £v.  514. 

Per  Curiam. — ^The  judgment  is  af&rmed,  with  3  percent 
damages  and  costs. 

/.  Robinson,  for  the  plaintiffs. 

J-  S.  Scobey,  for  the  defendant. 
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Edgerton,  Administrator  of  Lotz  v.  Comstock. 


EDOSKTOZr 

Bill  b^"  the  administrator  of  L.  against  C.  to  restrain  the  collection  of  y. 

a  judgment  at  law  and  for  a  decree  for  a  new  trial  of  the  issaes.  Oombtook. 
The  bill  alleged  that  the  suit  at  law  was  assumpsit  for  work  and 
labor,  commenced  bj  0.  against  L.  in  his  lifetime,  and  that  C.  obtained 
judgment,  Ac;  that  at  the  trial  the  Court  improperly  refused  to  admit 
certain  evidence  offered  by  L.  to  prove  the  value  of  the  work;  that  0. 
was  permitted  to  give  evidence  which  ought  to  have  been  rejected;  that 
the  jury  disregarded  certain  evidence  of  payment  offered  by  L.  and  ren- 
dered judgment  for  C.  though  nothing  was  due  him;  and  that  the  Court 
refused  a  new  trial.  It  was  also  alleged  that  bills  of  exception  were 
taken  to  all  these  proceedings,  and  upon  an  appeal  to  the  Supreme  Court, 
the  judgment  was  affirmed.  Held,  that  a  demurrer  to  the  bill  was  cor- 
rectly sustained. 

ERROR  to  the  AUen  Circuit  Court.  Monday, 

SMrrH,  J. — This  w€is  a  bill  in  chancery  praying  for  an     ^ 
injunction  to  restrain  the  collection  of  a  judgment  at  lavr, 
and  for  a  decree  to  order  a  new  trial  of  the  issues  joined 
by  the  parties. 

The  bill  alleges  that  the  suit  at  law  was  an  action  of 
assumpsit  for  work  and  labor,  commenced  by  Comstock 
against  Lotx  in  his  lifetime,  and  that  the  former  obtained 
a  judgment  for  600  dollars. 

It  is  charged  that  on  the  trial  the  Court  improperly  re- 
fused to  permit  certain  evidence  offered  by  Lotz  to  prove 
the  value  of  the  work  sued  for,  to  be  given  to  the  jury  for 
that  purpose;  that  Comstock  was  permitted  to  give  evi- 
dence which  should  have  been  rejected;  that  the  jury  dis- 
regarded certain  evidence  of  payment  offered  by  Lotz^ 
and  rendered  the  judgment  in  favor  of  Comstock,  though  no- 
thing was  due  him ;  and  that  the  Court  refused  a  new  trial. 
It  is  also  alleged  that  bills  of  exception  were  taken  to 
all  these  proceedings,  and  an  appeal  granted  to  this  Court, 
where  the  judgment  was  affirmed. 

A  demurrer  to  the  bill  was  correctly  sustained.     No 
grounds  whatever  are  shown  for  relief  in  equity. 
Per  Curiam, — The  decree  is  affirmed  with  costs. 
JET.  Cooper,  for  the  plaintiffs. 
i>.  jET.  Coleriek,  for  the  defendant. 
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Stockwbll  and  Another  v.  Walker  and  Others. 

Where  land  is  about  to  be  sold  upon  execution  on  a  judgment  vhich  has 
ceased  by  lapse  of  time  to  be  a  lien  thereon,  the  proper  proceeding  to 
prevent  the  sale  is  by  motion  on  the  law  side  of  the  Court  to  hire  the 
levy  set  aside. 

APPEAL  from  the  Tij^cdnoe  Circuit  Court. 

Smith,  J. — Bill  of  complaint  filed  by  the  appellants  on 
the  2l8t  of  February,  1850.  The  facts  stated  by  the  bill 
are  as  follows : 

On  the  22d  of  August^  1839,  one  Keirle,  who  is  since  de- 
ceased, recovered  a  judgment  against  David  PatUm  for 
886  dollars  and  86  cents,  and  on  the  18th  of  Nweabcr, 
1839,  Elias  L.  Beard  entered  himself  replevin-bail  forita 
payment.  In  Marchi  1845,  John  Walker ^  as  administra- 
tor o{  Keirle,  obtained  a  judgment  of  revivor  against  Pon- 
ton alone,  without  impleading  Beard,  Afterwards,  && 
said  administrator  sued  out  a  scire  faaoi  upon  said  judg- 
ment against  Potion  and  Beard  jointly,  and  in  OdiAer^ 
1849,  obtained  a  judgment  of  revivor  ag^ainst  them  both. 
No  defense  was  made  to  either  of  these  proceedings  by 
scire  fadaSj  but  the  judgments  of  revivor  were  obtained 
with  the  consent  of  Patton  and  Beard.  An  execation 
was  issued  on  the  last-named  judgment  of  revivor,  and 
was  levied  on  lot  No.  52,  in  the  town  of  Lafayette^  as  the 
property  of  Beard. 

On  the  20th  of  September,  1844,  Beard  mortgaged  die 
lot  above  named  to  one  Steivberger  to  secure  the  payment 
of  10,000  dollars.  On  the  9th  of  October,  1844,  Bemi 
made  a  second  mortgage  of  the  same  property  to  Siff»r 
betger  to  secure  a  further  debt  of  5,000  dollars.  This  last 
mortgage  also  embraced  another  lot  in  the  same  town. 

On  the  8th  of  November,  1845,  certain  persons,  assignees 
of  Steinberger,  filed  a  bill  to  foreclose  said  mortgages. 
A  decree  of  foreclosure  was  rendered  in  November,  1847, 
and  on  the  15th  of  April,  1848,  the  appellants  became  die 
purchasers  of  all  the  proper^  so  mortgaged  for  the  sum 
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of  5,500  dollars,  at  a  sheriff's  sale  made  pursuant  to  the   *^*y '^®™' 
.                                                                                                            1852. 
decree.  

The  present  bill  is  filed  against  Walker  as  administra-  ^ 

tor  of  Keirle,  Patton,  Beard,  and  the  sheriff,  and  prays  for       ^"«- 
a  decree  to  restrain  the  defendants  from  proceeding  to 
sell  said  property  under  the  execution  upon  the  judgment 
of  revivor,  and  to  free  the  property  from  all  incumbrances 
arising  from  said  judgments. 

The  defendants  filed  a  demurrer,  which  the  Court  sus- 
tained, and  the  bill  was  dismissed. 

We  think  the  demurrer  was  correctly  sustained,  be- 
cause the  bill  presents  no  ground  for  chancery  jurisdic- 
tion. If  the  lapse  of  time  had  removed  the  lien  of  the 
judgments,  and  that  is  the  only  ground  upon  which  relief 
could  be  afforded,  the  proper  proceeding  was  a  motion 
on  the  law  side'  of  the  Court,  to  have  the  levy  set  aside, 
if  a  sale  under  it  would  prejudice  the  complainants.  Las- 
selle  v.  Moore,  1  Blackf  226. 

Per  Curiam, — ^The  decree  is  affirmed,  with  costs. 

J.  Pettit  and  8.  A.  Huff,  for  the  appellants. 

D.  Mace  and  R.  C.  Gregory,  for  the  appellees. 


HoucK  V.  Dbitz. 

A  judgment  rendered  on  a  new  trial  wiU  not  be  reversed  because  the  new 
trial  was  granted  upon  insufficient  groundsi  if  the  adverse  partj  has  ad- 
mitted before  the  Court  below  the  truth  of  a  material  part  of  the  evidence 
to  admit  which  the  new  trial  was  granted. 

The  fact  that  such  admission  was  made  to  prevent  a  continuance,  makes 
DO  difiierence. 

Where  the  evidence  given  at  the  trial  is  not  in  the  record,  it  will  be  pre- 
Bttmed  that  the  judgment  was  in  accordance  with  it. 

ERROR  to  the  Ripley  Circuit  Court.  Monday, 

Smith,  J. — This  was  an  action  of  assumpsit  commenced 
before  a  justice  of  the  peace,  and  taken  to  the  Circuit 
Court  by  appeal.    The  cause  of  action  was  a  bill  of  goods 

Vol.  III.— 49 
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Hay  Ternu   sold  by  the  plaintiff  to  the  defendant,  conBiating  of  seve- 

! —  ral  items,  and  amounting,  in  the  whole,  to  98  dollars  and 

HouQK       39  ^gjj^g      There  were  two  trials  in  the  Circuit  Court,  the 
l>sa%,       first  of  which  resulted  in  a  judgment  for  the  plaintiff  for 
the  whole  amount  of  his  bill  of  particulars. 

A  new  trial  was  granted  upon  an  affidavit  of  the  de- 
fendant, stating,  in  substance,  that  the  cause  was  tried 
in  his  absence,  late  at  night;  that  the  plaintiff  was  made 
a  witness  in  the  cause,  and  the  said  plaintiff  testified  that 
the  amount  of  said  bill  was  due  and  owing  to  him,  and 
denied  positively  that  any  part  of  said  bill  had  ever  been 
paid  or  settled ;  that  since  the  trial  the  defendant  kad 
been  informed  and  believed  that  he  could  prove  that  38 
dollcu*s  and  some  cents'  worth  of  the  goods  so  sold  and 
charged  to  the  defendant,  was  taken  back  by  the  plaintiff, 
for  which  the  defendant  should  have  had  a  credit ;  and 
that  he  did  not  expect  the  return  of  said  goods  would 
have  been  denied  by  the  plaintiff,  and  expected  to  be  able 
to  prove  the  return  of  said  goods  if  a  new  trial  was 
granted. 

At  a  subsequent  term,  after  a  new  trial  had  been 
granted,  the  cause  being  again  called,  the  defendant  ap- 
plied for  a  continuance  upon  an  affidavit  stating  that 
certain  persons  were  material  witnesses  for  him,  and  that 
he  expected  to  be  able  to  prove  by  one  or  both  of  them 
•  the  return  to  the  plaintiff  of  a  part  of  the  goods  charged 

to  the  defendant  in  the  cause  of  action.  The  Court  be- 
ing of  opinion  that  the  affidavit  was  sufficient,  the  plain- 
tiff, to  prevent  a  continuance,  admitted  that  the  matter* 
contained  in  the  affidavit  should  be  taken  as  true;  and 
the  cause  being  thereupon  again  submitted,  the  plaintiff 
obtained  a  judgment  for  70  dollars  damages  and  his 
costs. 

The  plaintiff  below  now  prosecutes  this  writ  of  eiror 
and  contends  that  the  last  judgment  should  be  set  aside 
and  the  first  reinstated,  because  the  new  trial  was  granted 
upon  insufficient  grounds. 

But,  as  the  plaintiff  entered  into  the  second  trial,  and 
admitted  that  a  part  of  the  goods  for  which  the  actioa 
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1788  brought  had  been  returned  to  him,  bo  that  by  his   Hay  Term» 

own  admiesion  the  first  judgment  was  wrong,  we  think ! 

the  last  judgment  ought  not  now  to  be  disturbed.    The      Conwku. 
fact  that  the  admission  was  made  to  prevent  a  continu-    Tb>  State. 
ance  of  the  cause,  can  make  no  difference.    It  is  not  to 
be  supposed  he  would  make  such  an  admission,  if  the 
fact  wa0  untrue,  even  for  such  a  purpose. 

As  the  evidence  given  at  the  last  trial  is  not  in  the  re- 
cord, it  must  be  presumed  the  judgment  was  in  accord- 
ance with  it,  and  that  the  plaintiff  recovered  all  that  he 
was  justly  entitled  to. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

E,  Dumont,  for  the  plaintiff. 


ComvBLL  and  Others  v.  The  State. 

A  person  who  owns  the  reTersion  or  remainder  in  land,  if  there  is  a  suit 
pending  between  him  and  another  involying  a  question  of  waste  or  im- 
proyementfl,  has  a  right  to  go  upon  the  premises  in  a  peaceable  manner 
with  witnesses,  for  the  purpose  of  examining  the  same. 

ERROR  to  the  Franklin  Circuit  Court.  Monday, 

Smfth,  J. — This  was  an  indictment  for  riot.  The  indict-  ^*^^  ^** 
ment  charges  that  on,  &c.,  at,  &c.,  Conwdl  and  five  others 
did  unlawfully,  riotously,  &c.,  assemble  together  to  dis- 
turb the  peace,  and  did  make  a  great  noise,  riot,  &c.,  and 
did  riotously,  &c.,  strike,  beat,  &c.,  one  Smith,  in  the 
peace  of  the  state,  &c.  The  defendants  pleaded  not 
guilty.  ContveU,  and  two  of  the  other  defendants  were 
found  guilty  and  fined,  and  three  of  the  defendants  were 
acquitted. 

The  record  does  not  contain  the  evidence,  but  a  bill  of 
exceptions  states  that  the  defendants  requested  the  Court 
to  charge  the  jury  that  "  if  Conwell  owned  a  part  of  the 
reverBion  or  remainder  of  the  land  in  dispute,  and  there 
waa  a  suit  pending  between  himself  and  Hedrick  involv- 
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ing  a  queBtion  of  waste  or  improvements,  CanweH  was 
authorized  to  go  upon  the  premises  in  a  peaceable  man- 
ner,  \yith  his  witnesses,  for  the  purpose  of  examining  the 
same,"  and  that  "  there  was  evidence  in  the  case  aatho^ 
izing  said  charge;"  but  the  Court  refused  to  give  it. 

Not  having  the  evidence  before  us,  we  cannot  estimate 
what  effect  this  instruction  would  have  had  upon  the  re* 
suit  of  the  trial,  but  we  can  see  no  objection  to  it  as  an 
abstract  principle  of  law,  and,  from  all  that  appears,  we 
think  it  should  have  been  given. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

G,  Holland  and  /.  D.  Hawlandy  for  the  plaintifis. 

D.  D.  Jones  and  /.  Ryman,  for  the  state. 


M ALABY  and  Wife  v,  Kuns. 


Monday, 
JToySl. 


Where  noteB  are  giyen  to  seooie  the  purehaae-monej  of  land,  payable  re- 
spectivelj  on  or  before  a  given  day,  under  a  contract  that  a  deed  is  to  be 
executed  for  the  land  on  the  payment  of  the  notes,  a  suit  eaimot  be 
maintained  on  either  of  the  notes  after  the  last  has  become  dae,  unieti 
a  deed  was  tendered  on  or  before  the  day  when  the  last  note  mataied. 

ERROR  to  the  Carroll  Circuit  Court. 

SttTTH,  J. — This  was  an  action  of  debt  brought  by  the 
plaintiffs  in  error  upon  two  promissory  notes  for  500  dol- 
lars each,  one  payable  on  the  first  day  of  January,  1848, 
and  one  on  the  first  day  of  January^  1849. 

The  defendant  pleaded,  inter  alia,  that  these  notes,  with 
two  others,  due  in  1846  and  1847,  and  which  had  been 
paid,  were  given  in  consideration  of  an  agreement  by 
the  plaintifis  to  execute  to  him  a  deed  for  a  certain  tract 
of  land  on  the  payment  of  said  four  notes ;  and  that  the 
plaintifiTs  did  not,  on  the^r^^  day  of  January,  1849,  which 
was  the  day  on  which  the  last  note  became  due,  orata^ 

time  jn^evious  to  said  day  (1),  make,  or  offer  to  make,  sach 


Pardon  and  Another  v.  Dobbsberger. 

Sill  of  fareclosnre  against  a  mortgagor  and  subsequent  mortgagee.  De- 
feodants  defaulted.  Decree  that  the  mortgagor  should,  within,  Ac,  pay 
the  sum  due  on  the  complainant's  mortgage,  and  that  in  default  thereof 
the  premises  should  be  sold,  the  costs  and  the  amount  of  the  complain- 
ant's mortgage  paid,  and  the  residue  of  the  proceeds  of  the  sale  brought 
into  Court  to  await  its  further  order.  Held,  that  the  defendants  could 
not  complain  that  the  sum  due  to  the  subsequent  mortgagee  was  not  as- 
certained and  directed  to  be  paid  out  of  the  overplus  left  aft«ir  the  pay- 
ment of  the  complainant's  mortgage  and  costs. 

A  certificate  of  acknowledgment  to  a  mortgage  after  certifying  that  the 
husband  and  wife  had  voluntarily  executed  the  deed,  was  as  follows: 
"  The  said  wife  having  been  by  me  examined  separate  and  apart  from 
her  said  husband,  and  the  contents  of  the  above  deed  being  read  and 
explained  to  her  at  the  law  directs,  acknowledged  the  same  to  be  her 
▼olnntary  act  and  deed,  without  force  or  coercion  from  her  said  husband." 
Held,  that  the  certificate  showed  a  legal  acknowledgment  under  the  R. 
8.  1843. 
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deed,  on  condition  of  the  defendant's  paying  the  balance   Hay  Term, 
of  the  purchase-money,  or  otherwise  howsoever. 

The  plaintiffs  demurred  to  this  plea,  but  the  demurrer 
was  overruled,  and  the  defendant  had  judgment. 

The  plaintiffs  contend  that  they  were  not  bound  to 
tender  a  deed  on  the  day  the  last  note  became  payable, 
but  that,  as  it  was  to  be  made  on  the  paymevi  of  aU  the 
natesy  if  such  payment  was  not  made  on  that  day,  they 
could  at  a  subsequent  day,  within  a  reasonable  time,  ten- 
der a  deed  and  sue  on  the  notes. 

The  plea  must,  however,  be  held  good  under  the  former 
decisions  of  this  Court.  The  same  point  was  made  in 
the  case  of  McCtdloch  et  al.  v.  Dawson,  Ind.  R.  245,  (2) 
in  which  the  principles  involved  are  discussed  at  length. 

jP/t  Curiam, — The  judgment  is  affirmed  with  costs. 

6.  S.  Orth  and  E.  H.  Brackett,  for  the  plaintiffs. 

D.  D.  Pratt  and  H.  AUeUy  for  the  defendant. 

(1)  The  record  shows  that  said  last  note  was  payable  on  or  be/ore  the  1st 
day  of  January,  1849. 

(9)  See  1  Carter's  Ind.  R.  413. 
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ERROR  to  the  Dearborn  Circuit  Court. 

Perkins,  J. — Bill  in  chancery  to  foreclose  a  mortgage. 
The  bill  was  brought  by  Matis  Dobesber^er,  a  mortgagee, 
against  Walter  Pardun  and  wife,  mortgagors,  and  Frank- 
lin StakeTy  a  subsequent  mortgagee.  The  note  and  mort- 
gage to  the  plaintiff  in  the  bill  were  made  exhibits.  The 
defendants  made  default,  and  there  was  a  decree  that 
Pardun  should  pay  the  amount  due  from  him  upon  the 
mortgage  to  Dobed)erger  within  six  months,  or  that,  in  de- 
fault of  such  payment,  the  property  mortgaged  should  be 
sold,  the  costs  of  the  suit  and  the  amount  of  DobeAerger^s 
mortgage  paid,  and  the  overplus  of  the  sale-money,  if 
any,  brought  into  Court  to  await  its  further  order. 

This  decree  is  complained  of  because  it  does  not  jia- 
certain  the  amount  due  to  Stoker  on  his  mortgage  Aud 
direct  its  payment  out  of  any  overplus-money  there  might 
be  at  the  sale  ordered. 

It  was  proper,  though  perhaps  not  necessary,  that  Sta~ 
kery  as  a  subsequent  incumbrancer,  should  be  made  a 
party  to  this  suit.  See  Story's  Eq.  PI.  s.  193,  and  note  2 
on  page  239.  He  would  thus  be  enabled  to  come  in  at 
the  hearing,  establish  any  claim  he  might  have,  and  ask 
a  decree  for  its  payment  out  of  any  money  there  might 
be  after  paying  prior  incumbrances  on  which  the  mort- 
gaged property  might  be  sold.  But  should  he  not  so 
come  in,  it  would  not  be  the  duty  of  the  first  mortgagee, 
plaintiff,  to  establish  the  claim  of  the  second  mortgagee, 
defendant.  It  would  suffice  for  the  plaintiff  to  establish 
his  own.  And  neither  Stoker  nor  the  other  defendants  in 
this  case  can  complain  that  a  decree  was  not  rendered 
which  was  not  asked  for  nor  shown  to  be  due  by  proofs 
Nor  has  Stoker  been  injured  by  the  failure  to  render  such 
a  decree ;  and  for  this  reason  he  could  not  obtain  a  re- 
versal of  the  decree  that  was  made  in  the  case.  On  the 
return  of  the  overplus-money  from  the  sale  to  the  Court 
by  the  sheriff,  Stoker  can  still  come  in,  on  notice  to  the 
proper  parties,  and  claim  the  application  of  it  in  liqnida- ' 
tion  of  his  mortgage. 

It  is  also  contended  that  the  decree  barring  the  right 
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of  Pardun's  wife  in  the  mortgaged  premises  is  erroneous,   ^^  Tenn, 

because  the  mortgage  was  not  legally  acknowledged. ! — 

The  certificate  of  acknowledgment  is  in  the  following        ^^ 
form :  DoBWMtiiam. 

"  State  of  Indiana,  Dearborn  county,  set. :  Before  me, 
Willidm  TibbettSy  a  justice  of  the  peace  within  and  for. 
said  county,  personally  came  Walter  Pardun  and  Dinah 
Pardun,  the  foregoing  grantors,  and  acknowledged  the 
above  indenture  to  be  their  voluntary  act  and  deed  for 
the  uses  and  purposes  therein  contained — the  said  wife 
having  been  by  me  examined  separate  and  apart  from 
her  said  husband,  and  the  contents  of  the  above  deed  be- 
ing read  and  explained  unto  her  as  the  law  directs,  ac- 
knowledged the  same  to  be  her  voluntary  act  and  deed 
without  force  or  coercion  from  her  said  husband.  In  tes- 
timony," &c. 

The  R.  S.  of  1843,  which  we  presume  to  have  been  in 
force  in  Dearborn  county  at  the  time  this  acknowledgment 
was  taken,  requires  that  the  wife,  in  acknowledging  a  deed, 
shall  be  examined  relative  thereto,  separate  and  apartfrom, 
and  without  the  hearing  of,  her  husband,  and  that  the  offi- 
cer taking  the  acknowledgment  shall  certify  the  examina- 
tion to  have  been  so  made.  P.  421.  The  certificate  in 
this  case  will,  or  will  not,  be  evidence  of  a  legal  acknow- 
ledgment, according  to  the  construction  that  shall  be  given 
to  section  42,  p.  421  of  said  R.  S.  If  a  liberal  construc- 
tion be  given — if  a  substantial  compliance  only  with  it,  in 
regard  to  the  certificate  of  acknowledgment,  be  required — 
the  certificate  may  be  held  sufiicient  evidence.  If  a  strict 
construction  be  adopted,  and  a  literal  compliance  be  re-  , 

quired,  this  certificate  cannot  be  held  evidence  that  a  le- 
gal acknowledgment  was  taken.  We  think  the  ends  of 
justice  will  be  best  subserved  by  adopting  a  liberal  con- 
struction and  requiring  but  a  substantial  compliance,  and 
accordingly  hold  the  certificate  sufiicient.  The  law  re- 
quires that  the  examination  of  the  wife  shall  be  apart 
4rom  and  without  the  hearing  of  the  husband — ^that  is,  so 
far  apart  from  him  that  he  cannot  hear  it;  and  the  officer 
certifies  in  this  case,  as  we  understand  him,  that  the  exa- 
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M ty  TenUf 
1852. 

POWKLL 
▼. 

NOKXH. 


mination,  &;c.,  was  apart  from  the  husband  "  as  the  law 
directs,"  and  we  presume  in  favor  of  the  officer's  liariiig 
discharged  his  duty  legally  (1). 

Per  Curiam, — The  decree  is  affirmed  with  1  per  cent. 
damages  and  costs. 

/.  T.  Brown,  for  the  plaintiffii. 

T.  Gazlay,  for  the  defendant. 

(1)  See  BtOterJidd  and  Others  y.  BeaU,  anU,  p.  203. 
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Powell,  Administrator,  v.  North  and  Others. 

A  partnership  may,  after  the  death  of  a  partner,  be  eontinued  by  a  Court 
of  Equitj  on  behalf  of  the  infant  children  of  the  deceased  partner,  if 
the  Burviying  partners  consent. 

The  Probate  Courts  of  this  state  possess  general  equity  powers  in  reladoa 
to  the  administration  and  guardianship  of  estates. 

An  order  of  the  Probate  Court  to  a  guardian  to  inyest  money  of  his  wards, 
without  defining  the  amount,  in  the  completion  of  an  unfinished  distil- 
lexy,  according  to  their  interests  therein,  was  held  to  justify  a  reaawiaUj 
prudent  expenditure  for  the  purpose. 

The  money  of  the  wards  being  in  the  hands  of  tlieir  father's  adnunistntor, 
the  latter,  under  the  direction  of  the  guardian,  made  expenditures  of  the 
money  in  the  completion  of  the  disUlleiy.  Hdd,  that  the  administnfcor 
was  entitled  to  a  credit,  upon  settlement  of  the  estate,  so  far  as  his  ex- 
penditures were  made  with  reasonable  care  and  judgment. 

ERROR  to  the  Ohio  Probate  Court. 

Perkins,  J. — Bill  on  the  chancery  side  of  the  Ohio  Fto- 
bate  Court  by  William  H.  PaweU,  administrator  upon 
the  estate  of  Levi  Nortii,  deceased,  against  Joseph  T. 
North  ei  al.,  complaining,  that  on  the  10th  day  of  Aftgp, 
1645,  said  Powell,  and  said  North,  deceased,  were  part- 
ners in  milling  and  merchandising,  said  PoweO  owning 
one-third,  and  said  North  two-thirds,  of  the  real  and  per- 
sonal property  invested,  and  sharing  in  said  proportioiis 
in  the  profits  of  the  concern ;  and  that,  on  the  day  afore- 
said, said  Levi  North  sold — ^the  plaintiiT,  PoweO,  it  seems, 
consenting — to  one  Thonuis  J,  North,  one-half  of  his  two- 
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thirds  of  said  entire  property,  whereby  the  firm  was  made    ^*^^5™' 

to  consist  of  the  plaintiff,  Powell,  Levi  North,  and  Thomas '- — 

/.  North,  each  owning  one-third  of  the  joint  property;  y 

that  said  firm,  thus  constituted,  agreed  to  erect  a  distil-  Noeth. 
lery,  commenced  it,  and  expended  2,400  dollars,  being 
800  dollars  by  each  member,  when,  the  distillery  being 
unfinished,  in  August,  1845,  said  Levi  North  departed 
this  life,  and  the  plaintiff,  Powell,  was  appointed  his  ad- 
ministrator, and  ordered  by  the  Ohio  Probate  Court  to 
expend,  as  sIKh,  for  said  Levi's  estate,  the  further  sum  of 
533  dollars  on  said  distillery,  which  was  done ;  that  said 
Levi  North  left  heirs,  some  adult  and  some  infant;  that, 
in  November,  1845,  James  and  Abijah  North,  the  guardians 
of  the  infant  heirs,  filed  in  the  Ohio  Probate  Court  a  peti- 
tion representing  that  said  Levi,  living,  was  one  of  the 
firm  of  North,  Powell,  4*  Ci?.,  which  firm  undertook  to 
build  and  put  in  operation  a  distillery  and  join  the  same 
to  the  steam-mill  owned  by  said  company)  that,  in  pur- 
suance of  said  undertaking,  said  Levi  spent,  as  his  pro- 
portion, 800  dollars;  and  died,  leaving  said  distillery 
unfinished;  that,  since  his  death,  the  surviving  partners 
had  expended  about  1,200  dollars  more,  nearly  complet- 
ing the  building,  and  that,  unless  said  heirs  finished  and 
owned  their  third  of  said  establishment,  it  would  be  difii- 
cult  for  the  petitioners  and  said  Powell  and  Thomas  /. 
North  to  keep  correct  books  between  them,  sis  all  the  grain 
consumed  by  said  distillery  would  be  ground  by  said  mill; 
and  further  stating  that  the  800  dollars  expended  in  said 
Levies  lifetime  would  be  lost  to  said  heirs  unless  they 
completed  their  portion  of  said  undertaking,  as  no  person 
would  purchftse  their  interest  in  the  distillery  separate 
from  their  interest  in  the  steam-mill,  and  that  said  distil- 
lery, situated  as  it  was,  connected  with  a  steam-mill  that 
consumed  annually  about  100,000  bushels  of  grain,  with 
a  full  supply  of  water  to  run  both,  without  hauling,  the 
year  round,  would  be  profitable  to  the  heirs.  An  order 
was  prayed  to  expend  a  sufiicient  sum  to  complete  the 
heirs'  part  of  said  distillery,  together  with  all  other  ne- 
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Maj  Term^   cessary  buildings  and  appendages ;  and  it  was  aveired 

'. —  that  there  was  a  sufficiency  of  personal  effects  for  that 

Powell  purpose.  The  Court  made  the  order  accordingly,  without 
KoRTH.  limiting  the  amount  to  be  expended.  The  distillery  was 
thereupon  completed  with  necessary  additional  buildings 
and  appendages — so  the  present  bill  states — ^the  whole 
costing  about  10,000  dollars,  the  administrator,  PoweBf 
making  the  expenditures  on  behalf  of  the  heirs,  out  of 
money  in  his  hands,  with  the  assent  and  under  the  order 
of  said  guardians  and  adult  heirs,  to  the  amount  of  2,533 
dollars.  The  bill  further  states  that  said  Probate  Court 
authorized  the  continuance  of  the  business  of  the  firm, 
the  share  of  the  heirs  remaining  invested,  and  that  it  was 
continued  till  the  17th  of  September,  1846,  but  resulted  in 
a  loss,  all  of  which  was  borne  by  the  plaintiff  personally; 
that,  at  the  death  of  Levi  North,  a  true  account  of  the 
personal  property  of  said  firm  was  taken,  amounting  to 
1,479  dollars  and  51  cents,  one-third  of  which,  being  493 
dollars  and  17  cents,  belonging  to  said  heirs  of  Nartkj 
and  at  the  final  closing  of  said  partnership  business  in 
September y  1846,  the  personal  property  of  said  firm  was 
sold  for  4,286  dollars  and  91  cents,  one-third  of  which 
was  secured  to  said  heirs,  &c.;  that,  after  the  winding  up 
of  the  concern  in  September,  1846,  partition  was  made  of 
the  real  estate  as  improved  by  the  expenditure  of  the 
money  hereinbefore  mentioned,  said  heirs  receiving  one- 
third  of  the  property.  The  plaintiff  further  alleges  that 
he  had  been  cited  to  make  settlement,  as  administrator, 
in  said  Ohio  Probate  Coiirt;  that  he  had  received  for 
the  estate  of  the  deceased  North,  5,077  dollars  and  21 
cents,  and  paid  out  for  debts,  1,441  dollars  and  34  cents, 
and  the  two  items  of  533  dollars  and  2,533  dollars  on  said 
distillery,  &c. ;  and  had  distributed  948  dollars  and  86 
cents  among  the  heirs.  Prayer,  that  the  plaintiff  might  be 
credited  with  said  sums  in  his  settlement. 

A  guardian  ad  litem  was  appointed  for  the  infants.  A 
part  of  the  defendants  made  default  and  a  part  demurred 
to  the  bill.    The  Court  sustained  the  demurrer,  but  pro- 
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eeeded  to  decree  against  the  administrator  that  he  should   May  Term, 

pay  over  the  item  of  2,533  dollars,  alleged  to  have  been  ' — 

expended  on  the  distillery.  Powbll 

This  proceeding  seems  to  have  been  treated  by  the  No*™. 
Probate  Court  as  a  mixed  one,  partaking  of  the  character 
of  a  bill  in  chancery  and  an  answer  to  a  citation  for  a 
settlement.  Whether  evidence  was  produced  or  not  does 
not  appear ;  but  the  Court  seems  to  have  decided  on  the 
demurrer  to  the  bill,  that  the  administrator  could  not  be 
credited,  in  htt  settlement,  with  said  item  of  2,533  dollars 
expended  in  and  about  the  distillery ;  and  it  is  manifest 
from  the  arguments  of  counsel  that  the  point  of  contro> 
versy  in  the  cause  was  upon  the  right  of  the  administra- 
tor to  such  a  credit.  That  point,  therefore,  we  shall 
decide,  upon  the  supposition  that  said  sum  was  so  ex- 
pended. 

Death,  as  a  general  rule,  dissolves  a  partnership;  but 
a  Court  of  Equity  has  power  to  authorize  its  continuance 
on  behalf  of  infants.  Thompson  v.  Broicn,  4  John.  Ch. 
R.  619.  Our  Probate  Courts  possess  general  equity 
powers  in  relation  to  the  administration  and  guardian- 
ship of  estates.  It  was  within  the  power  of  the  Ohio 
Probate  Court,  therefore,  to  permit,  as  it  is  alleged  in  this 
case  that  it  did,  a  continuance  of  the  partnership,  and  to 
order  the  completion  of  the  distillery,  &c.  That  order 
was  a  protection  to  the  party  in  a  reasonably  prudent  ex- 
penditure of  the  requisite  sum  for  that  purpose.  The  order 
in  question  was  to  the  guardians  of  the  infants ;  but  the 
money  to  be  expended  was  in  the  hands  of  the  administra- 
tor, Powdl;  and,  had  the  guardians  required  and  received 
it  from  him,  he  would  have  been  entitled  to  a  receipt  from 
them  which  would  have  been  a  voucher  in  his  settlement. 
Instead  of  calling  upon  him  for  the  money,  they,  in  con- 
nection with  the  adult  heirs,  who  were  competent  to  con- 
sent to  the  continuance  of  the  partnership  and  the  ex- 
penditure of  the  money  in  their  own  behalf,  directed  said 
administrator  to  expend  the  same,  and  so  far  as  he  did 
it  with  reasonable  care  and  judgment,  it  seems  to  us,  he 
should  receive  a  credit  in  his  settlement.     If  the  money 
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CONKUN 
V. 

Walt«. 


Uaj  Tenn,  was  not,  in  fact,  laid  out  by  him,  of  course,  he  should  not 
receive  a  credit  for  it.  The  evidence  at  the  hearing 
should  settle  this  point.  The  Court  should  have  taken 
an  account  in  the  case  as  to  the  amount  and  manner  of 
expenditure  and  settled  with  the  administrator  accord- 
ingly. 

Per  Curiam, — The  decree  is  reversed,  with  costs.  Caii»e 
remanded,  &c. 

A,  C.  Downey  and  P.  L,  Spooner^  for  the  plaintiff. 

D.  Kelso^  for  the  defendants. 


CoNEUN  V.  Waltz. 


Mondaif, 
Jlfay31. 


A  special  plea  of  set-off  which  professes  to  answer  the  whole  declaiatiaa, 
but  answers  only  a  part,  is  bad  on  general  demurrer. 

« 

ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by 
Waltz  against  Conklin.  The  suit  is  founded  on  a  promis- 
sory note  given  by  the  defendant  to  the  plaintiff  for  175 
dollars,  and  also  on  an  account  stated  for  175  dollars. 
The  declaration  alleges  as  a  breach,  that  the  defendant 
had  not  paid  the  said  several  sums  of  money  nor  either 
of  them,  nor  any  part  thereof. 

The  defendant  pleaded  two  pleas.  First,  nil  debeij  with 
a  notice  of  set-off.  Secondly,  actio  non^  for  that  one  Mm- 
son^  on  the  24th  of  AugiLSt^  1847,  at,  &c.,  recovered  a 
judgment  against  WaltZy  the  now  plaintiff,  for  162  dollan 
and  81  cents,  with  costs,  which  judgment  had  been  as- 
signed to  the  now  defendant. 

Replication  to  the  second  plea.  Rejoinder  to  the  repli- 
cation. Surrejoinder  to  the  joinder.  Rebutter  to  the 
surrejoinder,  and  a  general  demurrer  to  the  rebutter. 

The  Court  sustained  the  demurrer. 

The  cause  was  submitted  to  the  Court  on  the  general 
issue  and  notice  of  set-off.    Judgment  for  the  plaintiff. 
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The  evidence  is  not  set  out  in  the  record:  and  the  only    ^•J  Term, 

1852 

question  is,  was  the  demurrer  rightly  sustained?  -— — 

It  appears  to  us  that  the  second  plea  is  insufficient;       ^ 
and  we  need  not,  therefore,  examine  the  subsequent  plead-    '^™  Sr^n. 
mgs. 

There  are  two  causes  of  action  described  in  the  decla* 
ration.  One  is  a  promissory  note  for  175  dollars.  The 
other  is  an  account  stated  for  175  dollars.  The  amount 
claimed,  therefore,  exclusive  of  interest,  is  350  dollars. 

The  second  plea  professes  to  be  in  bar  of  the  whole 
cause  of  action;  but  relies  only  on  a  judgment  for  163 
dollars  and  81  cents  rendered  against  the  now  plaintiff  in 
1847. 

-Thb  special  plea  of  set-off  is,  therefore,  bad  on  the 
ground  that  it  professes  to  answer  the  whole  cause  of  ac* 
tion,  and  is,  at  most,  but  an  answer  to  a  part. 

The  matters  of  set-off  in  a  notice  annexed  to  the  gene- 
ral issue,  or  to  a  plea  of  payment-,  may  be  for  a  less  sum 
than  that  sued  for ;  but  a  separate  plea  of  set-off  stands 
on  the  sam^e  ground  with  other  special  pleas,  and  it  must 
not  profess  to  be  an  answer  to  more  than  it  really  does 
answer. 

The  judgment  for  the  plaintiff  on  the  demurrer  is  there- 
fore right. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

/.  Rariden  and  S.  W.  Parker^  for  the  plaintiff. 

/.  S.  Newmauy  for  the  defendant. 


ZioK  and  Another  v.  The  State  on  the  Relation  of  Nor- 

Kis  and  Another. 

Objections  to  tike  competency  of  witnesses  in  a  cause  tried  in  1842,  most 
haTe  been  made  at  the  trial  or  they  will  not  be  noticed  by  the  Supreme 
Court. 

ERROR  to  the  Bome  Circuit  Court.  Mondt^, 

Mmy  31. 
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May  Term, 
1852. 

Da-wsom 

V. 
WXEXS. 


Blackfobd,  J. — ^This  was  an  action  of  debt  commenced 
before  a  jastice  of  the  peace.  The  suit  was  brought  by 
The  State  on  the  relation  of  Nelson  and  Charies  C.  Nor- 
riSj  against  Campbdly  Ziorty  and  Vanhook.  CampbeU  was 
a  justice  of  the  peace,  and  the  other  defendants  were  his 
sureties.    The  suit  was  on  their  bond. 

The  justice  gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed  to  the  Circuit  Court.  Judgment  in 
the  Circuit  Court  for  the  plaintiff. 

The  cause  was  tried  in  the  Circuit  Court  in  1842.  On 
the  trial,  the  plaintiff  offered  two  witnesses,  who  were  both 
objected  to,  but  the  objection  was  overruled.  The  ground 
of  objection  to  the  witnesses  does  not  appear  to  have 
been  shown  to  the  Circuit  Court,  and  we  cannot,  there- 
fore, say  that,  as  the  law  then  stood,  the  objection  should 
have  been  sustained. 

The  evidence  is  spread  on  the  record,  and  shows  very 
clearly  that  the  judgment  for  the  plaintiff  is  right. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  5  percent. 
damages  and  costs. 

W,  Quarles^  for  the  plaintiffs. 

C.  C,  Nave,  for  the  defendant. 


Dawson  and  Another  v.  Wblls. 


Monday, 
iVoySl. 


A  justice  of  the  peace  has  no  jarisdiction  of  a  cause  where  his  brother-in- 
law  is  the  plaintiff;  and  a  judgment  for  the  plaintiff  in  such  a  case  is 
coram  non  judiee  and  void. 

The  plaintiff  who  causes  an  execution  to  be  issued  on  such  a  judgraeni 
and  the  justice  who  issues  it  being  thus  related,  are  liable  in  trespass  tu 
bonii  iuportatU  to  the  party  whose  goods  are  sold  under  the  ezecutioD. 

ERROR  to  the  Dearborn  Circuit  Court. 

Blackford,  J. — Wellsy  in  October,  1850,  brought  an  ac- 
tion of  trespass  de  bonis  asportatis  against  Dawson  and 
Diits.  The  defendants  pleaded  not  guilty.  The  cause 
was  afterwards,  at  the  October  term,  1850,  tried,  and  a 
verdict  and  judgment  rendered  for  the  plaintiff. 
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The  following  are  the  facts :  M«y  Term, 

The  defendants,  DUts  and  Dawsouy  are,  and  have  been 1 — t 

for  many  years,  brothers-in-law,  and  were  so  on  the  8th  ^*^w 
oi  January y  1850;  which  fact  was  known  to  them  both,  Wxlu. 
and  to  said  Wells.  Dawson  was  a  justice  of  the  peace; 
and,  on  said  8th  of  January ^  1850,  Hilis  commenced  a 
suit  before  Dawson^  as  such  justice,  against  said  Wdls^ 
on  a  promissory  note.  The  process  issued  by  said  jus- 
tice was  duly  served ;  but  Wells  failed  to  appear  to  the 
suit,  and  judgment  was  rendered  against  him  by  default. 
DtUsy  afterwards,  caused  said  justice  to  issue  9^  fieri  f ados 
on  said  judgment,  and,  under  that  execution,  certain 
goods  of  Wells  were  taken  and  sold. 

The  present  suit  is  for  the  taking  of  those  goods.  The 
said  judgment-plaintiff,  and  the  justice,  are  the  defendants. 

The  main  question  to  be  decided  is,  whether  or  not  the 
justice  who  issued  the  execution  under  which  WeUs^s 
goods  were  sold,  had  jurisdiction  of  the  cause  ? 

The  statute  says,  that  no  justice  of  the  peace  shall 
have  cognizance  of  any  action  by  or  against  any  person 
or  persons  with  whom  he  may  be  related  in  any  of  the 
degrees  of  affinity  or  consanguinity.  R.  S.  p.  863.  By 
this  statute,  justice  Dawson,  as  the  brother-in-law  of  DUts, 
had  no  jurisdiction  of  the  cause ;  and  his  judgment  is 
coram  rum  jtidice  and  void.  This  opinion  is  in  accordance 
with  a  decision  in  Vermont  under  a  statute  similar  to  ours. 
HiU  V.  Waily  5  Vermont  Rep.  124. 

The  judgment  of  the  justice  being  absolutely  void,  he 
and  the  judgment-plaintiff  are  liable  in  trespass  de  bonis 
asportatis  to  the  party  whose  goods  were  sold  under  the 
execution. 

The  Court,  on  the  plaintiff's  motion,  instructed  the 
jmy  as  to  the  law  governing  the  case.  The  instruction 
is  in  accordance  with  the  opinion'  we  have  above  ex- 
pressed, and  is  unobjectionable. 

Some  instructions  asked  for  by  the  defendants  were 
refused.  One  of  them  was  objectionable,  as  stating  the 
proceedings  of  justice  Dawson  not  to  be  void,  but  only 
voidable,  and  the  others  were  irrelevant  (1). 
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Maj  T«nn,       Per  Curiam. — ^The  judgment  U  affirmed,  with  co«U. 

^^^^' A.  Brower,  for  the  plaintiffB. 

w^L^D^       -E.  Dumanty  for  the  defendant. 

T. 

(1)  This  cue  overrules  that  of  Eattwood  y.  Bud,  1  Carter's  Ind.  R.  431 


N 


The  State  Bank  of  Indiana  t^.  Hayes. 

A  bill  of  exchange  drawn  in  this  state,  payable  in  another  of  the  Vwid 

States,  is  a  foreign  bill. 
A  protest  is  necessary  to  charge  the  indorser  of  a  foreign  bill. 
In  a  suit  against  the  indorser  of  a  foreign  bill,  there  being  no  eridacc  of 

a  protest,  the  jury  were  instructed  to  find  for  the  defendant   Hdd,  thit 

the  instruction  was  correct. 
A  plaintiff  who  has  voluntarily  abandoned  his  suit  has  no  right  to  in  ip- 

peal. 


Mondm^,  APPEAL  from  the  Dearborn  Circuit  Court. 

May  31.  Blackford,  J. — This  was  an  action  of  assumpsit  brought 

by  The  State  Bank  of  Indiana,  as  indorsee  of  a  bill  of  ex- 
change, against  Jacob  Hayes,  as  indorser.  The  bill  was 
drawn  at  Lawrenceburgh,  in  this  state,  on  one  Henry  Bojt 
mondy  New  Orleans,  The  defendant  pleaded  the  general 
issue. 

On  the  trial,  the  plaintiff  introduced  the  bill  of  ex- 
change described  in  the  declaration,  and  proved  the 
drawee's  acceptance  and  the  defendant's  indorseineiit 
She  then  offered  in  evidence  a  protest  of  the  bill,  bat  the 
evidence  was  objected  to,  and  the  objection  snstamed. 
The  cause  was  submitted  to  a  jury.  There  being  no  cri- 
dence  of  the  dishonor  of  the  bill,  the  Court  instnictedthe 
jury  to  find  a  verdict  for  the  defendant.  The  plaintiff 
thereupon  suffered  a  non-suit,  and  a  judgment  for  costs 
was  rendered  against  her. 

The  bill  of  exchange  was  a  foreign  one.  Buckner  t. 
Firdey,  2  Peters,  586 ;  and  a  protest  was,  therefore,  neces- 
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gary  to  charge  the  indorser.    Byles  on  Bills,  149.    There   May  Term, 

being  no  evidence  of  a  protest,  the  jury  were  correctly 1 — 

instructed  to  find  for  the  defendant.     Crookskank  v.  Kd-      ^^^^ 
loggj  8  Blackf  256.  Rioabm. 

As  the  plaintiff  voluntarily  abandoned  her  suit,  she  can 
have  no  right  to  an  appeal.  Evans  v.  'Phillips,  4  Whea- 
ton,  73. 

Per  Curiam. — The  appeal  is  dismissed  with  costs. 

P.  L.  SpoQner,  for  the  appellant. 

A.  Brotver,  for  the  appellee. 


Philups  and  Others  v,  Ricards  and  Another. 

A  decree  of  foreclosure  which  directs  that  the  whole  instead  of  odIj  a  part 
of  the  mortgaged  premises  shall  be  sold  to  satisfy  the  mortgage-debt, 
will  be  held  to  be  correct  where  it  does  not  appear  that  the  premises  were 
worth  more  than  the  amount  of  the  debt. 

APPEAL  from  the  Jefferson  Circuit  Court.  Mondaif, 

Blackfohd,  J. — This  was  a  bill  in  chancery,  filed  in  ^  ' 
1840  by  Ricards  and  Hoffman^  to  foreclose  a  mortgage, 
whioh  mortgage  was  on  a  lot  in  the  city  of  Madison, 
William  H.  PhUlipSy  the  mortgagor,  was  one  of  the  de- 
fendants. Robert  Phillips,  John  I.  Phillips,  James  W.  Phil- 
lips, and  Robert  W.  Phillips,  to  whom  said  mortgagor  had, 
subsequently  to  said  mortgage,  mortgaged  the  same  lot, 
were  also  defendants.  Oliver  S.  Pitcher,  to  whom  said 
mortgagor  had  mortgaged  the  same  lot  subsequently  to 
the  last- mentioned  mortgage,  was  also  a  defendant.' 

The  complainants'  mortgage,  as  the  bill  states,  was 
executed  on  the  24th  of  May,  1848,  and  was  given  to  se- 
cure the  payment  of  three  notes  of  hand ;  one  of  which 
notes  had  been  paid  before  the  bill  was  filed.  The  others 
were  due. 

The  bill  alleges  the  second  mortgage  to  have  been  exe- 
VoL.  III.— 51 
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May  Tenn,   cuted  about  the  22d  of  December^  1848,  and  the  third 
^^^^'       about  the  7th  of  March,  1849. 

Phillips         There  was  a  decree  pro  confesso  against  the  mor^agor, 
RioABDt.      and  also  against  the  mortgagees  of  the  second  mortgage. 

Pitcher,  the  mortgagee  of  the  third  mortgage,  filed  an 
answer  stating  there  was  due  on  his  mortgage  about  the 
sum  of  1,500  dollars,  and  praying  that  the  mortgagor 
might  answer  as  to  thOv  amount  due,  and  that  the  pre- 
mises might  be  sold  to  pay  off  this  third  mortgage. 

The  cause  was  submitted  to  the  Court  on  the  bill,  an- 
swer of  Pitcher,  and  the  exhibits. 

The  Court,  at  the  March  term,  1850,  decreed  as  fol- 
lows: 

That  there  was  due  to  the  complainants  on  their  mort- 
gage the  sum  of  653  dollars  and  52  cents;  and  that  the 
mortgagor  should  pay  the  same  on  or  before  the  9th  of 
September  then  next  following;  that  if  such  payment  w^e 
not  made,  the  premises  should  be  sold,  &c.,  and  the  sur- 
plus money,  after  paying  the  complainants'  demand  and 
the  costs  of  sale,  be  brought  into  Court  to  await  its  fur- 
ther order. 

It  was  also  decreed  that  the  subsequent  mortgagees 
might,  at  any  time  before  said  sale,  pay  off  the  said  sum 
due  the  complainants;  and  that,  in  case  of  such  payment, 
the  sale  should  not  be  made. 

It  was  also  ordered  that  the  answer  and  cross-bill  of 
Pitcher  should  stand  for  further  hearing;  that  the  com- 
plainants recover  their  costs  of  the  mortgagor,  and  that 
the  cause  be  continued. 

The  first  objection  made  to  this  decree  is,  that  there 
was  no  answer  to  Pitc/ier^s  cross-bill.  There  was  no- 
thing, however,  in  that  cross-bill,  if  it  can  be  so  called, 
for  the  complainants  to  answer,  nor  does  it  call  upon  them 
to  answer  it. 

-  The  second  objection  made  to  the  decree  is,  that  it  di- 
rects a  sale  of  the  whole,  instead  of  only  a  part,  of  the 
mortgaged  premises.  It  is  a  sufficient  answer  to  this  ob- 
jection, that  It  does  not  appear  that  the  premises  were 
worth  more  than  the  amount  of  the  debt. 
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The  unpaid  notes  and  the  mortgage  were  the  only  evi-    May  Term, 

dence  in  the  cause.   The  decree  fixes  correctly  the  amount — ^ 

of  the  debt,  gives  the  defendants  a  reasonable  time  to  re-      ^^^^ 
deem,  and  orders  a  sale  in  case  of  non-payment.    It  ap-    '^h*  Statk. 
pears  to  us  that  the  decree  is  right. 

Per  Curiam. — The  decree  is  afiirmed,  with  6  per  cent. 
damages  and  costs. 

/.  W.  Chapman,  for  the  appellants. 

/.  SidlwaUy  for  the  appellees. 


Blodget  v.  The  State. 

An  indictment  for  retailing  spirituous  liquor,  charged  that  the  liquor  was 
sold  to  a  person  whose  name  was  unknown  to  the  grand  jurors.  One 
witness  onlj  was  examined  at  the  trial,  and  he  testified  to  whom  the 
liquor  was  sold,  that  he  was  a  witness  before  the  grand  jury  when  the 
indictment  was  found,  and  that  he  then  knew  the  name  of  the  person  to 
whom  the  liquor  was  sold,  and  would  have  disclosed  the  name  to  the 
grand  jury  if%  they  had  inquired  what  it  was.  Held,  that  as  the  grand 
jary,  upon  proper  inquiry  of  the  witness,  could  have  ascertained  the 
name,  the  indictment  could  not  be  sustained. 

ERROR  to  the  Switzerland  Circuit  Court.  Thursday, 

Blackford,  J. — This  was  an  indictment  against  Blodget  -^''^^^• 
for  retailing  spirituous  liquor  without  license.  The  in- 
dictment charges  the  liquor  to  have  been  sold  to  a  per- 
son whose  name  was  unknown  to  the  jurors.  Plea,  not 
guilty.  Cause  submitted  to  the  Court,  and  judgment  ren- 
dered for  the  state.     Motion  for  a  new  trial  overruled. 

There  was  but  one  witness  examined  on  the  trial.  He 
stated  that  the  sale  of  the  liquor  was  made  to  one  Eli 
Morrison;  that  he  knew  said  Morrison  and  his  name ;  and 
that  he  would  have  informed  the  grand  jury  o{  Morrison's 
name  if  they  had  asked  him  what  it  was,  but  they  did  not 
make  the  inquiry. 

Chitty  s^ays,  that  it  is  in  general  necessary  to  aet  forth 
the  names  of  third  persons  with  sufficient  certainty ;  but 
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Umj  Term,    that  there  are  some  cases  in  which  the  name  of  third  per- 
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_  sons  cannot  be  ascertained,  in  which  it  is  sufficient  to 
^^"  state  "  a  certain  person  or  persons  to  the  jurors  aforesaid 
Matth»w».  unknown."  Thus  an  indictment  for  harboring  thieves 
unknown  is  sufficient,  from  the  necessity  of  the  case,  and 
the  fair  presumption  which  exists  that  their  names  can- 
not be  ascertained.  So,  upon  the  same  ground,  if  the 
dead  body  of  a  person  murdered  be  found,  and  it  is  im- 
possible to  discover  who  he  was,  an  indictment  for  hav- 
ing killed  some  one  unknown  would  be  valid.  1  Chit- 
ty's  Grim.  Law,  211,  212.  The  same  doctrine  is  laid 
down  in  Hawkins.    2  Hawk.  Pleas  of  the  Crown,  p.  231. 

We  think  it  was  the  duty  of  the  grand  jury,  in  the  case 
before  us,  to  inquire  of  the  witness  before  them  for  the 
name  of  the  person  to  whom  the  liquor  was  sold.  It  ap- 
pears that  if  they  had  made  the  inquiry,  the  name  would 
have  been  given  to  them. 

This  indictment  would  not  have  been  sustained,  had 
the  evidence  on  the  trial  shown  that  the  name  of  the  third 
party  was  known  to  the  grand  jury  when  the  indictment 
was  found.  Rex  v.  Walker^  3  Campb.  264,  and  note. 
We  are  of  opinion,  also,  that  it  ought  not  to  be  sustained 
in  the  present  case  where  the  name  might  have  been  as- 
certained by  the  grand  jury  if  they  had  made  the  proper 
inquiry  of  the  witness  whom  they  were  examining. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

/.  DvmofU,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 


Halsst  v.  Matthews. 

Tretpass  9««re  clau9um  frtgit.  Plea,  lihervm  tenemaitum.  Replication. 
by  way  of  new  assignment,  as  follows:  That  the  piece  of  land  in  the 
declaration  mentioned  was  and  is  a  certain  close,  situate,  *c.,  and  bound- 
ed as  follows  (the  boundaries  are  here  set  out);  that  said  t\tmt 
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and  at  said  time  when,  Ac,  was  in  the  lawful  and  peaceable  poeaesaion     Hay  Term, 

of  the  plaintiff;  which  said  close  now  is,  and,  at  said  time  when,  d^c,         1852. 

was  another  and  different  close  from  the  said  close  in  the  said  plea  men-        TTATay- 

tioned  and  therein  alleged  to  be  the  soil  and  freehold  of  the  defendant.  y. 

Verification.    Held,  that  the  new  assignment  was  sufficient.  ICAHmrwa. 

A  fact  in  issue,  and  which  was  necessarj  to  have  been  proved  to  authorize 

the  judgment  of  the  Circuit  Court,  will  be  presumed  to  have  been  proved, 

if  the  record  does  not  show  the  contrary. 
In  trespass  quare  clausum  f regit,  where  the  unlawful  breaking  into  the 

plaintiff's  close  is  established,  it  is  not  material  to  his  right  to  recoTer, 

whether  the  matter  of  aggravation  alleged  is  proved  or  not. 

APPEAL  from  the  Decatur  Circuit  Coart.  Tkund^, 

Blackford,  J. — This  weus  an  action  of  trespass  quare  ^^  ' 
clausum  fregit.  Pleas,  not  guilty  and  liberum  tenementum. 
New  assignment.  Pleas  to  the  new  assignment,  not  guilty 
and  liberum  tenementum^  Replication  to  the  last  plea  of 
liberum  tenementum,  that  the  close  belonged  to  the  plaintiff. 
Verdict  and  judgment  for  the  plaintiff. 

The  declaration  alleges  that  the  defendant,  on,  &c.,  at, 
&c.,  broke  and  entered  the  plaintiff's  close  situate  in  J^- 
gU  township,  Decatur  county,  IjidioTia,  and  then  and  there 
turned  in  and  upon  said  close  a  large  number  of  hogs, 
&c.,  which  hogs  tore  down  and  destroyed  the  plaintiff's 
com  growing  on  said  close,  &c.,  of  the  value  of  200  dol- 
lars, &c.    Damage  500  dollars. 

The  new  assignment  states  that  the  piece  of  land  in 
the  declaration  mentioned  was  and  is  a  certain  close,  situ- 
ate, &c.,  and  bounded  as  follows  (the  boundaries  are  here 
set  out);  that  said  close  now  is,  and  at  said  time  when, 
&c.,  was,  in  the  lawful  and  peaceable  possession  of  the 
plaintiff;  which  said  close  now  is,  and  at  said  time  when, 
&c.,  was,  another  and  different  close  from  the  said  ck^se 
in  the  said  plea  mentioned  and  therein  alleged  to  be  the 
soil  and  freehold  of  the  defendant.  And  this  he  is  ready 
to  verify,  &c. 

The  defendant  makes  two  objections  to  the  proceedings 
in  this  case. 

The  first  is,  that  the  new  assignment  is  insufficient. 
This  new  assignment  agrees  with  the  precedent  in  8 
Chitty's  Pleading,  p.  1217,  except  that  it  has  the  follow- 
ing words,  namely :  '*  which  said  close  now  is,  and  at  said 


▼. 
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JIaj  Term,  time  when,  &c.,  was,  in  the  lawful  and  peaceable  posses- 
^j^jj  ^£»  ^g  plaintiff."  Those  words  are  not  in  said  pre- 
cedent; but  we  cannot  see  how  they  can  ii^jure  the  new 
assignment.  They  may  be  considered  as  mere  surplus- 
age. The  object  of  a  new  assignment,  in  a  case  like  the 
present,  is  merely  to  give  a  more  particular  description 
of  the  close  than  the  declaration  gives,  and  to  show  that 
the  close  is  a  different  one  from  that  mentioned  in  the 
plea.  That  object  is  surely  accomplished  by  the  new  as- 
signment before  us. 

The  second  objection  is  the  refusal  of  the  Court  to  give 
the  following  instruction  to  the  jury,  namely :  ^*  If  the 
jury  believe  from  the  evidence  that  the  com  and  other 
property  mentioned  in  the  declaration  and  therein  alleged 
to  have  been  destroyed,  belonged  to  one  William  MiUikews, 
and  not  to  the  plaintiff,  they  may  find  for  the  defendant.'* 

We  cannot  say  that  the  Court  was  bound  to  give  that 
instruction.  The  destruction  of  the  property  on  the  pre- 
mises is  alleged  as  matter  of  aggravation;  and  it  does 
not  iiecessarily  follow  that  because  that  property  belonged 
to  a  stranger,  the  jury  might  correctly  find  a  verdict  for 
the  defendant.  If  the  cause  of  action,  to- wit,  the  defend- 
ant's unlawful  breaking  into  the  plaintifi^s  close  described 
in  the  new  assignment,  was  proved  to  the  satisfaction  of 
the  juiy,  and  we  must  presume  it  was,  the  record  not 
showing  the  contrary,  it  was  not  material  to  the  plaintififs 
right  to  recover,  whether  the  matter  of  aggravation  was 
proved  or  not. 

Per  Curiam. — ^The  judgment  is  aflirmed,  with  6  pet 
cet^  damages,  and  costs. 

A.  Davison,  for  the  appellant. 

/.  Bobinsonj  for  the  appellee. 
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Wabd  and  Others  v.  Maccoctn. 

Waid 

T. 

A  bona  Jide  payment  of  a  debt  to  an  agent  of  the  creditor  authorixed  to  re-      Micoooir. 

ceive  it,  is  a  payment  to  the  creditor,  even  though  the  agent  misappro- 
priate the  amoant  received  in  payment. 

ERROR  to  the  Hendricks  Circuit  Court.  TAur^, 

June  3. 

Pkrkins,  J. — James  Maccoun  filed  his  bill  in  chancery 
setting  forth  that  in  the  spring  of  1841,  being  the  owner 
of  a  tract  of  land  in  Hendricks  county,  Indiana^  known  as 
the  east  half,  &c.,  he,  through  Peter  Fry^  sold  said  land 
to  one  George  Fry^  of  Clark  county,  KerUuckyy  who  was 
trustee  for  the  wife  and  children  of  said  Peter,  for  the 
sum  of  1,500  dollars,  to  be  paid,  500  dollars  in  hand,  800 
dollars  on  the  25th  of  December,  1841,  300  dollars  on  the 
25th  of  December,  1842,  and  400  dollars  on  the  25th  of 
December,  1843,  with  interest;  that  he  received  from  said 
George  FVy,  by  the  hand  of  Peter,  510  dollars,  and  exe* 
cuted  to  George  a  bond  to  convey  to  him  in  trust  for  the 
wife  and  children  of  said  Peter,  the  land  mentioned,  on 
receiving  full  payment;  that  he  subsequently  received  a 
further  payment  of  about  200  dollars;  that  the  money 
paid,  and  to  be  paid,  for  said  ^and,  was  part  of  a  sum 
placed  by  the  father  of  said  Peter  FVy  in  the  hands  of 
said  George,  in  trust,  to  be  by  him  appropriated  for  the 
use  of  the  wife  and  children  of  said  Peter;  that  said  Pe- 
ter, with  his  family,  went  into  possession  of  the  land  un- 
der the  title-bond,  and  enjoyed  the  rents  and  profits,  worth 
150  dollars  a  year;  that  the  balance  of  the  purchase- 
money  was  unpaid,  and  that  George  Fry,  some  years  ago, 
departed  this  life  and  was  succeeded  in  the  ofiice  of  trus- 
tee by  Almanzer  C.  Ward,  who,  as  such  trustee,  had  a 
large  amount  of  money  in  his  hands,  and  of  whom  pay- 
ment had  been  demanded  upon  the  execution  of  a  con- 
veyance. The  bill  called  particularly  upon  Peter  Fry  and 
wife  to  discover  in  their  answer  and  say  what  amount  of  * 
the  purchase-money  was  still  unpaid,  and  asked  that  a 
decree  for  payment  and  the  sale  of  the  land  might  be 
rendered. 
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Ifftj-  T«nii,  The  proper  parties  were  made.    A  part  of  the  defend- 

1 —  ants  were  infants,  who  made  the  usual  answer  by  a  guar- 

\^  dian  ad  liUm,  asking  proof  of  the  bill  and  the  protection 

llAooouir.  of  the  Court. 

Peter  Fry  and  his  wife  Lvcinda  answered.  They  admit 
the  purchase  of  the  land  by  George  Fry  as  trustee,  d^c., 
at  the  price  of  1,500  dollars,  and  that  510  dollars  were 
pidd  in  hand.  They  charge  that  there  was  a  mortgage 
on  the  land  to  the  sinking-fund  of  400  dollars,  which  was 
concealed  at  the  purchase,  but  was  subsequently  assumed 
by  Fry  and  deducted  by  Maccoun  from  the  1 ,500  dollars,  the 
price  of  the  land;  "  and  they  further  answer  and  say  that 
Oeorge  Fryy  trustee  as  aforesaid,  on  the  9th  day  of  AprU^ 
1843,  paid  to  the  plaintiff,  out  of  the  moneys  which  he  held 
as  aforesaid  in  trust  for  the  said  Lucinda  Fry  and  her  child- 
ren, on  said  land-contract,  and  in  part  payment  thereof, 
the  further  sum  of  600  dollars ;  and  the  said  plaintiff, 
with  the  intention  of  cheating  and  defrauding  the  said 
Oeorge  Fry  and  Lucinia  Fry,  and  her  children,  applied 
the  same  as  a  credit  on  an  account  which  Peter  Fry  owed 
the  firm  of  /.  and  R,  C,  S.  Maccoun  [composed  of  the 
plaintiff,  James,  and  said  R.  C.  S,  Maccoun],  without  the 
consent  of  the  said  trustee,  or  the  said  children,  or  the 
said  Peter  and  wife,"  &c.  They  admit  the  death  of 
George  FVy,  and  the  appointment  of  said  Ward  as  his  suc- 
cessor in  the  trust,  who,  they  state,  in  April,  1845,  paid 
upon  said  land-contract  the  further  sum  of  242  dollars. 
They  assert  that  the  trustee  has  already  overpaid  for  the 
land,  and  pray  that  a  deed  may  be  decreed  to  him  subject 
to  said  sinking-fund  mortgage.  They  also  state  that  the 
statute  of  limitations  would  be  a  bar,  were  anything  yet 
due  upon  said  land. 

Ward  answered  bo  far  as  he  was  acquainted  with  the 
facts,  which  was  but  to  a  limited  extent. 

No  replications  were  filed. 
*        Depositions  were  taken,  and  the  cause  submitted  to  the 
Court,  who  found  that  a  part  of  the  purchase-money  was 
unpaid,  and  decreed  for  the  plaintiff  accordingly. 

The  only  principle  of  law  involved  in  the  case  before 
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us  is  this :  that  a  hmafide  payment  of  a  debt  to  an  agent    ^^7  Tenn, 

of  the  creditor  authorized  to  receive  it,  is  payment  to  the '. — 

creditor,  even  though  the  agent  misappropriate  the  amount  ^^""^ 
received  in  payment;  and  this  principle  is  not  controvert-  Maoooun. 
ed.  The  disputed  question  in  the  cause  arises  entirely 
upon  the  evidence  in  relation  to  the  single  item  of  600 
dollars  set  up  in  the  answers  as  having  been  paid  on  the 
9th  of  April,  1842,  towards  the  purchase  of  the  land  in 
question.  As  to  the  terms  of  purchase,  including  the 
price  of  .the  land;  as  to  the  payment  of  510  dollars  in 
hand,  the  assumption  of  the  mortgage  of  400  dollars,  and 
the  payment  of  242  dollars  and  67  cents  in  April,  1845; 
there  is  no  doubt  It  is  equally  clear  that  George  Fry, 
the  trustee,  did,  on  or  about  the  0th  of  April,  1842,  part 
with  the  600  dollars  in  question,  being  a  portion  of  the 
trust  fund  mentioned  in  the  bill  and  answers  as  being 
in  his  hands ;  that  he  gave  it  to  Ward  Maccoun,  a  son  of 
the  plaintiff,  who  called  upon  said  trustee  in  Kentvjch/  for 
it,  as  a  payment  upon  the  land  in  controversy.  Ward 
Maccoun  delivered  the  money  to  R,  C,  S.  Maccoun,  the 
mercantile  partner  of  the  plaintiff,  James,  who  used  it  in 
the  purchase  of  goods,  and  refused  to  account  for  it  to 
James,  but  credited  the  account  of  Peter  Fry  with  it  on 
the  books  of  the  firm.  Whether  James  Maccoun,  the  plain- 
tiff in  the  bill,  authorized  and  directed  Ward  Maccoun  to 
call  upon  said  trustee  and  receive  the  payment,  is  the 
question.  The  evidence  is,  much  of  it,  circumstantial,  is 
somewhat  voluminous  and  conflicting,  and  we  shall  not 
incorporate  it  into  this  opinion.  We  think  the  prepon- 
derance is  that  said  James  did  authorize  and  direct  said 
Ward  to  call  and  receive  the  payment,  and  that  he  is,  in 
consequence,  bound  by  it.  He  must  recover  it  from  Ward, 
or  from  /.  and  22.  C  8,  Maccoun^,  The  land  has  been 
fially  paid  for. 

Per  Curiam. — The  deci*ee  is  reversed  with  costs.   Cause 
remanded,  &c. 

C.  C  Nat>e,  for  the  plaintiffs. 

A.  A,  Hammond^  H.  0*Neal,  and  /.  S,  Harvey,  for  the 
defendant. 

Vol.  III.— 52 
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O'Nkal 

V. 

Wads. 


Thuftday, 
June  3, 


O'Neal  v.  Wadb. 

In  repleyin,  damages  cannot  be  assessed  beyond  the  amount  claimed  in  tha 
declaration. 

The  party,  who  by  his  pleading  has  tendered  an  immaterial  issue,  cannot 
have  the  judgment  rereraed  because  the  case  waa  tried  on  thai  iasne, 
and  the  judgment  was,  therefore,  not  decisiye  of  the  merits. 

To  the  declaration  on  a  replevin-bond  the  defendant  pleaded  that  tlie  plain- 
tiff ought  not  to  maintain  his  action,  because  the  suit  in  replerin  was 
dismissed  by  agreement  of  the  parties.  Held,  that  the  plea  waa  bad: 
1.  Because  it  attempted  to  show  a  discharge  of  a  apecialty  hj  pan4;  %. 
Because  the  agreement  would  not  include  an  agreement  to  dispense  with 
a  return  of  the  property,  without  which  the  diBmiflsal  would  itself  be  a 
breach  of  the  condition  of  the  bond. 

ERROR  to  the  Washington  Circuit  Court. 

Perkuis,  J. — Debt  upon  a  bond  given  by  a  plaintiff  in 
a  replevin  suit.  Breach,  that  said  suit  was  not  proaeca- 
ted,  &c.,  nor  the  property  returned,  &c.  Damag^es  claim* 
ed,  50  dollars. 

The  defendant  pleaded  that  the  suit  on  said  bond  onght 
not  to  be  sustained,  because,  he  said,  said  suit  in  replevin 
was  dismissed  from  Court  by  the  agreement  of  die  par- 
ties thereto. 

The  plaintiff  replied  that  said  suit  was  not  disnuased 
by  the  agreement  of  parties,  but  upon  the  sole  suggestion 
and  motion  of  the  plaintiff  therein,  concluding  to  tlie 
country.    Issue. 

The  cause  was  submitted  to  the  Court  for  the  trial  of 
the  issue,  and  for  the  assessment  of  damages  in  case  tlie 
issue  should  be  found  for  the  plaintiff. 

The  Court  found  for  the  plaintiff  and  assessed  damages 
in  the  sum  of  168  dollars  and  56  cents.  Motions  to  set 
aside  the  assessment  of  damages,  and  for  a  new  trial, 
were  overruled,  and  final  judgment  was  rendered  upon 
the  finding  of  the  Court. 

It  is  claimed  that  two  errors  in  the  proceedings  below 
are  apparent  from  the  record,  for  which  the  judgment 
should  be  reversed. 

1 .  It  is  said  the  Court  erred  in  assessing  damages  in 
an  amount  beyond  that  laid  in  the  declaration,  and  this 
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position  we  think  well  taken.    It  is  certainly  the  general    *'?^'']?™ 
rale  that  the  sum  claimed  in  the  declaration  limits  the 1 — 


i* 


amount  to  be  recovered,  and  we  see  no  reason  which      ^  ^^ 
should  make  the  present  case  an  exception.     1  Chit.  PL       Wade. 
372. — 1  Swan's  Pr.  186,  note  n. — WaMns  v.  Morgan^  6 
C.  and?.  661. 

2.  It  is  insisted  that  the  plea  was  bad,  the  issue  formed 
and  tried  immaterial,  and,  hence,  the  finding  not  decisive 
of  the  merits  of  the  cause. 

Supposing  this  to  be  true,  the  plaintiff  in  error  could 
not  have  a  reversal  of  the  judgment  on  account  of  it,  for 
the  reason  that  he  committed  the  first  fault  in  pleading 
and  the  judgment  was  against  him.  Had  it  been  for 
him,  a  repleader  would  have  been  awarded.  Conard  v. 
Dowling,  8  Blackf.  38. — Ramsey  v.  Kochenoury  id.  325.  As 
we  reverse  the  case,  however,  upon  another  ground,  and* 
the  reversal  must  extend  back  to  the  first  error,  an  opin- 
ion  should  be  expressed  as  to  the  validity  of  the  plea ; 
and  we  think  it  cle€u*ly  bad  for  two  reasons:  1.  It  at- 
tempts to  set  up  a  parol  dispensation  of  an  obligation 
evidenced  by  a  sealed  instrument.  This  cannot  be  done. 
Woodruff^  V.  Dobbins,  7  Blackf.  582.  2.  The  agreement 
set  up  in  the  plea,  even  had  it  been  under  seal,  would 
have  constituted  no  bar  to  the  action.  That  agreement 
was,  according  to  the  plea,  that  the  suit  of  the  plaintiff 
might  be  dismissed.  The  defendant  in  a  suit  would  most 
generally  be  willing  to  agree  that  the  plaintiff  might  din- 
miss  it.  But  that  agreement  simply  might  not  discharge 
the  plaintiff  from  the  consequences  resulting  from  the  dis- 
missal. The  plaintiff  in  replevin  gives  bond  to  prosecute 
the  suit  to  a  successful  termination,  or  to  return  the  pro- 
perty replevied.  The  object  of  the  defendant  is  to  defeat 
such  successful  prosecution.  A  dismissal  of  the  suit  is 
a  failure  to  make  such  prosecution ;  and,  if  not  accompa- 
nied by  a  return  of  the  property,  is  a  breach  of  the  bond. 
Now,  a  simple  agreement  that  the  plaintiff  might  dismiss 
the  suit,  would  not  include  an  agreement  to  dispense  with 
a  return  of  the  property. 
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May  Tenn,        Per  Curiam. — The  judgment  is  reversed  back  to  the 

1 —  rule  to  plead,  with  costs.     Cause  remanded,  &c. 

HrarET  jj  p   Thx^mUm,  for  the  plaintiff. 

^ooTt*  JR.  Crawfordj  for  the  defendant. 


K 


Henry  v.  Scott. 

Debt  by  tbe  sasignee  of  promissory  notes  against  the  maker.  Flea,  that 
after  the  assignment,  he  had  paid  the  notes  fo  the  payee,  with  the  aaaent 
of  the  plaintiff,  in  goods,  Ac.  Issue  on  the  plea.  Held,  Ihat  general 
evidence  of  the  delivery  of  goods,  Ac.,  by*  the  defendant  to  the  payee 
after  the  assignment,  was  admissible  to  go  to  the  jury. 

In  a  suit  by  the  assignee  of  a  note  against  the  maker,  the  latter  may  plead 
and  prove  that  the  plaintiff  holds  the  note  merely  as  a  trustee  of  the 
it/  payee,  in  order  to  let  in  as  a  set-off  an  indebtedness  of  the  BMikflr  to  the 
defendant. 


Thur$d4i9,  ERROR  to  the  Ohio  Circuit  Court. 

Perkins,  J. — Debt  by  WUliam  Henry  against  John  SaM. 
The  suit  is  upon  notes  given  by  said  ScM  to  one  Horace 
BrowUy  and  by  him  assigned  to  the  plaintiff.  To  the  spe- 
cial counts  upon  the  notes  the  defendant  pleaded  that  he 
had,  after  their  assignment,  paid  said  notes  to  Brownj  the 
payee,  with  the  assent  of  the  plaintiff,  the  assignee,  which 
pa}rment  was  made  in  goods,  &c.  There  were  three  pleas 
substantially  alike.  The  plaintiff  replied,  that  the  de- 
fendant had  not,  with  his  assent,  paid  said  notes  to  the 
payee,  d^c.  Issue.  The  common  counts  were  appended 
to  the  declaration,  €md  the  general  issue  pleaded  to  them, 
but  no  question  arose  on  the  trial  exc^t  those  under  the 
issues  growing  out  of  the  special  counts. 

The  cause  was  submitted  to  a  jury ;  and  the  defendant 
having  given  evidence  in  support  of  his  pleas  of  pay- 
ment tending  to  show  that  Henryy  the  plaintiff,  had  di- 
rected him  to  pay  the  notes  to  Brovm^  and  that  he  had 
delivered  money,  &c.,  to  Broion,  the  plaintiff  called  a  wit- 
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11688  and  propounded  to  him  the  following  questions,  viz. :   May  Term, 

what  do  you  know  of  Horace  Brown  letting  John  Scott,  the  . '- — 

maker  of  the  notes,  and  defendant  to  the  suit,  have  a  ^^^ 
wood-boat?  Ifanything,whenwasit?  What  was  said  boat  Sooir. 
worth?  Tell  all  about  it.  Also,  what  do  you  know,  if 
anything,  about  Horace  Broum's  son  working  for  said  John 
Scott?  If  anything,  when  was  it?  How  long  did  he  labor  for 
him,  and  what  was  his  labor  worth?  Which  questions 
the  Court  would  not  suffer  the  witness  to  answer,  on  the 
ground  that  they  were  irrelevant. 

We  think  the  Court  erred  in  refusing  to  suffer  the  wit- 
ness to  testify. 

The  defendant  pleaded  that  he  had  paid  the  notes  to 
Brown,  by  the  permission  oi  Henry,  after  their  assignment 
to  the  latter,  by  the  delivery  of  money,  goods,  &c.,  to  said 
Brawn.  Such  payment  was  a  good  defense.  Payment 
of  the  amount  of  the  notes  to  another  by  the  direction  of 
the  plaintiff,  was,  in  legal  effect,  a  payment  to  him.  The 
plaintiff  replied  that  the  defendant  had  not  so  paid  the 
notes.  This  was  the  question  for  trial.  Now,  when  the 
defendant  had  proved  that  he  had  delivered  money  and 
goods  to  Brown,  the  question  arose,  for  what  purpose,  or 
on  what  account  were  they  so  delivered?  This  question 
was  for  the.  jury;  and  to  enable  them  to  rightly  deter- 
mine it,  it  was  necessary  that  they  should  hear  all  the 
evidence  in  relation  to  the  matter;  and  it  seems  to  us  that 
it  was  relevant  for  the  plaintiff  to  show  that  the  defend- 
ant, Scott,  was  indebted  to  Brown  for  other  considerations 
than  the  notes,  on  which,  the  jury  might,  perhaps,  infer, 
from  the  evidence,  the  money  and  goods  were  delivered 
and  not  in  payment  of  the  notes. 

There  was  some  evidence  tending  to  show  that  the 
plaintiff,  Henry,  held  the  notes  by  assignment,  simply  as 
trustee  for  Brown,  If  he  did  so  hold  them,  the  defendant 
had  a  right  to  plead  and  prove  that  fact,  as  a  ground  for 
being  permitted  to  set  off,  against  said  notes,  any  indebt- 
edness of  Brown  to  him.  Forkner  et  al.  v.  Dinwiddie,  in 
this  Court,  November  term,  1851  (1). 
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May  Term, 
1852. 

Au>rar 

T. 

Babmntb. 


CASES  IN  THE  SUPREME  COURT 

Per  Curiam. — ^The  judgment  is  reveraed 
Cause  remanded,  &c. 
D.  8.  Myor  and  A,  Brewer ^  for  the  plaintiff. 
D.  Kdsoy  for  the  defendant. 

(1)  See  ante,  p.  34. 


costs. 


Alden  and  Others  v.  Barbour  and  Others. 


Thmnda^, 
Junes, 


A  bill  of  exchange  drawn  payable  at  tlie  Okio  lAfe  Ineurnnee  mnd  Tnul 
Company,  CineinnaH,  was  described  in  a  count  in  the  declaration  against 
the  acceptors  as  payable  generally.    Held,  that  there  was  a  variance. 

When  a  bill  is  made  payable  at  a  particular  place,  a  general  acceptance  \^ 
in  legal  effect,  an  acceptance  to  pay  at  the  place  designated  in  tlie  bQl. 

A  count  in  a  declaration  against  the  acceptors  of  a  bill  of  exchange  de- 
scribed the  bill  as  drawn  payable  generally,  and  as  accepted  to  be  paid 
at  Ike  Ohio  lAfe  Insurance  and  Truat  Company,  Cincinnati.  The  bill  offer- 
ed in  evidence,  which  corresponded  with  that  described  in  other  respects, 
was  dxawn  payable  at  said  Ohio  Life  Ineuranu  and  Tnut  Con^awuf,  dm 
cinnatip  but  accepted  generally.  Held,  that  |^e  variance  might  have 
been  obviated,  by  amendment,  under  the  R.  S.  1843,  at  the  trial,  bat  it 
not  having  been  done,  the  Supreme  Court  was  bound  to  make  the  amend 
ment,  or  regard  it  as  made,  and  treat  the  bill  as  given  in  evidence  under 
said  count 

A  judgment  of  the  Circuit  Court  will  not  be  reversed  for  an  eironeooa  ml 
ing  of  the  Court,  when  the  party  complaining  has  not  been  injured 
thereby. 

ERROR  to  the  BarthoUmew  Circuit  Court. 

Perkins^  J. — Lucius  Barbour^  /iyz  D,  Owen^  and  Lucius 
C  BueO  brought  an  action  of  assumpsit  against  WUiiam 
Snyder  and  Charles  O.  Alden.  -  The  declaration  was  com- 
posed of  two  special,  and  the  common,  counts. 

The  first  count  charged  that  the  defendants,  by  the 
name  and  description  of  Snyder  and  Alden^  heretofore, 
dec,  made  their  certain  promissory  note,  &c.  No  ques- 
tion arises  on  this  count,  and  it  need  not  be  more  folly 
set  out. 

The  second  count  charged  that  the  plaintiffs,  by  the 
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name  of  Barbour .  Owen,  and  Buell^  drew  a  bill  of  exchange    ^&y  '^vm* 

1852 
directed  to  the  defendants,  by  the  name  of  Snyder  and '- — 

Alden^  and  thereby  requested  them  to  pay  to  the  plaintiffs,       ^^ 
ninety  days  after  date,  533  dollars  and  23  cents,  which     Bakboue. 
said  bill  of  exchange  said  defendants,  by  the  name  of 
Snyder  and  Alden,  accepted,  payable  at  the  Ohio  Life  In- 
surance and  Trust  Company,  Cincinnatiy  Ohio^  &;c. 

There  was  a  suggestion  of  not  found  as  to  Snyder, 
JUden  appeared  and  called  for  a  bill  of  particulars  and 
an  inspection  of  the  note  and  bill  of  exchange  declared 
oUy  and,  according  to  our  understanding  of  the  record, 
they  were  furnished  him.  He  thereupon  pleaded  the  ge- 
neral  issue  without  oath.  The  cause  was  submitted  to 
the  Court,  and  there  was  a  judgment  for  the  plaintiffs. 

On  the  trial,  the  plaintiffs  gave  in  evidence,  without  ob- 
jection, the  note  described  in  the  first  count  of  the  deda- 
ration.  They  then  offered  in  evidence  the  bill  of  ex- 
change, reading  as  follows: 

''  $533  23.  Madison,  June  13,  1850.  Ninety  days  after 
date,  pay  to  the  order  of  ourselves  at  the  Ohio  Life  Insu^ 
ranee  and  Trust  Copipany,  Cincinnati,  533  dollars  and  28 
cents,  without  relief  from  valuation  or  appraisement  laws, 
▼alne  received,  which  charge  to  account  of  yours.  Bar* 
bouTj  Owen,  and  Buell.  To  Messrs.  Snyder  and  Alden, 
Columbus,  Indiana.     11 — 14  September ^ 

On  the  face  of  said  bill  was  written  ^  Accepted.  Sny- 
der and  Alden.^^ 

The  indorsements  need  not  be  set  out.  The  defendant 
objected,  says  the  bill  of  exceptions,  '*  to  said  bill  of  ex 
change  being  read  in  evidence,  because  of  a  variance  be- 
tween it  and  the  bill  described  in  the  second  count  of  the 
declaration,  in  this,  that  said  bill  described  in  said  second 
count  is  stated  therein  to  be  payable  generally,  without 
specifying  the  place  of  payment;  and  is  averred  to  have 
been  accepted  payable  at  Cindnnati,  when  it  was  simply 
'  accepted.'  The  plaintiffs  lS)i|n  proved  the  acceptance  to 
be  signed  by  Alden,  and  that  Alden  and  Snyder  were  part* 
ners  at  the  tune  of  said  acceptance,  and  offered  said  bill 
and  acceptance  under  the  common  counts ;  to  which  the 
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Maj  Tenn,   defendant  objected,  because  said  plaintiffs  had  not  proTed 

'- —  that  the  Snyder  who  was  the  partner  of  Alden  waa  the 

Aldut       defendant  Snyder^  nor  had  they  proved  his  christian  name, 
Bauoue.     nor  that  the  plaintiffs  had  executed  the  bill  as  drawers,  nor 
that  they  were  partners ;  but  the  Court  overruled  the  ob- 
jection," &c. 

In  1  Chitty's  PL  p.  309,  it  is  said :  "  In  actions  upon 
bills  of  exchange  and  promissory  notes,  many  cases  of 
variances  have  arisen  in  consequence  of  the  acceptance 
or  promise  being  stated  to  be  general  and  absolute,  when 
in  fact  it  was  qualified,  the  bill  or  note  having  been  made 
payable  at  a  particular  place.  With  respect  to  bills  of 
exchange,  an  acceptance  payable  at  a  particular  place  is 
not  now  a  qualified  acceptance,  unless  the  payment  be 
expressly  restricted  to  that  place  only  and  not  dseushtrc; 
but  in  cases  where  it  is  so  restricted,  and  also  in  all  cases 
of  promissory  notes  made  payable  in  the  body  of  the 
note  at  a  particular  place,  it  will  be  a  variance  to  state  a 
qualified  contract  of  this  description  as  an  absolute  one. 
And,  on  the  other  hand,  where  the  contract  is  absolute 
and  is  described  in  the  declaration  as  conditional  or  quali- 
fied, the  variance  will  be  equally  fatal  as  where  in  de- 
claring on  a  promissory  note  the  plaintiff  alleged  that  it 
was  made  payable  at  a  particular  place,  and  it  appeared 
on  the  production  of  the  note,  that  there  was  no  such  re- 
striction contained  in  the  body  of  the  note,  but  merely  in  a 
memorandum  at  the  foot  of  it,  it  was  held  that  this  was 
a  general  and  not  a  qualified  promise,  and  that  conse- 
quentiy  there  was  a  material  misdescription." 

There  was,  then,  a  variance  between  the  bill  of  ex- 
change and  the  count  upon  it>in  the  omission  to  state  the 
particular  place  of  payment.  There  was  no  variance  in 
regard  to  the  acceptance.  It  was,  in  legal  effect,  an  ac- 
ceptance to  pay  at  the  bank  designated  in  the  bill.  Sap- 
posing,  then,  the  bill  of  exchange  was  not  admissible, 
without  further  evidence  hi^S  foundation  for  it  (a  point 
we  do  not  decide),  under  tVcommon  counts,  the  question 
arises,  has  the  plaintiff  in  ejrror  been  injured  by  any  rul- 
ings of  the  Court  below?    Pov  if  he  has  not,  he  cannot. 


OP  THE  STATE  OF  INDIANA. 


417 


according  to  our  statute  and  the  previous  decisions  of  this 
Court,  claim  a  reversal  of  the  judgment  of  the  Circuit 
Court  on  account  of  those  rulings,  even  though  errone- 
ous. We  think  said  plaintiff  has  not  been  injured.  The 
variance  as  to  the  bill  of  exchange  could  have  worked 
no  prejudice  to  him.  From  the  description  given  of  it  in 
the  declaration,  he  would  not  have  mistaken  the  bill,  and 
he  could  have  had,  and  it  seems  did  have,  an  inspection 
of  it  before  pleading.  Besides,  the  variance  might  have 
been  obviated  on  the  trial  below,  and  the  bill  given  in 
evidence  under  the  second  count.  R.  S.  p.  715,  s.  240. 
Such  being  the  case^  this  Court  is  bound  to  make  the 
amendment,  or  regard  it  as  made,  treat  the  bill  as  given 
in  evidence  under  that  count,  and  afErm  the  judgment. 
R.  S.  p.  638,  SB.  84,  85.  Saxton  v.  The  Slate,  8  Blackf. 
200  (1).  The  bill  was  offered  below  under  the  second 
count. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per 
cent,  damages  and  costs. 

/.  G.  Marshall,  for  the  plaintiffs. 

A,  A.  Hammond  and  H.  O'Neal,  for  the  defendants. 

(1)  The  R.  S.  1852  enact  that  no  variance  between  the  allegations  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or  defense  upon  the 
merits.  When  it  is  alleged  that  the  party  has  been  so  misled,  that  fact 
must  be  proyed  to  the  satisfaction  of  the  Court,  and  it  must  be  shown  in 
▼hat  respect  he  has  been  misled;  and  thereupon  the  Court  may  order  the 
pleading  to  be  amended  upon  such  terms  as  may  be  just.  Where  the  vari- 
ance is  not  material  in  the  sense  stated,  the  Court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate  amendment 
without  costs.    R.  S.  1852,  vol.  2,  p.  46. 

The  Court  may,  also,  at  any  time,  in  its  discretion,  and  upon  such  terras 
as  may  be  deemed  proper,  for  the  furtherance  of  justice,  direct  the  name  of 
any  party  to  be  added  or  struck  out;  a  mistake  in  name,  description,  or 
legal  effect,  or  in  any  other  respect,  to  be  corrected;  any  material  allega- 
tion to  be  inserted,  struck  out,  or  modified  to  conform  the  pleadings  to  the 
facts  proved;  when  the  amendment  does  not  substantially  change  the  claint 
or  defense.    lb.  p.  48. 


May  Term, 
1852. 

Aldkn 

V. 

Bakboitb. 


Vol.  III.— 53 
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May  Term, 
1852. 

Wood 

▼. 

Goiocoim. 


Thur9day, 
JuneB. 


Wood  v.  Commoms. 

The  setting  aside  of  a  special  plea  cannot  be  complained  of  whea  motiMr 
remains  under  which  the  defense  set  up  in  the  former  plea  coold  be 
proved  in  bar  of  the  action. 

A  judgment  will  not  be  reversed  because  an  erroneous  instroction  m 
given  to  the  juiy,  if  it  could  have  done  the  party  complaining  no  xapny. 

APPEAL  from  the  Union  Circuit  Court. 

Perkins,  J. — Case  for  slander.  The  declaration  alleged 
that  the  defendant  had  said  of  the  plaintiff  that  '^  he  stole 
wheat;"  and  that  ''he  stole  grain."  Pleas,  the  general 
issue  and  justification.  Issues  of  fact;  trial  by  jury;  ve^ 
diet  and  judgment  for  the  plaintiff  for  150  dollars.  The 
suit  was  commenced  in  Marchy  1850. 

The  ninth  plea,  being  a  plea  of  justification,  was,  ^'diat 
heretofore,  to-wit,  on  the  1st  day  of  October ^  1849,  at,&CM 
said  plaintiff  did  steal,  &c.,  two  bushels  of  wheat,  tbe 
property  of  one  John  Cromwell,  of  the  value,"  &c. 

The  tenth  was,  that,  heretofore,  to-wit,  on  the  Ist  day 
of  July,  1849,  said  plaintiff  did  steal,  &c.,  two  bushekof 
wheat,  the  property  of  one  John  Cromwdl,  of  the  valae, 
&c. 

The  Court  set  aside  said  tenth  plea.  This  is  assigned 
for  error.  It  does  not  appear  that  the  defendant  below 
was  injured  by  the  act  complained  of.  He  could  have 
proved  a  larceny  of  wheat  on  the  1st  o{July,  1849,  under 
the  ninth  plea,  if  at  all ;  and  that  would  have  made  out 
the  defense  set  up  in  both  of  said  pleas,  viz.,  the  stealing 
of  wheat  by  the  plaintiff  below  from  John  Cromwdl. 

The  Court  gave  this  instruction  to  the  jury,  viz.: 

"  The  charge  iiv  the  declaration  is,  that  the  defendant 
charged  that  the  plaintiff  stole  wheat;  and  the  defendant 
must  prove  that  the  plaintiff  feloniously  stole  wheat  as 
alleged  in  some  one  of  his  pleas.  Proof  that  he  stole 
flour  or  any  other  article  would  not  be  sufficient  to  justify 
the  charges  in  the  declaration." 

This  instruction  is  complained  of,  and  it  did  not  accu- 
rately present  to  the  jury  the  facts  alleged  in  the  plead- 
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inga.    The  declaration  averred  that  the  defendant  had    Uay'^e™' 

charged  the  plaintiff  with  stealing  wheat,  and  with  steal- '■ — 

ing  grcun.    And  among  the  pleas  of  justification  were  ^^ 

some  alleging  that  the  plaintiff  did  steal  rye  and  corn;  Raxskt. 
and  they  were  good  pleas  of  justification  to  the  charge  in 
Ae  declaration  of  stealing  grain ;  for  rye  and  corn  are 
grain,  and  issues  were  formed  on  these  pleas.  But  still 
the  defendant  below  was  not  prejudiced  by  the  instruc- 
tion, because,  as  applied  to  the  evidence  in  the  cause,  it 
was  correct.  For  though  the  plaintiff  below  had  sued 
the  defendant  for  making  two  charges  against  him,  yet 
he  proved  but  one,  viz.,  that  of  stealing  wheat.  And 
though  the  defendant  pleaded  in  justification  that  said 
plaintiff  had  stolen  wheat  and  other  grain,  thus  justify- 
ing the  whole  declaration,  yet  his  evidence  on  the  trial 
tended  to  sustain  only  the  plea  justifying  the  charge  of 
stealing  wheat,  thus  reducing  the  controversy  in  the  case 
before  the  jury  to  a  chafge  and  justification  thereof  of 
stealing  wheat  alone.  The  instruction,  therefore,  con- 
sidered in  connection  with  the  evidence,  was  right  enough. 

We  may  remark  that,  though  wheat  is  embraced  by 
the  general  term  grain,  yet  as  the  charge  as  to  this  was 
of  a  particular  kind  of  grain,  the  justification,  in  plea 
and  proof,  was  necessarily  as  particular.  In  relation  to 
the  charge  of  stealing  grain,  a  justification  would  be  made 
out  by  showing  a  larceny  of  any  kind  of  grain.  . 

Per  tJuriam, — ^The  judgment  is  afiirmed  with  1  pa- cent. 
damages  and  costs. 

/.  8,  Newman  and  /.  S.  Reidy  for  the  appellant. 

8.  W,  Parker  and  /.  Yaryan,  for  the  appellee. 


Eastman  v.  Ramsey. 

If  X.,  for  a  good  consideration,  promiBes  6.  to  pay  him  a  debt  due  from 
C  to  B.,  the  remedy  for  a  breach  of  the  undertaking  is  at  law  and  not 
in  chancery. 
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Hay  Term,  If  it.,  in  conaideratioh  of  property  conyeyed  to  him  by  C,  promiaes  C  tQ 

1 852.  pay  a  debt  due  by  C.  to  B.,  B,  cannot  sue  for  a  breach  of  the  promtie. 

Eastmav  -^  Court  of  equity  will  not  render  a  decree  setting  aside  a  conveyanoe  of 

▼.  land  made  to  hinder  and  delay  creditors,  where  the  bill  does  not  pny 

Raxset.  fQ,.  gugjj  decree. 

Thursday,  APPEAL  from  the  Jennings  Circuit  Court. 

Perkins,  J. — Bill  in  chancery  by  Abner  C.  Ramsey  against 
BticU  Eastman,  Answer,  replication,  proofs,  and  decree 
for  the  plaintiff. 

The  facts  are,  substantially,  That  one  Lorain  ChiUs 
was  indebted  to  said  plaintiff,  Ramset/,  in  the  sum  of  174 
dollars ;  and,  to  secure  the  payment  of  it,  agreed  to  pro- 
cure and  deliver  to  him  the  note  of  BiwU  Eastman^  pay- 
able to  said  Childs  and  indorsed  by  him,  for  said  amount; 
that  Childs  did  procure  said  note  and  deposited  it  with 
one  John  P,  Ramsey,  to  be  by  him  delivered  to  said  Abner 
C,  Ramsey,  the  plaintiff;  that  said  note  was  offered  to 
said  Abner  C,  and  by  him  refused,  whereupon  it  was 
taken  back  by  Childs  and  returned  to  Eastman,  by  whom 
it  was  destroyed;  that,  after  this,  Childs  died  insolvent 
without  having  paid  said  debt  to  Abner  C  Ramsey,  and 
one  John  Ramsey  became  the  administrator  upon  his  estate; 
that  Eastman  received  conveyances  of  property  from 
Childs,  and  said  he  would  pay  the  latter's  debts.  ChUdsi 
administrator  is  not  made  a  party.  Abner  C  Ramsq 
seeks,  by  this  suit,  to  make  Eastman  pay  this  debt  of 
Childs  t(f  said  Ramsey;  and  there  was  a  decree  to  that 
effect  below. 

We  do  not  see  how  the  decree  can  be  sustained. 

If  Eastman  promised  Ramsey,  for  a  good  consideration, 
to  pay  to  him  this  debt  of  Childs,  said  Ramsey's  remedy 
upon  that  promise  is  by  an  action  at  law.  Chancery  has 
no  jurisdiction. 

If  Eastman  had  not  so  promised  Ramsey,  but,  in  con- 
sideration of  property  conveyed  to  him,  had  promised 
Childs  that  he  would  pay  his  debt  to  Ramsey,  then  the 
remedy  is  not  by  a  suit  at  law  or  in  chancery  by  Ramsey 
against  Eastman;  but  the  administrator  of  Childs  most 
sue  for  a  breach  of  that  promise,  and  Ramsey  must  look 
to  the  estate  of  Childs  for  satisfaction  of  his  demand. 
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If,  according  to  another  view  of  the  case,  the  property   May  Term, 
of  Childs  was  conveyed  to  Eastman  as  a  trastee  for  the 


payment  of  the  former's  debts,  then,  indeed,  equity  might  j^aTiUilwat 
take  cognizance  of  the  case,  and  the  plaintiff  might,  per-      Compakt 
haps,  under  some  circumstances,  had  he  joined  the  ad-  Stats  or  In- 
ministrator  of  Childs  as  a  party,  have  obtained  a  decree     ^^^^>  *^ 
for  a  proportional  or  full  payment  of  his  claim,  according 
as  the  terms  of  the  trust  and  amount  of  property  might 
have  justified ;  and,  could  he  have  shown  a  waste  of  the 
trust  estate,  perhaps,  though  we  decide  nothing  as  to  all 
this,  he  might  have  obtained  a  personal  decree  for  his 
demand  against  the  trustee.     But,  in  this  case,  if  any  pro- 
perty was  conveyed  in  trust,  the  evidence  shows  it  to  have 
been  subject  to  incumbrances  which  swept  it  away,  leav- 
ing nothing  out  of  which  the  trustee  could  realize  any 
amount. 

If  the  property  was  fraudulently  conveyed  to  Eastman^ 
as  is  also  suggested,  to  hinder  and  delay  the  creditors  of 
Childs,  then  the  conveyance  was  liable  to  be  set  aside,  but 
a  decree  to  that  effect  was  not  desired. 

Per  Curiam, — ^The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

H,  C.  Neuxomby  for  the  appellant. 

/.  O.  Marshall^  for  the  appellee. 


Thb  Indiana  Central  Railway  Company  v.  The  State  op 
Indiana  and  the  Trustees  of  the  Indiana  Asylum  for  Edu- 
cating THE  Deaf  and  Dumb. 

An  injunction  should  not  be  g^nted,  under  the  R.  S.  1843,  till  the  adrene 
party  has  had  ten  days'  notice  of  the  time  and  place  of  hearing  the  ap- 
plication therefor,  unless  the  bill  shows  an  urgent  necessity  that  the  in- 
junction should  be  granted  before  notice  can  be  giren,  and  that  an  emer- 
gency exists  which  the  complainant  could  not,  by  reasonable  diligence, 
hare  prevented. 


432  CASES  IN  THE  SUPREME  COURT 

May  Term«    Where  a  company  is  aatiiorixed,  by  an  act  of  the  legialatiire,  to  eonstnet  & 
1852.  railroad  between  two  designated  points,  they  have  a  right  to  oocapy,  in 


Indiana  Cen-       ^®  construction  of  the  road,  any  land  of  the  state  between  those  pointi, 
TEAL  Railway      on  the  general  route  authorized,  which  may  be  necessary  for  tbe  par- 
Company  p^ge. 

Statb  or  In-  -^®  legislature  may  take  public  property  for  any  particular  public  use,  or 
DIANA,  Ao,  delegate  to  a  company  the  authority  to  do  so,  without  making  any  prori- 
sion  for  compensation. 
The  tact  that  the  Indiana  Central  Railway  has  been  located  on  some  put 
of  the  tract  of  80  acres  of  land  purchased  for  the  use  of  the  institntioB 
for  educating  the  deaf  and  dumb,  does  not,  alone,  authorise  the  con- 
clusion that  the  uses  and  purposes  for  which  the  institution  was  located 
on  such  tract  would  be  so  materially  interfered  with  as  to  justify  the 
enjoining  of  the  company  from  crossing  it. 

Tuetdaif,  APPEAL  from  an  interlocutory  order  of  the  judge  of 

the  Marion  Circuit  Court  granting  an  injunction. 

SMrrH,  J. — ^The  bill  of  complaint  filed  in  this  case 
charges,  that  on  the  30th  oi  May,  1846,  the  complainants, 
pursuant  to  an  authority  given  them  by  an  act  of  the  legis- 
lature, purchased  eighty  acres  of  land  about  one  mile  east 
of  the  city  of  Indianapolis,  for  the  purpose  of  erecting 
thereon  the  necessary  buildings,  and  of  establishing  per- 
manently the  institution  of  the  state  for  educating  the 
deaf  and  dumb;  that  a  deed  was  taken  conveying  the 
premises  in  fee  to  the  state  for  the  use  of  the  said  trus- 
tees; that  the  complainants  have  erected  thereon  large. 
*  costly,  and  convenient  buildings  suitable  for  said  pur- 
poses ;  that  the  institution  has  been  and  is  in  a  flourish- 
ing condition,  with  a  large  number  of  pupils;  and  that 
the  peculiar  character  and  infirmities  of  the  deaf  and 
dumb  require,  for  their  safety  and  protection,  that  the 
asylum  at  which  they  are  taught,  and  the  grounds  which 
they  cultivate  for  the  benefit  of  the  institution,  and  upon 
which  they  exercise  for  their  health,  should  not  be  crossed 
or  run  over  by  any  railroad  or  railroad  cars. 

It  is  further  charged  that  the  said  Indiana  Cenlrd  Bai- 
way  Company  (incorporated  in  the  year  1647)  have,  since 
the  erection  of  said  buildings,  located,  and  have  com- 
menced the  construction  of,  their  railroad  through  and 
over  said  land,  making  the  excavations  and  preparing  the 


OP  THE  STATE  OP  INDIANA.  42» 

ground  for  a  railroad  track,  without  the  consent  of  and   Hay  Term, 
against  the  protests  and  remonstrances  of  the  complain- 


ants, and  give  out  in  speeches,  &c.,  that  they  will  con-  ^^'^ii^y 
struct  their  road  over  said  grounds,  and  run  upon  it  loco-      Oompant 
motives  and  cars,  unless  immediately  restrained,  to  the  Stati  of  I«- 
irreparable  injury  of  the  institution  and  grounds,  although    ^^^^»  *o- 
said  railroad   could  be  conveniently  located  on  other 
grounds  adjoining  those  of  the  institution. 

The  prayer  is  for  a  temporary  injunction  to  operate 
immediately,  and  for  a  perpetual  ii\junction  upon  the  final 
hearing. 

There  is  an  affidavit  accompanying  the  bill,  sworn  to 
by  one  of  the  trustees  of  the  asylum,  in  which  the  depo- 
nent states,  in  addition  to  the  usual  averment  that  the 
bill  is  true  in  substance  and  matters  of  fact,  that  the  rail- 
way company,  by  their  contractors  or  agents,  were,  at  the 
time  the  bill  was  filed,  at  work  upon  said  road  on  said 
land,  to  the  injury  of  the  ground  and  institution,  and 
would,  as  he  verily  believed,  before  ten  days,  do  much 
more  injury  and  damage  unless  immediately  restrained. 

Upon  the  filing  of  the  bill  and  affidavit,  an  injunction 
was  granted  without  notice  to  the  opposite  party.  From 
the- order  granting  this  injunction  the  present  appeal  is 
taken. 

The  first  question  we  are  required  to  decide  is,  whether   • 
the  facts  shown  by  the  bill  and  affidavit  presented  such 
a  case  of  emergency  as  authorized  the  granting  an  in- 
junction, in  vacation,  without  notice. 

We  are  of  opinion  that  they  do  not.  The  statute  on 
this  subject  provides  that  "  no  injunction  shall  be  grant- 
ed, except  in  cases  of  emergency,  until  the  adverse  party 
has  had  ten  days'  previous  notice  of  the  time  and  place 
of  making  the  application  therefor,"  unless  the  applica- 
tion be  made  in  open  Court,  &c.  R.  S.  c.  46,  s.  129. 
What  constitutes  such  a  case  of  emergency  as  is  here 
contemplated,  is  necessarily  left  for  the  determination  of 
the  judge  in  each  particular  case.  But  it  is  not  every 
case  in  which  injury  might  be  done  to  the  complainant 
during  the  ten  days  required  for  the  notice,  that  should 
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Mbj  Term,    be  80  considered.    In  the  case  of  Vntnce  v.  Workauoi,  8 
Blackf.  306,  a  bill  was  filed  to  restrain  the  defendants 


nLa  iTailwIt  ^^^  selling  certain  land  upon  execution,  and  though  the 
GoMPANT     bill  was  filed  on  the  day  the  sale  was  to  take  place,  it  was 
Statk  or  Ik-  held  not  to  be  a  case  of  emergency,  no  reason  being  as- 
DiAHA,  Ao.     fligrned  and  no  excuse  ofiered  why  the  bill  was  not  filed 
at  an  earlier  date.    The  principle  here  asserted  is,  that 
the  complaining  party  must  not  only  show  that  an  immedi- 
ate injury  is  about  to  be  inflicted,  but  also  that  he  could 
not  reasonably  have  anticipated  it  in  time  to  give  the  re- 
quisite notice.     Otherwise  the  complainant  might  always 
make  a  case  of  emergency,  by  waiting  until  the  act  he 
desires  to  have  restrained  is  upon  the  point  of  being 
done. 

In  the  present  case,  all  that  is  alleged  to  show  that  it 
is  a  case  of  emergency  is,  that  the  railway  company  had 
commenced  making  their  road  to  the  injury  of  the  land 
described  in  the  bill,  and  that  it  would,  before  ten  days, 
do  more  ii\jury,  unless  immediately  restrained.  It  is  not 
stated  when  the  road  was  first  surveyed  and  located,  or 
how  long  before  the  bill  was  filed  it  was  known  to  the 
complainants  that  the  defendants  had  entered  upon  the 
land  in  question  for  the  purpose  of  making  their  road 
across  it.  For  anything  that  appears,  therefore,  the  com- 
•  plainants  may  have  had  ample  time  to  give  notice  and 
apply  for  an  injunction  before  any  iiyuiy  was  done  to 
them,  and  there  was  no  necessity  for  their  waiting  until  the 
contractors  had  actually  commenced  making  excavations 
before  filing  their  bill. 

We  think  the  legislature  did  not  intend  to  encourage 
ex  parte  applications  of  this  nature,  or  that  a  judicial  power 
operating  so  peremptorily  and  so  seriously  upon  the  rights 
and  interests  of  an  absent  party,  should  be  exercised  when 
there  is  no  urgent  necessity  for  it,  and  when  it  does  not 
appear  that  an  emergency  exists  which  the  complainant 
could  not,  by  reasonable  diligence,  have  prevented. 

Having  decided  that  the  facts  in  the  case  do  not  show 
such  an  emergency  as  should  authorize  the  granting  of  an 
ityanction  without  notice,  the  order  appealed  from  might 
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be  reversed  without  noticing  the  other  points  made  in  the    ^^7  '^^'O'' 
argument,  but  as  two  of  the  questions  thus  raised  would 


necessarily  come  up  again  upon  the  case  being  sent  back  ^^^  it^LWAT 
to  the  Circuit  Court,  we  have  thought  it  our  duty  to  con-     Compant 
aider  them.  Statx  or  In- 

The  first  of  these  refers  to  the  right  of  the  defendants,  ^^^^'  *°- 
under  the  powers  granted  by  their  charter,  to  locate  their 
road  on  land  belonging  to  the  state.  If  the  legislatmre 
should  pass  an  act  authorizing  a  company  to  construct  a 
railroad  between  two  designated  points,  and  all  the  land 
between  such  points  wa^  owned  by  the  state,  we  think  the 
company  would  be  authorized  to  occupy  so  much  of  such 
land  as  should  be  necessary  for  their  purpose.  Nor  can  we 
perceive  any  reason  why  the  same  conclusion  does  not 
follow,  when  the  state  owns  a  part  only  of  the  land,  upon 
the  route  which  the  company  are  authorized  to  take,  be- 
tween the  points  designated,  so  far  as  respects  that  peurt. 

It  is  urged  as  an  argument  against  the  right  of  the  rail- 
way company  to  occupy  any  portion  of  the  land  in  ques- 
tion, that  no  provision  is  made  in  their  charter  for  ascer- 
taining the  damages  and  making  compensation  for  the 
occupation  of  land  belonging  to  the  state.  But  that 
would  not  be  necessary  if  the  state  did  not  intend  to  re- 
quire compensation  to  be  made.  The  legislature  may, 
no  doubt,  take  public  property  for  any  particular  public 
use,  or  delegate  an  authority  to  do  so  to  a  company,  with- 
out making  provision  for  compensation.  It  is  only  when 
private  property  is  taken  for  such  purposes  that  the  con- 
stitution requires  such  a  provision  to  be  made. 

In  the  present  case  the  railway  company  are  authorized 
by  their  charter  to  construct  a  railway  in  the  general  direc- 
tion of  the  Nalional  Road^  so  as  not  to  interfere  with  said 
National  Road^  from  Indianapolis  east  to  the  state  line,  on 
the  best  ground  for  the  interest  of  the  company  and  for 
the  public  convenience,  and  to  enter  upon  any  land  for 
the  purpose  of  locating  the  railway  and  to  procure  the 
necessary  materials.  There  is  no  averment  that  the  road 
is  not  located  in  accordance  with  these  specifications  as 
to  the  line  of  way  to  be  pursued,  and  we  cannot  so  con- 

Vol.  111.-51 
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May  Term,    strae  the  charter  as  to  say  that  the  company  are  required 
to  diverge  from  such  a  line,  in  order  to  pass  around  an 


TKA^L  liAifwAT  I'^tervcning  tract  of  land  because  the  title  is  in  the  state, 

Company  and  to  locate  their  road  wholly  on  private  property. 
Statk  or  In-  The  bill  does  not  state  that  the  persons  designated  as 
DUKA,  Ac.  trustees  of  the  asylum  are  a  corporation,  and  we  have 
not  thought  it  necessary,  in  the  consideration  of  the  pre- 
sent case,  to  look  into  the  acts  of  the  legislature  to  ascer- 
tain whether  they  are  a  corporation  or  merely  a§^ents  of 
the  state  to  manage  the  institution.  If  they  are  incorpo- 
rated, and  the  state  holds  the  title  to  the  land  merely  as 
a  trustee  for  their  use,  the  question  might  be  raised  whe- 
ther they  are  not  entitled  to  compensation  in  the  same 
manner  as  the  owners  of  private  property;  but  this  ques- 
tion is  not  now  before  us. 

Another  point  argued  by  the  counsel  for  the  appellees 
was,  that,  admitting  the  right  to  construct  a  railway  on 
the  land  in  question,  a  Court  of  Chancery  has  jurisdic- 
tion to  restrain  the  appellants  from  so  constructing^  it  as 
to  occasion  unnecessary  damage  to  the  appellees.  This 
position  may  be  correct  in  point  of  law,  but  we  do  not 
think  the  facts  presented  by  the  bill  before  us  afford  suffi- 
cient grounds  for  such  an  interference.  It  is  not  chained 
that  any  injury  is  done  or  will  be  done  to  the  buildings 
erected  by  the  appellees,  which  might  be  avoided  by  a 
change  in  the  location  of  the  railway,  and  we  do  not 
think  we  should  be  authorized  to  determine,  from  the  sin- 
gle fact  that  the  railway  has  been  located  on  some  part 
of  a  tract  of  eighty  acres  of  land  purchased  for  the  use 
of  the  institution,  that  the  uses  and  purposes  for  which 
the  institution  was  placed  on  that  particular  tract  will  be 
so  materially  interfered  with,  that  the  appellants  should 
be  restrained  from  crossing  it. 

Per  Curiam, — The  order  of  the  judge  granting  the  in- 
junction is  set  aside,  with  costs.     Cause  remanded,  &c. 

C.  H,  Test,  for  the  appellants. 

O.  H.  Smithy  S,  Yandes,  J.  Morrison,  and  S.  Major^  for 
the  appellees. 
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DoDDs  v.  Toner. 


Maj  Term, 
1852. 

D0DD8 


A.  conveyed  to  B.  a  tract  of  land  by  deed  of  T^arrantj.  At  the  time  of  B.'«  Towiui. 
purchase,  there  was  a  school-hoiiBe  on  a  part  of  the  premises  then  occa- 
pied  by  a  school;  B.  was  also  informed  that  the  ground  on  which  the 
Bchool-house  stood  was  held  by  the  school- district  under  a  conveyance 
from  the  owner  of  the  lund,  but  that  there  was  a  question  about  the  va* 
lidity  of  the  conveyance.  Heldf  that  B.  was  not  entitled  to  any  deduc- 
tion from  the  purchase -money,  by  way  uf  damages,  on  account  of  the 
location  of  the  school-house  on  the  premises. 

ERROR  to  the  Shelln/  Circuit  Court.  Tuetday, 

Perkins,  J. — This  was  a  bill  to  foreclose  a  mortgage  on    ""*  * 
a  failure  of  the  mortgagor  to  pay  an  instalment  of  the 
money  secured  by  it  which  had  become  due. 

The  mortgagor  set  up  in  his  answer  that  he  purchased 
the  land  mortgaged — near  360  acres — of  the  mortgagee, 
and  received  from  him  a  deed  of  warranty ;  that  said 
mortgage  was  given  to  secure  a  balance  of  the  purchase- 
money  for  the  land,  and  that  there  was  a  deficiency  in 
the  quantity  called  for  by  his  deed  of  upwards  of  an  acre, 
in  addition  to  three  quai'ters  of  an  acre  of  the  tract  actu- 
ally embraced  within  the  boundaries  given  in  the  deed,  to 
which  the  seller,  the  mortgagee  in  this  case,  had  no  title, 
the  same  having  been  theretofore  conveyed  to  a  certain 
school-district,  and  being  then  actually  occupied  by  a 
Bchool-house  in  which  a  school  was  taught;  thus  produc- 
ing an  aggregate  deficiency  of  over  two  acres.  He  did 
not  ask  a  rescission  of  the  purchase  on  account  of  this 
deficiency,  but  a  deduction  from  the  purchase-money. 
He  also  claimed  a  large  amount  of  damage  on  account 
of  a  school-house  being  in  so  close  proximity  to  him. 

The  depositions  of  many  witnesses  were  taken,  some 
of  whom  testified  that  the  school-house  was  a  great  da- 
mage to  the  farm ;  some,  that  it  was  none;  and  some, 
that  it  was  a  positive  benefit  to  it.  It  was  proved,  how- 
ever, that  the  school-house  was  built  and  occupied  by  a 
school  when  Dodds  purchased;  that  he  was  informed  that 
the  ground  it  stood  on  was  held  by  the  district  under  a 
conveyance  from  a  former  owner  of  the  laod,  bat  that 
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May  Term,    there  was  a  qaestion  about  the  validity  of  that  convey- 

■ '- —  ance. 

'^y^*^  The  Court  made  a  deduction  from  the  instalment  due, 
Bbamblb.  for  the  deficiency  of  the  two  acres  and  a  fraction  of  land, 
at  the  rate  per  acre  paid  for  the  farm,  and  rendered  a  de- 
cree for  the  payment  of  the  balance;  or,  in  default  of 
payment,  a  sale  of  a  part  of  the  land  mortgaged,  which, 
it  was  ascertained  by  the  report  of  a  master  in  chancery, 
could  be  sold  without  injury  to  the  remainder.  The  de- 
fendant below  brings  a  writ  of  error  to  this  Court. 

The  purchaser  of  the  farm  was  entitled  to  no  dedoction 
from  the  purchase-money  in  this  case  by  way  of  damages 
on  account  of  the  location  of  the  school-house,  as  he  pm^ 
chased  with  notice  of  its  existence,  location,  and  the  con- 
dition of  the  title  to  the  ground  on  which  it  stood.  Whe- 
ther he  was  entitled  to  any  deduction  or  not  on  account 
of  the  small  deficiency  in  quantity  of  the  land,  we  need 
not  inquire;  as  we  are  satisfied  he  was  granted  all  he 
could  have  obtained,  in  any  event,  under  the  evidence, 
and  the  opposite  party  makes  no  complaint. 

Per  Curiam. — ^The  decree  is  affirmed,  with  1  per  cent. 
damages  and  costs. 

A.  A,  Hammond  and  H.  (yNeal,  for  the  plaintifi*. 

/.  Morrison  and  S.  Major,  for  the  defendant. 


Stockwell  V,  Bramble. 

The  fact  that  a  bill  has  been  protested,  does  not  present  its  being  after 

wards  accepted  by  the  drawee. 
A  bill,  whether  foreign  or  inland,  may  be  accepted  by  parol  as  well  as  br 

writing. 

Monday,  APPEAL  from  the  T^!>pecanoe  Circuit  Court. 

June  14.  Blackford,  J. — This  was  €m  action  of  assumpsit  broogfat 

by  Nathan  H.  Stockwell,  as  payee  of  a  bill  of  exchange. 

against  one  Bramble,  as  the  acceptor.     The  suit  was  com- 
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menced  before  a  justice  of  the  peace.  *  Plea,  the  general   May  Term, 

issue.     The  justice  gave  judgment  for  the  plaintiff,  and ! — 

the  defendant  appealed  to  the  Circuit  Court.    The  cause    S'*'^^^™^ 
was  submitted  to  the  Circuit  Court  without  a  jury,  and     Beambi*. 
judgment  was  there  rendered  for  the  defendant. 

On  the  trial  in  the  Circuit  Court,  the  plaintiff  gave  in 
evidence  the  bill  of  exchange  described  in  the  decldla- 
tion.  The  following  was  the  bill :  "  New  York,  September 
11th,  1850.  Wijidship  BramUe,  Esq.,  Lafayette:  Pay  to 
N,  H.  StockweU^  or  order,  76  dollars  and  50  cents,  and 
charge  to  account  as  advised.  Oeo.  W.  Hoyt,^^  The 
bill  was  indorsed  as  follows :  '<  Pay  /.  M,  StockweU.  N. 
H,  StockweU.  Protested.  W.  W.  W,  H.  T.  Bramble:' 
The  plaintiff  then  offered  to  prove  the  following  facts: 
That  the  witness,  as  the  agent  of  the  plaintiff,  in  due 
course  of  mail  after  said  bill  was  executed,  received 
said  bill  for  collection ;  that  he,  as  such  agent,  immedi- 
ately  after  receipt  of  the  same,  called  on  the  defendant 
for  acceptance  or  payment  of  the  bill;  that  defendant 
told  the  witness  he  would  and  did  accept  the  same,  and 
would  pay  it,  and  stated,  in  the  same  conversation,  that 
he  did  not  wish  to  have  it  become  generally  understood 
that  he  was  accepting  and  paying  HoyVe  drafts,  and 
therefore  would  write  across  the  face  of  the  same.  Pro- 
tested^ and  sign  his  name  thereto,  which  he  then  and  there 
did  as  the  same  appears  on  the  said  draft;  that  aft;er- 
wards,  and  aft;er  said  draft  was  folded  up  and  laid  away, 
but  on  the  same  day,  the  defendant  again  promised  that 
he  would  pay  the  draft; — that  he  accepted  the  draft  and 
would  pay  it  in  a  short  time  thereaft;er. 

This  testimony  was  objected  to  and  the  objection  sus- 
tained. 

There  was  no  other  evidence. 

We  think  that  the  parol  evidence  offered  by  the  plain- 
tiff was  admissible,  on  the  ground  that  it  showed  a  valid 
acceptance  of  the  bill  by  the  defendant,  after  he  had  writ- 
ten on  it  the  word  Protested, 

Suppose  the  word  Protested,  as  written  on  the  bill,  to 
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May  Term,    mean  that  the  defendant  refased  to  accept  the  bill,  and 

'. —  the  holder  so  understood  that  word ;  and  suppose,  also, 

t^^      that  evidence  of  what  the  defendant  said,  at  the  time  of 
BftowM.       such  refusal,  was  objectionable  as  contradicting  the  word 
Protested,  still  the  subsequent  parol  acceptance  would  be 
good.     We  know  of  no  reason  why  the  drawee  of  a  bill, 
wIr>  has  refused  to  accept  the  same,  may  not  afterwards 
accept  it.    It  frequently  happens  that  a  bill,  after  being 
protested  for  non-acceptance,  is  accepted  by  a  third  per- 
son supra  protest.     The  following  case  is  cited  by  Mr. 
Chitty :    A  foreign  bill  drawn  on  defendant  was  protested 
for  non-acceptance,  and  returned,  and  afterwards  defend- 
ant told  the  plaintiff,  "  if  the  bill  comes  back  I  will  pay 
it,"  and  this  was  held  a  good  acceptance.    Chitty  on  Bilb, 
316,  note  /.     It  is  clear,  therefore,  that  the  fact  of  a  bill's 
having  been  protested,  does  not  prevent  its  being  after- 
wards accepted  by  the  drawee. 

The  acceptance  is  not  objectionable  merely  because  it 
was  by  parol.  By  the  law-merchant,  a  bill,  whether  for- 
eign or  inland,  may  be  accepted  by  parol  as  well  as  by 
writing;  Chitty  on  Bills,  316;  and  that  is  the  law  here. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O,  S.  Orth  and  £.  H,  Brackett,  for  the  appellant. 

IX,  Mace  and  W.  C.  Wilson,  for  the  appellee. 


HiGMAN  V,  Brown. 

Where  the  plaintiff  sues  in  debt,  assumpsit,  or  covenant,  in  the  Circuit  Court, 
for  more  than  50  dollars,  and  prores  on  the  trial  a  right,  prima  faeu,  t» 
reeoyer  more  than  50  dollars,  but  owing  to  the  defendant's  eridenoe  of 
matters  of  set-off  or  of  other  matters  of  reduction,  the  judgment  for  the 
plaintiff  is  only  for  50  dollars  or  for  less,  the  plaintiff,  under  the  R.  S. 
1843,  is  entitled  to  costs. 

Where  the  evidence  is  not  contained  in  the  record,  the  Court  viU  pi 
that  the  facts  proved  were  such  as  to  authorize  the  judgment. 
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ERROR  to  the  Tippecanoe  Circuit  Conrt.  May  Term, 

1 852 

Blackford,  J. — Brown  commenced  an  action  of  assump-  ! 

sit  in  the  Circuit  Court  against  Higman  for  work  and  la-    Tm  Statx 
bor.    The  amount  of  damages  claimed  in  the  declaration      Bkult. 
was  500  dollars.    Flea,  tte  general  issue.     Verdict  for  Monday, 
the  plaintiff  for  47  dollars  and  50  cents.     Judgment  in  •^"'«*1^- 
favor  of  the  plaintiff  for  the  amount  of  the  verdict  ^d 
for  costs. 

The  alleged  error  is,  that  the  Court  gave  the  plaintiff 
a  judgment  for  costs.  The  defendant  contends  that  as 
the  suit  was  commenced  in  the  Circuit  Court,  and  the  ver- 
dict is  for  less  than  50 'dollars,  the  defendant,  not  the  plain- 
tiff, was  entitled  to  a  judgment  for  costs.  To  support  this 
doctrine,  the  statute  of  1843  is  relied  on.  R.  S.  pp.  864, 
865.  The  rule  established  under  this  statute  is  as  fol- 
lows :  Where  the  plaintiff  sues  in  debt,  assumpsit,  or  co- 
venant,  in  the  Circuit  Court,  for  more  than  50  dollars,  and 
proves  on  the  trial  a  right,  prima  facie,  to  recover  more 
than  50  dollars,  but  owing  to  the  defendant's  evidence  of 
matters  of  set-off,  or  of  other  matters  of  reduction,  the 
judgment  for  the  plaintiff  is  only  for  50  dollars,  or  for 
less,  in  that  case  the  plaintiff  is  entitled  to  costs.  Ed- 
monds V.  Paskins,  8  Blackf.  196. — Dayton  v.  Hall,  id.  556. 

In  the  case  now  before  us,  the  evidence  is  not  set  out; 
and  we  must  presume  that  the  facts  proved  were  such  as 
to  authorize  the  judgment. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Pettit  and  S.  A.  Huff,  for  the  plaintiff. 


The  State  on  the  Relation  of  McCullough  v.  Druly  and 

Another. 

By  the  K.  S.  1843,  a  joint  execution  issues  upon  a  justice's  judgment 

-  against  the  judgment-debtor  and  the  repleTin^bail,  but  it  is  the  duty  of 

the  justice  to  make  an  indorsement  thereon  designating  ivbich  of  the 
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defendants  is  princiyd  and  which  the  bail,  and  of  the  constable  fint  to 
sell  so  nrnch  of  the  goods  and  chattels  of  the  principal  as  he  can  find 
before  he  sells  any  of  the  goods  and  chattels  of  the  bail,  unless  lie  is 
otherwise  directed  by  the  bail. 

A  suit  will  lie  upon  a  constable's  bond  on  behalf  of  a  replerin-bail  agsiiift 

the  sureties  of  the  constable  for  him  illegal  refusal  tx>  levy  an  ezecuUfn 

upon  the  goods  and  chattels  of  a  judgment-debtor  subject  to  ezecatioa, 

whereby,  the  debtor's  property  having  been  wasted,  the  bail  was  eon* 

felled  to  pay  the  debt 

In  such  a  suit  it  will  be  presumed,  in  the  absence  of  contraiy  eridenee, 
that  the  execution  issued  to  the  constable  was  a  legal  one,  and  properij 
indorsed. 

If  a  constable,  baring  an  execution  in  his  hands  against  a  judgment-(M>lor 
and  his  replerin-bail,  levies  upon  sufficient  goods  of  tJie  debtor  to  satis- 
fy the  debt,  and  wastes  the  same,  and  afterwards  levies  upon,  andmakec 
the  money  demanded  out  of,  the  property  of  the  bail,  the  sureties  of  the 
constable  will,  under  the  R.  S.  1843,  be  liable  on  his  official  bond  to  tiie 
bail. 

The  rule  on  this  point  is,  that  if  the  act  done  by  the  officer  is  perfonned 
under  color  of  his  office,  his  sureties  are  responsible. 


Monday, 
June  14. 


ERROR  to  the  Wcqpw  Circuit  Court. 

Peekins,  J. — This  is  an  action  of  debt  upon  a  consta- 
ble's bond  by  The  State^  on  the  relation  of  Harvey  McCd- 
httghy  against  Levi  Drvly  and  Curtis  Parks,  the  suretieB 
in  said  bond,  the  principal,  Joseph  M.  Morton^  being  dead. 
Two  breaches  are  assigned  in  the  declaration. 

1 .  That  within  a  year  after  the  qualification  of  Baid 
Morton  as  constable,  to-wit,  on  the  28th  of  Aprily  1849, 
an  execution,  called  ^,Ji.fa,,  came  to  his  hands,  haviiig 
been  issued  by  a  justice  of  the  peace  duly  authorized, 
&c.,  upon  a  judgment  for  the  sum  of,  &c.,  duly  rendered 
by  said  justice  in  favor  of  Moffii  and  Snyder  against 
Aaron  Drvly ,  which  execution  was  against  said  2>r«/|f  and 
Harvey  McCullough,  the  replevin-bail  to  the  judgment 
and  which,  said  Morton,  for  a  long  time,  wilfully  refused 
to  levy  on  the  property  of  said  Drvly,  although  he  had  a 
sufficiency  subject  to  execution  to  satisfy  it,  whereby,  af- 
terwards, said  DrvJy*s  property  having  been,  during  said 
delay  in  levying,  wasted,  said  constable  found  it  necessa- 
ry to,  and  did,  levy  upon,  and  make  the  money  on  said 
execution  out  of,  the  property  of  said  relator,  McCvl- 
lough. 
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2.  That  the  constable  levied  said  execution  upon  a  suf- 
ficiency of  property  belonging  to  said  Aaron  Drvlyy  but 
for  a  long  time  wilfully  neglected  to  advertise  and  sell, 
whereby,  the  property  levied  on  being,  during  said  delay, 
wasted  and  removed  beyond  the  reach  of  the  officer,  said 
officer  was  compelled  to,  and  did,  afterwards,  levy  upon, 
and  make  the  money  on  the  execution  out  of,  the  pto- 
perty  of  the  relator,  McCidlough, 

Demurrer  to  the  declaration  sustained,  and  final  judg- 
ment rendered  for  the  defendants. 

By  our  statute  a  joint  execution  issues  against  the  judg- 
ment-debtor and  the  replevin-bail.  R.  S.  p.  901,  s.  227. 
But  by  section  228,  on  the  page  just  cited,  it  is  enacted 
that^ 

^' When  an  execution  shall  be  issued  by  a  justice  of  the 
peace,  on  any  judgment  against  a  judgment-debtor,  and 
his  surety  or  replevin-bail,  the  justice  issuing  the  same 
shall  make  an  indorsement  thereon,  designating  which  of 
the  defendants  is  the  principal  and  which  the  surety  or 
replevin-bail ;  and  the  constable  executing  such  writ,  shall 
first  sell  so  much  of  the  goods  and  chattels  of  the  princi- 
pal defendant  named  in  such  execution  as  he  may  be 
able  to  find,  before  he  shall  sell  any  of  the  goods  and 
chattels  of  such  surety  or  replevin-bail,  unless  he  shall 
be  otherwise  directed  by  such  surety  or  replevin-bail." 

We  presume  that  the  execution  to  Morton  in  the  pre- 
sent case  was  a  legal  one,  having  upon  it  the  proper  in^ 
dorsements.  He  should  have  used  reasonable  diligence, 
therefore,  to  make  the  money  on  it  out  of  the  property  of 
the  principal  defendant  in  said  execution ;  and  his  failure 
to  do  so  was  a  breach  of  duty,  rendering  him  and  his 
Boreties  liable  to  an  action  on  his  bond  at  the  suit  of  an 
injured  party;  for  said  bond  was  conditional  that  he 
should  faithfully  perform  all  his  duties  as  constable ;  and 
the  statute  enacts  that  for  any  failure  so  to  perform  them 
any  injured  party  may  sue.     R.  S.  692,  s.  132. 

The  suit  is  to  be  in  the  name  of  the  state  on  the  rela- 
tion of  the  person  aggrieved.  According  to  the  allega- 
tions in  the  assignment  of  the  first  breach  in  the  declara- 
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May  Tenn,    tion  in  this  Buit,  McCuIlough,  the  relator,  was  injured  by 

'- —  the  alleged  neglect  of  the  constable,  as  it  subjected  him 

f^^'"    to  the  payment  of  Drulffs  debt.     The  first  breach  in  the 
I>«uLT.       declaration  is,  therefore,  well  assigned. 

As  to  the  second  breach,  it  is  insisted  that  it  is  bad,  be- 
cause the  delinquency  in  the  officer  complained  of  eoold 
not  injure  the  replevin-bail  to  the  judgment  before  the 
justice,  the  relator  in  this  suit.  It  is  said  that  when  the 
constable  had  levied  on  a  sufficiency  of  goods,  the  pro- 
perty of  the  principal  judgment-debtor,  to  satisfy  the  exe- 
cution, the  debt,  as  to  all  the  execution-defendanta,  was 
satisfied,  and  they  discharged  from  liability.  We  admit, 
for  the  purposes  of  this  case,  this  latter  assertion  to  be 
true.  See  Starr  et  al.  v.  Moore  ei  al.y  3  McLean,  354. 
But  it  further  appears  that  after  said  constable  had  levied 
on  a  sufficiency  of  the  goods  of  the  principal  debtor  to  sa- 
tisfy the  execution,  and  wasted  them,  he  proceeded  to  levy 
upon,  and  make  the  money  demanded  out  of,  the  properly 
of  the  bail.  This  was  a  wrongful  act;  and  the  question 
is,  are  the  sureties  of  the  constable  responsible  for  it? 
Our  statute  enacts  that  every  official  bond,  &c.,  shall  be 
obligatory  upon  the  principal  and  sureties  therein,  for  the 
benefit  of  "  any  and  all  persons  who  may  be  injured  or 
aggrieved  by  the  misfeasance,  malfeasance,  nonfeasance, 
or  default  of  such  officer  in  his  official  capacity."  R.  S. 
p.  110,  s.  96 ;  p.  691,  s.  131.  Was  the  levy  in  this  case, 
then,  upon  the  goods  of  the  bail  made  by  the  officer  in 
his  official  capacity?  W.e  think  it  was.  It  is  true  the 
act  was  one  of  malfeasance  which  might  have  been  re- 
sisted and  prevented  by  the  bail.  He  might  have  moved 
the  setting  aside  of  the  levy  and  execution ;  but  it  seems 
that  he  was  not  bound  to  do  so.  The  rule  on  this  point 
is,  that  if  the  act  done  by  the  officer  is  performed  under 
color  of  his  office,  his  sureties  are  responsible.  The  case 
of  the  Commonwealth  v.  Cole  et  al.,  1  B.  Mon.  250,  was 
this :  A  constable,  without  having  an  execution  in  bis 
hands  against  the  individual,  represented  to  him  that  he 
had,  and  obtained  money  from  him.  There  was,  at  the 
time,  a  judgment  against  said  individual  on  the  docket  of 
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a  magistrate.    The  Court  said :    *<  Conceding,  as  we  are    Maj  Term, 

disposed  to  do,  tliat  this  clause  of  the  condition  [the  con-  I 

dition  of  the  official  bond  previously  set  out  in  the  opin-  T"«^*" 
ion]  should  receive  a  most  liberal  construction  for  the  Drult. 
protection  of  the  community  against  fraud,  extortion,  and 
every  form  of  oppression  incident  to  an  abUse  of  the  offi- 
cial character  and  powers  of  a  constable,  still  there  must 
be  some  reasonable  limits  to  its  operation.  It  cannot 
cover  all  acts  which  the  individual  may  do  while  he  holds 
the  office  of  constable,  nor  even  all  acts  which  in  their 
nature  pertain  to  the  office,  and  might,  under  proper  cir- 
cumstances, be  rightfully  done  by  a  constable.  The  act 
must  not  only  be  of  this  nature,  but  it  must  at  least  be 
done  by  him  as  constable,  under  claim  of  a  right  to  do 
the  act  by  virtue  of  his  office.  And  so  far  as  it  implies 
acquiescence  or  co-operation  in  the  party  injured,  this  ac- 
qniescence,  or  co-operation,  should  be  induced  by  a  con- 
fidence in  the  official  character  and  right  as  asserted.'* 
The  Court  held  that  the  obtaining  of  the  money  without 
an  execution  in  his  hands,  by  the  false  pretense  that  he 
had  one,  could  not  be  regarded  as  an  act  done  under  co- 
lor of  office  by  the  constable,  and  that  his  sureties  were 
not  liable.  But  the  principles  laid  down  in  the  case  will 
jnstify  a  decision  against  the  sureties  in  the  cause  now 
before  us.  The  City  of  Lowell  v.  Parker  et  al.,  10  Met. 
309,  is  more  directly  in  point.  In  that  case  a  constable 
seized  the  goods  of  one  Bean  upon  a  writ  against  him 
appearing  on  its  face  to  be  illegal.  The  City  of  Lowell y 
to  which,  by  law,  the  bond  of  the  constable  was  given, 
thereupon,  on  the  relation  of  Bean^  brought  suit  on  said 
bond  against  the  constable  and  his  sureties,  and  recovered. 
The  Court  said:  '^  It  is  objected  in  the  present  case,  that 
the  sureties  are  not  liable,  because  the  constable  under- 
took to  make  an  attachment  on  a  writ,  in  which  the  ad 
damnum  exceeded  70  dollars,  and  which,  therefore,  he  had 
no  authority  to  serve.  But  we  think  the  objection  cannot 
be  sustained.  He  was  an  officer,  had  authority  to  attach 
goods  on  mesne  process  on  a  suitable  writ,  professed 
to   have   such   procesR,  and  thereupon  took  the  plain- 
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Hay  Term,  tiff's  goods,  that  is,  the  goods  of  Bean,  for  whose  use  and 
*®^^'  benefit  this  action  is  brought,  and  who,  therefore,  may  be 
called  the  plaintiff.  He  therefore  took  the  goods  colon 
officii,  and  though  he  had  no  sufficient  warrant  for  taking 
them,  yet  he  is  responsible  to  third  persons,  because  such 
tcdsing  was  a  breach  of  his  official  duty." 

So  in  the  case  before  us.  The  constable  was  an  offi- 
cer authorized  to  levy  executions.  He  had  one  in  his 
hands  against  the  relator,  which,  perhaps,  did  not  warrant 
him,  at  that  time,  in  seizing  property ;  nevertheless,  by 
virtue  of  it,  he  assumed  to  do  it  as  constable,  in  violation 
of  his  duty,  and  his  sureties  are  liable  for  the  act.  The 
second  breach  is  well  assigned. 

Per  Curiam,  —  The  judgment  is  reversed  with  coats. 
Cause  remanded,  &c. 

O.  P,  Morton,  for  the  plaintiff. 

/.  Perry,  for  the  defendant. 


Mandofff 
June  14. 


Work  and  Others  v,  Doyle  and  Others. 

Where  the  subject-matter  of  a  bill  against  buBband  and  wife  relates  to  the 
inheritance  of  the  wife,  a  decree  against  both  upon  the  answer  of  the 
husband  on  behalf  of  himself  and  the  wife  confessing  the  bill,  is  eno* 
neous. 

It  is  error  to  render  a  decree  by  default,  in  such  a  case,  against  a  married 
woman. 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Perkins,  J. — Reynolds  and  others,  the  assignees  of  a 
mortgage,  brought  a  bill  of  foreclosure  against  the  heirs 
of  the  mortgagor,  Simon  P,  Doyle,  deceased.  Three  of 
the  heirs,  viz.,  Hester  Work,  formerly  Hestei^  Doyle,  Betsey 
Jackson,  formerly  Betsey  Doyle,  and  Louisa  /.  Reynolds,  for- 
merly Louisa  J.  Doyle,  were  married  women.  The  bill 
contained  the  following  among  other  allegations:  ''Your 
orators  further  show  that  there  is  a  mistake  in  the  said 
indenture  of  mortgage  in  the  description  of  said  mort- 
gaged lands;  that  instead  of  the  west  fraction  of  the 
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north-east  quarter  of  section  two  as  written  in  said  mort-   May  Term, 

1852 
gage,  the  parties  to  the  said  mortgage  meant  and  intend-  1 — 

ed  the  north  fraction  of  the  north-east  quarter  of  the  same       ^" 

section."     The  husbands  of  two  of  said  heirs  answered       Dotlx. 

for  themselves  and  in  behalf  of  their  wives  respectively. 

There  was  no  answer  by  one  of  them,  viz.,  Louisa/.  Rey- 

Tujids^  nor  was  there  by  her  husband. 

The  Court  decreed  that  so  much  of  said  bill  as  was  not  * 

denied  by  the  answers  should  be  taken   as  confessed 
against  the  defendants.  | 

There  was  no  proof  as  to  the  alleged  mistake  in  the 
mortgage,  nor  wets  there  as  to  some  other  of  the  material 
allegations  in  the  bill. 

The  Court  ordered  said  alleged  mistake  to  be  corrected, 
and  rendered  a  final  decree  of  foreclosure  and  for  the 
sale  of  the  land  against  all  the  defendants. 

In  Dan.  Ch.  PL  and  Pr.,  Perk,  ed.,  vol.  1,  p.  197,  it  is 
said: 

^^  Where  a  haron  axkdfeme  are  made  defendants  to  a  suit 
relating  to  personal  property  belonging  to  the  femey  and 
they  put  in  a  joint  answer,  such  answer  may  be  read 
against  them  for  the  purpose  of  fixing  them  with  the  ad- 
missions contained  it;  but  where  the  subject-matter  re- 
lates to  the  inheritance  of  the  wife,  it  cannot;  and  the 
facts  relied  upon  must  be  proved  agaThst  them  by  other 
evidence." 

The  latter  of  these  two  rules  was  applied  by  this  Court, 
in  Comly  and  Wife  v.  Hendricks,  8  Blackf.  189,  which  was 
a  suit  to  foreclose  a  mortgage. 

The  Court  below  erred,  therefore,  in  rendering  a  decree 
without  proof  of  the  material  allegations  in  the  bill. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

/.  Pettit,  S.  A.  Hiify  R.  C.  Gregory,  and  R.  Jones,  for 
the  plaintiff's. 

Z.  Baird  and  /.  E.  McDonald,  for  the  defendants. 
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May  Tenn, 
'. —  Moon  v.  The  State. 


Augu9t  27. 


3   4»!  MOOK 

~     As^<        T      ^  Upon  the  trial  of  an  indictment  for  murder  in  the  first  degree,  the  jniy 

X5e  249,  found  a  verdict  as  follows:    "  We,  the  jury,  find  the  defendaot  gniltj  of 

n56  8fiO|  manslaughter,  and  sentence  him  to  imprisonment  in  the  state  prison  for 

1 166°  ^  ^'^  years  at  hard  labor."    Held,  that  the  verdict  was  not  defective  in 

omitting  to  specify  that  the  defendant  was  found  guilty  "  as  charged  in 

the  indictment." 

Friday,  _  ERROR  to  the  Marion  Circuit  Court. 

Perkins,  J. — Indictment  against  Harvey  Moon^  contain- 
ing a  single  count  charging  murder  in  the  first  degree. 
Trial.  Verdict  as  follows :  "  We,  the  jury,  find  the  defend- 
ant guilty  of  manslaughter,  and  sentence  him  to  impri- 
sonment in  the  state  prison  for  three  years  at  hard  labor." 
Motions  in  arrest  of  judgment  and  for  a  new  trial  over- 
ruled, and  judgment  and  sentence  upon  the  verdict. 

It  was  competent  for  the  jury  to  find  the  defendant 
guilty  of  manslaughter  upon  an  indictment  for  murder; 
and  the  simple  finding  of  guilty  of  manslaughter  was 
equivalent  to  a  finding  of  not  guilty  of  murder.  So  far, 
the  verdict  is  not  objected  to.  But  it  is  contended  that 
it  is  fatally  defective  in  not  finding  the  defendant  guilty 
''as  charged  in  the  indictment;"  and  WUh  v.  The  State, 
4  Blackf.  457,  is  cited  as  in  point.  A  general  verdict  of 
guilty  as  charged  in  ihe  indictment  would  have  been  bad 
in  this  case  for  uncertainty;  because  an  indictment  for 
murder  in  the  first  degree  is  really  an  indictment  for  one 
of  three  distinct  crimes,  viz.,  murder  in  the  first,  murder 
in  the  second  degree,  and  manslaughter.  And  upon  a 
general  verdict  of  guilty,  the  Court  could  not  know  of 
what  ofiense  the  defendant  was  convicted. 

But  in  this  case  the  jury  designate  the  particular  of- 
fense of  which  they  find  the  accused  guilty,  viz.,  man- 
slaughter, one  of  the  ofienses  covered  by  the  indictment; 
and  we  think  the  verdict  sufiiciently  certain.  We  think 
the  manslaughter  of  which  the  jury  find  the  defendant 
guilty  is  that  covered  by  the  charge  in  the  indictment. 
The  issue  which  they  were  sworn  to  try  was  upon  that 
charge,  the  evidence  muBt  have  been  relevant  to  that 
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charade,  and  the  instructions  of  the  Court,  as  well  as  the   ^^7  T^erm, 

arguments  of  .counsel,  must  have   informed  them   that '. — 

unless  that  charge  was  proved,  as  to  the  offense  and  ^^ 

jurisdiction  in  which  it  was  prosecuted,  they  could  not   The  Stats. 

find  the  defendant  guilty ;  and  had  it  not  been  so  proved, 

in  the  opinion  of  the  Court  below,  a  new  trial  would  have 

been  granted.     If  this  decision  conflicts  with  the  case  of 

Wills  V.  The  StaUy  which  it  probably  does,  we  can  only  « 

say  we  are  unwilling  to  follow  that  case. 

Per  Curiam. — The  judgment  is  aflirmed  with  costs. 

O.  H,  Smith  and  D.  Kilgore,  for  the  plaintiff. 

/.  S.  Buckles  and  JR.  A.  RHejfy  for  the  state. 


END  OF  MAT   TERM,   1852. 
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Dob  on  the  Demise  of  Clendenning  and  Others  v.  Lamius    r  '-in  ur 

and  Another,  Executors.  'fi— — 

A  naked  power  or  direction  given  by  a  will  to  an  executor  to  sell  land  for 
the  porpoee  of  paying  legacies  or  making  distribution,  does  not  vest  in 
him  any  title  to  the  land. 

The  legal  estate,  in  such  case,  is  divested  when  the  executor  executes  his 
trust,  but,  in  the  meantinte,  until  a  sale  is  made,  it  is  in  the  heir,  who  is 
entitled  to  the  profits. 

To  cut  off  the  heir  at  law,  the  estate  must  be  devised  exprsesly,  or  by  im- 
plication, to  some  other  person.  • 

ERROR  to  the  Franldin  Circuit  Court.  Monday, 

Smith,  J.— ISectment  by  the  heirs  at  law  of  Nixon  Oli-  ^•»««*«'»- 
ver^  against  his  executors.    The  action  was  commenced 
on  the  6th  of  October ^  1849,  and  resulted  in  a  judgment 
for  the  plaintiff. 

The  cause  was  submitted  to  the  Court,  without  a  jury, 
upon  an  agreed  statement  of  the  facts. 

By  that  statement,  it  appears  that  Nixon  Oliver  died, 
leaving  a  will,  which  was  admitted  to  probate  on  the  5tfa 

Vol.  III.— 56 


442  CASES  IN  THE  SUPREME  COURT 

Not.  Term,   of  Morchy  1849.    The  will  commeDces  in  the  foUowing 
^^^^'      words : 


^'  *'  As  to  such  goods  as  Almighty  God  has  blessed  me 

Lanius.  with,  I  devise  and  bequeath  as  follows,  viz.:  I  desire  and 
will  that  the  hereinafter  described  parcel  of  land  shall, 
within  one  year  after  my  decease,  be  sold  for  cash  pay- 
ments by  my  executors,  that  I  may  the  better  carry  out 
my  purposes  and  designs,  namely,  all  the  land  owned  by 
me  north  of  the  turnpike  road,  situated  in  the  county  of 
Frankliriy  and  state  of  Indiana,  and  known  and  described 
as  follows :  (here  follows  a  description  of  a  part  of  the 
south-east  quarter  of  section  No.  20,  &c.,  by  metes  and 
bounds,  containing  110  acres.)  The  above-described  pre- 
mises, when  sold  and  converted  into  cash  as  already  pro- 
vided for,  I  desire  and  will  to  dispose  of  in  the  following 
way  and  manner,  viz. :  I  will  and  bequeath  to  my  half- 
brother  William  Oliver^s  son,  John  Oliver^  300  dollars ;  to 
my  half  sister,  Mary  Ann  Oliver y  100  dollars;  (here  fol- 
low bequests  to  several  other  relatives  of  different  sums 
of  money,)  each  and  all  of  the  above-named  persons  be- 
ing now  in  Ireland.  I  give  and  bequeath  to  Mary  Cooneyj 
now  in  America,  near  AdamsvUle,  Ohio,  100  dollars.  I 
also  desire  and  will  that  ehould  the  above-described  tract 
or  parcel  of  land  sell  for  more  than  the  several  gifts  above- 
mentioned,  together  with  the  expenses  of  my  funeral,  the 
furnishing  a  suitable  tombstone,  and  the  expenses  of  set- 
tling up  my  estate,  then,  and  in  that  case,  all  the  above- 
named  persons^  both  in  Ireland  and  America,  shall,  in  pro- 
portion to  their  several  amounts,  receive  the  residue,  be 
it  little  or  much." 

The  will  then  directs  that  all  the  lands  of  the  testator 
situated  south  of  said  turnpike,  shall  be  sold  by  his  exe- 
cutors to  pay  legacies  to  certain  relatives  residing  in  the 
United  States. 

The  defendants  in  this  suit  were  appointed  executors 
by  the  will,  and  they  were  duly  qualified.  The  lessors  of 
the  plaintiff  are  the  heirs  at  law  of  the  testator  residing 
in  the  United  States. 

The  main  question  in  the  case  is,  whether,  by  the  terms 
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of  the  will,  a  right  to  the  possession  of  the  premises  in   Nov.  Tetm, 

controversy,  they  being  the  land  owned  by  the  testator : — 

north  of  the  turnpike  road,  was  given  to  the  executors.  y* 

We  ihink  it  is  well  settled  by  the  current  of  American  as  I'^viin, 
well  as'  of  English  decisions,  that  a  mere  direction  to  an 
executor  to  sell  lands  for  the  purpose  of  paying  legacies 
or  making  distribution,  does  not  vest  any  title  to  the  land 
in  the  executor.  To  cut  off  the  heir  at  law,  the  estate 
must  be  devised  expressly,  or  by  implication,  to  some 
other  person  (1).  This  question  was  discussed  at  consider- 
able length,  and  numerous  cases  are  cited  in  the  case  of 
Jackson  v.  Schauber^  7  Cow.  187,  in  the  Supreme  Court  of 
New  Yorky  and  also  in  the  same  case  in  the  Court  of  Er- 
rors of  that  state.     2  Wend.  1  (2). 

There  are  cases  in  which,  because  the  general  objects 
of  the  will  could  not  be  otherwise  carried  into  effect,  the 
Courts  have  sought  out  particular  expressions  in  the  will 
for  the  purpose  of  enabling  them  to  give  the  estate  to  the 
executor  by  implication;  but  where  there  is  merely  a 
naked  power  to  sell  the  estate  and  distribute  the  proceeds, 
it  is  not  necessary  that  the  executor  should  have  the  title 
to  the  estate  to  enable  him  fully  to  carry  into  effect  the 
intentions  of  the  testator.  In  that  case,  the  legal  estate 
will  be  divested  the  moment  the  executor  executes  his 
trust,  but,  in  the  meantime,  and  until  a  sale  is  made,  the 
heir  is  entitled  to  the  profits. 

In  the  will  given  in  evidence  in  the  present  case,  there 
is  no  express  devise  of  the  land  in  controversy  to  any  per- 
son, and  as  a  devise  to  the  executors  cannpt  be  implied 
from  the  necessity  of  such  a  devise  to  give  effect  to  the 
intentions  of  the  testator,  the  legal  title  descended  to  the 
heirs  at  law,  and  they  were  entitled  to  retain  possession 
until  the  powers  given  to  the  executors  were  executed. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

/.  D.  Hawland  and  /.  Ryman,  for  the  plaintiff. 

O.  HoUandy  for  the  defendants. 

(1)  See  McInHre  v,  Cro$9,pott,  p.  444. 

(2)  Mr.  Sugden,  in  his  Treatise  on  Powers,  states  the  law  thus:  A  devise 
of  land  to  executors  to  sell,  passes  the  interest  in  it,  but  a  derise  that  eze- 
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Not.  Tens,  enton  ihall  sell  the  land,  or  that  lands  shall  be  sold  by  the  ezecotan,  gbca 
1852.  them  but  a  power.  And  it  seems  that  even  a  derise  of  land  bj  a  testaior 
to  be  sold  bj  his  executors,  without  words  giving  the  estate  to  them,  will 
invest  them  with  a  power  only,  and  not  give  them  an  interest.  1  Sngden  on 
Powers,  129, 132.— See,  also,  4  Kent's  Comm.  320.~Jfar«&  ▼.  Wkeder,  3 
Edw.  Oh.  156.— BradsAaw  y.  EUis,  2  Der.  and  Bat  Ch.  fiO,^Hope  t.  Joku- 
$on,  2  Yerg.  123.~-Jafn«Mn  y.  Srmth,  4  Bibb,  307. 


MoIntibx 

y. 

Caoas. 


McIntire  and  Others  v.  Cross  and  Others. 


Monday, 
NovetMor  22. 


The  course  of  the  descent  of  an  estate  to  the  heirs  at  law  can  only  be  in 
terrupted  by  a  devise  to  some  other  person,  whatever  may  have  been  the 

intention  of  the  ancestor. 

ERROR  to  the  Jefferson  Circuit  Court. 

Smith,  J. — This  suit  was  commenced  by  a  petition  for 
partition.  The  petition  alleges  that  John  Mclniire  died 
intestate,  in  Mayy  1850,  seized  of  certain  lands  which  are 
described,  and  leaving  the  petitioners,  who  are  his  grand- 
children, and  other  children  and  grand-children  who  are 
made  defendants,  his  heirs  at  law. 

Several  pleas  were  filed,  the  first  of  which  was  plead- 
ed jointly  by  all  the  defendants. 

The  record  shows  that  an  order  of  partition  was  made, 
to  which  all  the  parties  consented,  waiving  all  errors  ex- 
cept such  as  may  have  been  made  by  the  Court,  if  any, 
in  sustaining  a  demurrer  to  the  first  plea,  but  retaining 
the  right  to  appeal  or  bring  the  case  up  to  this  Court  by 
writ  of  error,  so  far  as  the  said  first  plea  is  concerned. 

That  plea  avers  that  the  said  John  Mclntire^  before  his 
death,  made  and  published  a  will,  which  was  afterwards 
duly  proved,  and  is  in  the  following  words: 

"  State  of  Indiana^  Jefferson  county,  ss.  Whereas  1, 
John  Mclntire,  of  the  county  aforesaid,  with  Eliza  Mcln- 
iire, my  wife,  by  deed  dated  the  1st  day  of  Janttary^  1835, 
and  which  is  recorded  in  the  recorder's  office  of  said 
county,  in  deed-book,  pages  21  and  22,  did  grant  and  oon- 


OP  THE  STATE  OP  INDIANA.  446 

v©y  to  John  Mclntire  Cross.  Truman  Hamilton  Cross.  Ed-   ^o^-  Term, 

1852 

tvard  CrosSy  and  Samuel  Taylor  Cross,  children  of  Samud '- — 

T  Cross  and  Emily  Cross,  deceased,  formerly  Emily  Mo  ^"* 

Intire,  my  daughter,  the  following  piece  or  parcel  of  land  Otom. 
situate,  lying,  and  being  in  the  county  aforesaid,  being  55 
acres,  more  or  less,  part  of  the  south-west  quarter  of  sec- 
tion 34,  in  township  4,  in  range  10,  which  is  more  par- 
ticularly described  and  set  forth  in  said  deed,  for  and  in 
consideration  of  the  natural  love  and  affection  which  I 
bore  towards  said  children  as  the  children  of  my  daugh- 
ter, and  for  no  other  consideration  whatever,  and  with  the 
intention  of  advancing  said  children  the  proportion  of  my 
estate  which  I  intended  they  should  have  as  heirs  or  dis- 
tributees of  my  estate  after  my  decease,  and  in  lieu  of 
every  such  right  or  claim ;  now  I,  the  said  Jotn  Mclntire, 
being  desirous  more  fully,  completely,  and.  certainly,  to 
secure  and  convey  into  full  effect  my  said  intention,  and 
the  true  intent  and  object  of  the  said  deed  of  conveyance, 
and  to  prevent  and  silence  all  further  claims  on  the  part 
of  said  children,  or  any  of  them,  or  any  person  claiming 
through  or  by  them,  or  any  of  them,  to  any  part  of  the 
estate,  real  or  personal,  which  I  may  die  possessed  of,  or 
have  a  right  to  in  any  way  whatever,  and  to  avoid  all  liti- 
gation about  the  same,  do,  as  to  this,  make,  ordain,  and 
publish  the  following  as  my  last  will  and  testament — ^that 
is  to  say :  That  the  said  John  Mclntire  Cross,  Truman  Ham^ 
ilton  Cross,  Edward  Cross,  and  Samuel  Taylor  Cross,  child- 
ren of  my  late  daughter,  Emily  Cross,  as  aforesaid,  nor 
their  heirs  or  legal  representatives,  nor  any  of  them,  nor 
any  other  person  or  persons  who  may  claim  by  or  through 
any  of  them,  are  to,  nor  shall  any  or  either  of  them  have 
or  inherit  any  further  or  other  part  or  portion  of  the  real 
or  personal  estate,  of  whatever  name  or  nature  it  may  be, 
which  I  may  leave  at  the  time  of  my  decease,  but  that 
the  property  deeded  to  them  as  before-mentioned,  in  man- 
ner and  form  as  therein  expressed,  shall  be  taken  and 
considered  as  their  full  share  of  all  my  estate,  both  real 
and  personal,  of  every  kind  and  description,  which  they 
might  otherwise  have  a  claim  to,  as  the  children  of  my 
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Not.  Term,   said  daughter^  EmUyy  after  my  decease.  In  witness  wbere- 
^®^^-   .of,"&c. 

The  question  now  presented  to  us  for  decision  is,  whe- 
ther the  petitioners,  who  are  the  children  of  EmUy  Crou 
mentioned  in  this  will,  are  barred  by  tlie  will  from  setting 
up  a  claim  to  have  partition  of  the  real  estate  of  the  said 
John  Mclntirey  deceased,  as  heirs  at  law. 

It  is  very  clear  that  the  will  was  made  with  the  ezpreis 
•  intention  of  preventing  them  from  setting  up  such  a  claim, 
if  we  can  ascertain  the  intentions  of  the  deceased  from 
that  instrument.  Certainly  such  an  intention  could  not 
well  be  expressed  in  stronger  language.  But  it  is  equally 
clear  as  a  point  of  law,  that  the  course  of  the  descent  of 
an  estate  .to  the  heirs  at  law  can  only  be  interrupted  by  a 
devise  to  wne  other  person,  whatever  may  have  been  the 
intentions  15^  the  ancestor.  See  dendeivning  v.  Olivers 
executors,  attthis  term  (1). 

Here  there  is  no  devise  to  any  person,  nor  is  there  any 
person  mentioned  in  the  will  in  whose  favor  a  devise  by 
implication  can  by  any  possibility  be  construed.    That 
instrument,  therefore,  can  only  be  regarded  as  a  written 
statement  of  the  intentions  of  the  maker,  that  the  peti- 
tioners should  have  no  other  portion  of  the  estate  than 
that  which  he  had  before  given  to  them,  and  it  can  have 
no  greater  force  than  any  other  statement  which  he  might 
have  made  during  his  lifetime  to  the  same  effect.     He 
professes  to  make  a  will,  but  in  fact  does  not,  for  he  suf- 
fers all  his  estates  to  descend  according  to  the  law  of  de- 
scents, which  he  should  not  have  done  if  he  desired  to 
make  a  different  disposition  of  them. 

We  think,  therefore,  the  demurrer  to  the  plea  was  cor- 
rectly sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
J.  D.  Bright  and  /.  W.  Chapman,  for  the  plaintiffs. 
J.  O.  Marshall,  for  the  defendants. 

(1)366  ante,  p.  441. 
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The  State  v,  Virt. 


Not.  Term, 
1852. 

Thb  Stats 
Section  121  of  the  general  road  lav  of  1849,  wbich  proyides  a  remedy  bj         _^* 
action  of  debt  at  the  suit  of  the  superrisor  for  the  obstructing  of  a  pab- 
lic  highway,  does  not  take  away  the  remedy  by  indictment  authorised 
by  8.  65,  c.  53,  R.  S.  1843,  for  the  same  offense,  but  furnishea  a  cumula- 
tive remedy. 

ERROR  to  the  Monroe  Circuit  Court.  *!!lf!L. 

Perkins,  J.^ — Indictment  for  a  nuisance  created  by  ob- 
structing a  public  highway.  Indictment  quashed,  on  the 
ground  that  a  later  statute  than  that  upon  which  the  in- 
dictment is  based,  inflicts  a  penalty  for  the  offense  reco- 
verable at  the  suit  of  the  road-supervisor,  before  a  justice 
of  the  peace.  The  indictment  is  grounded  on  the  65th 
section  of  the  chapter  on  crimes  and  punishments.  R. 
S.  1843,  p.  074.  The  subsequent  act,  inflicting  a  penalty, 
was  passed  in  1849.     Acts  1849,  p.  116,  s.  121. 

We  think  this  latter  act  furnishes  a  cumulative  remedy, 
and  that  either  it  or  the  former  one  may  be  pursued. 

In  a  note  to  Sturgeon  v.  The  State,  1  Blackf.  39,  it  is 
said,  ''  Where  a  statute  makes  unlawful  that  which  was 
lawful  before,  and  appoints  a  specific  remedy,  that  reme- 
dy must  be  pursued  and  no  other;  but  if  the  offense  were 
before  punishable  at  common  law,  then  the  particular 
remedy  given  by  the  statute  is  cumulative,  and,  in  such 
case,  either  the  statutory  or  common-law  remedy  may  be 
pursued." 

We  think  the  general  provision  in  our  act  relative  to 
crimes  and  punishments  stands  in  the  place  of  the  com- 
mon law  in  this  particular.  Kent,  in  his  Commentaries, 
vol.  1,  p.  467,'  (6  ed.),  says :  "  The  ^proper  inquiry  in  such 
cases  is,  was  the  doing  of  the  thing  for  which  the  penalty 
is  inflicted,  lawful  or  unlawful,  before  the  passing  of  the 
statute?  If  it  was  no  offense  before,  the  party  offending 
is  liable  to  the  penalty  and  to  nothing  else.'' 

In  this  case,  the  doing  of  the  thing,  that  is,  the  obstruct- 
ing of  the  highway,  was  unlawful  before  the  passing  of 
the  statute  inflicting  the  penalty;  and  hence,  of  course, 
the  statute  inflicting  the  penalty  did  not  create  the  of- 
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Thx  Stats 

T. 
CATimON. 


Mb  J  Tenn,  fense;  but,  Bay  the  books,  it  is  where  the  statate  '^creales 
the  offense"  and  points  out  a  specific  remedy,  that  that 
remedy  must  be  pursued.  This  is  the  general  role,  and 
we  see  nothing  in  the  case  before  us  indicating  an  inten- 
tion  on  the  part  of  the  legislature  to  make  an  exception 
to  that  rule. 

Per  Curiam,  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  M.  Franklin,  /.  L.  Ketcham,  and  N.  B.  Taglar,  for 
the  state. 


November^, 


The  State  t^.  Buhoee. — ^In  Error. 

THE  judgment  in  this  case  is  reversed,  with  costs,  for 
reasons  given  in  the  case  of  The  State  v.  Virt,  at  the  pre- 
sent term  (1).    Cause  remanded,  &c. 

W.  M.  FrankliUy  /.  L.  Ketcham,  and  N.  B.  Tt^lar,  for 
the  state. 

(1)  9ee  mnU,  p.  447. 


Mondof, 
NovenJber  S23. 


The  State  v.  Cattroh.- — ^In  Error. 

THE  judgment  in  this  case  is  reversed,  with  costs,  for 
reasons  given  in  the  case  of  The  State  v.  Virt,  at  the  pre- 
sent term  (1).     Cause  remanded,  &c. 

W.  M.  Franklin,  /.  L.  Ketcham,  and  N.  B.  Ta^,  for 

the  state. 

(1)  See  anU,  p.  447. 
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Nov.  Tenn, 

The  State  v.  Moeris. — In  Error.  - 


Hat 

THE  judgment  in  this  case  is  reversed,  with  costs,  and     johmbok. 
the  cause  remanded  for  reasons  given  in  the  case  of  The  ^^^^^ 
State  V.  Virt^  at  the  present  term  (1).  November  ^ISL 

W^M,  Franklin^  J.  i.  Ketchaniy  and  N,  B.   Taylor^  for 
the  state. 

(1)  See  ante,  p.  447. 


The  State  v,  Jones. — In  Error. 
THE  judgment  in  this  case  is  reversed,  with  costs,  for  Monday, 


reasons  given  in  the  case  of  Tlie  State  v.  Virt,  at  the  pre- 
sent term  (1).     Cause  remanded,  &c. 

W.  M,  Franklin^  /.  L,  Ketcham,  and  N.  B,  Taylor^  for 
the  state. 

(1)  See  ante,  p.  447. 


maay 
vembi 


November  529^ 


May  i;.  Johnson  and  Another. 

A  person  who  has  executed  to  a  constable  a  bond  for  the  delivery  of  pro- 
perty levied  upon  execution,  vill  be  estopped,  in  trespass  against  the 
officer  for  the  seizure  of  the  property,  from  denying  that  the  judgment 
and  execution  were  against  himself,  if  the  bond  was  procured  without 
fraud. 

Such  a  bond  will  not  be  held  to  have  been  fraudulently  procured,  from  the 
fact  of  previous  misrepresentations  by  the  constable  of  the  obligor's  lia- 
bility thereon,  and  its  not  being  read  or  explained  to  him,  it  not  appear- 
ing  that  the  obligor  was  an  illiterate  person  or  that  he  had  not  the  means 
in  his  power  of  knowing  the  truth. 

ERROR  to  the  Monroe  Circuit  Court.  Uonda 

Perkins,  J. — Trespass  for  forcibly  seizing  and  carrying 
Vol.  hi.— 57 


laay, 
November  22. 
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Not.  Term,    away  the  goodfl  of  Sohmon  May^  the  plaintiff.    Plea,  by 

! way  of  estoppel,  that  said  plaintiff,  on,  &c.,  at,  &c.,  by 

^^^  his  certain  delivery-bond,  admitted  that,  on,  ^^.,  the  said 
JoHHtoN.  Hardesty^  one  of  the  defendants,  then  and  there  being  a 
constable,  &c.,  levied  on  the  goods  described  in  the  de- 
claration by  virtue  of  an  execution  issued,  &c.,  and  di- 
rected to  said  Hardesty,  on  a  judgment  rendered  against 
said  plaintiff  and  in  favor  of  said  Johnson^  the  other  of 
the  defendants,  for  the  sum  of,  &c.,  which  is  the  identical 
t£dcing  complained  of,  &c. 

Replication,  that  the  plaintiff  ought  not  to  be  estopped, 
<&c.,  because,  he  says,  that  just  before  the  supposed  exe- 
cution of  said  bond,  the  said  Hardesty  was  informed  that 
the  judgment  and  execution  obtained  by  said  Johnson 
were  not  against  the  plaintiff  in  this  suit  but  against  an- 
other person  of  a  like  name,  often  called  "Little  So^.;" 
whereupon  said  Hardesty  informed  said  plaintiff  that  if 
such  was  the  fact,  nothing  further  would  be  done  in  the 
matter,  but  he  must  give  a  delivery-bond  for  the  property 
or  it  would  be  seized  and  taken  away;  and  the  said  plain- 
tiff, trusting  to  the  representations  of  said  Hardesty^  with- 
out the  delivery-bond  being  read  or  explained  to  him, 
signed  the  same,  &c. 

Demurrer  to  this  replication  sustained,  and  final  judg- 
ment rendered  for  the  defendants. 

The  first  inquiry  will  be  as  to  the  validity  of  the  repli- 
cation. It  sets  up  facts  showing,  as  is  claimed,  fraud  in 
the  procurement  of  the  delivery-bond.  We  do  not  think 
fraud  is  shown.  If  the  plaintiff  had  been,  in  the  lan- 
guage of  judge  Sullivan  in  Seerig/U  v.  Fletcher,  6  Blackf. 
380,  "  an  illiterate  man,  and  the  bond  had  been  misread 
to  him,  he  not  being  able  to  detect  the  imposition,  the 
case  would  have  been  different.  But  it  appears  that  he 
signed  the  bond  without  reading  it  himself,  or  hearing  it 
read,  and,  with  all  the  means  of  knowing  the  truth  in  his 
power,  reposed  a  blind  confidence  in  representations  not 
calculated  to  deceive  a  man  of  ordinary  prudence  and 
circumspection.  In  such  a  case,  the  law  affords  no  relief. 
2  Stark.  Ev.  374."    In  the  present  case  it  was  not  neces- 
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8ary  that  tiie  plaintifT  should  have  given  a  delivery-bond;   ^o^-  'I'enn, 

for,  had  the  officer  illegally  deprived  him  of  the  posses-  '. — 

sion  of  his  property,  the  law  would  have  afforded  ample      h^^^tk 
redress  in  damages.  Clark. 

The  question  next  arises  upon  the  plea,^for  the  demur- 
rer reaches  it,)  whether  that  admission  estops  the  obligor 
in  the  bond  from  controverting,  in  this  suit,  the  existence 
of  the  judgment  and  execution  against  himself.  This 
suit  is  between  the  parties  interested  in  that  bond,  and  in 
relation  to  the  subject-matter  of  it.  In  a  suit  upon  the 
bond  against  the  obligor  for  a  failure  to  deliver  the  pro- 
perty according  to  the  condition,  the  admission  in  ques- 
tion would  have  estopped  the  obligor  from  denying  it, 
there  being  no  fraud;  and  we  think  said  admission  as 
effectual  an  estoppel  in  this,  as  it  would  be  in  such  a  suit. 
See  Trimble  v.  The  State,  4  Blackf  435. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  S.  Watts,  J.  L.  Kctcham,  and  N.  B.  Taylor,  for  the 
plaintiff*. 

C.  Dewey,  for  the  defendants. 


The  State  i;.  Clabe. 

The  charge  in  an  indictment  was  as  follows:  That  the  defendant,  on,  Ad 
at,  Ac,  unlawfully  sold  to  one  J.  W,  a  quantity  of  ipiritual  liquors  by 
retail,  lees  than  a  quart,  to-wit,  one  half-pint  of  $pirUuou9  liquor,  for  &tb 
cents  in  money,  he,  the  defendant,  not  being  licensed  to  vend  $piritual 
liquors  by  retail;  contrary,  Ac.  Held,  that  the  indictment  was  not  bad 
for  using  the  word  spiritual  instead  of  tpirituouB. 

ERROR  to  the  Boone  Circuit  Court.  Monday, 

Blackford,  J. — This  was  an  indictment,  which,  on  the  '^•«»*«*'^- 
defendant's  motion,  was  quashed  by  the  Circuit  Court. 

The  charge  in  the  indictment  is  as  follows :    That  the 

defendant,  on,  &c.,  at,  &c.,  unlawfully  sold  to  one  James 

Wysang  a  quantity  of  spiritual  liquors  by  retail,  less  than 
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Fov.  Term,    a  quart,  to-wit,  one  half-pint  of  spirituous  liqnon  for  five 
cents  in  money,  he,  the  defendant,  not  being  licensed  to 


Hamilton     ve^d  spiritual  liquors  by  retail;  contrary  to  the  atatate, 

Thx  Statk.    dz;c. 

The  only  objection  made  to  the  indictment  is,  the  use 
in  it  of  the  word  spiritual  instead  oi  spirituous.  That  the 
grand  jury,  by  the  words  spiritual  liquors,  meant  spirit- 
nous  liquors,  there  can  be  no  doubt.  The  indictinent,  in- 
deed, expressly  says  so;  for,  after  chaining  the  unlawfoi 
sale  of  spiritual  liquors,  it  says,  to-wit,  one  half-pint  of 
spirituous  liquors,  &c.  It  has  been  held  that  an  indict- 
ment charging  that  the  defendant  did  feloniously  std, 
take,  and  carry  away  one  watch,  &c.,  was  not  bad  merely 
because  the  word  sial  was  used  instead  of  the  word  sUd, 
WHls  V.  The  State,  4  Blackf,  457. 

We  think  the  objection  made  to  the  present  indictment 
should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  eoets. 
Cause  remanded,  &c. 

A.  /.  Boone,  for  the  state.  - 


8  46se 
148  504 
151    410 


Hamilton,  Auditor  of  Marion  county,!;.  Thb  STAT£,oiithe 

Relation  of  Bates. 

Bj  the  statute  of  1852,  the  members  of  the  state  board  of  eqnalizatian 
were  appointed  to  discharge  a  public  duty,  and  there  being  no  prorisioo 
that  a  less  number  than  the  whole  should  proceed  in  the  business,  tbe 
district  delegates  and  the  state  auditor  who  convened  at  Indknt^ 
lis  as  such  board,  had  no  authority  to  act  in  the  absence  of  the  delegate 
from  the  sixth  district. 

Were  the  order  of  said  board  increasing  the  appraisement  of  land  in  Ma- 
rion county  otherwise  valid,  it  would  be  null  and  void,  because  it  was 
made  in  the  absence  of  one  of  the  members  of  the  board. 

Said  board  is  a  m^  creature  of  the  statute,  and  has  no  authority  eicept 
what  the  statute  confers;  and  the  board  being  only  authorized  by  the  sta- 
tute to  equalize  the  appraisement  of  land  hetioeen  tHe  teveral  eongrettwnd 
dittricU,  the  order  of  the  board  for  equalijiing  the  appraisement  b^vc^ 
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the  »etiral  eaunties  of  tho  sixth  conffressional  district»  had  the  board  been    Not.  Term, 
legally  convened,  would  have  been  null  and  void  on  that  account.  1853. 


The  writ  of  viandamus  is  the  proper  remedy  for  the  state  to  compel  an  offi-      Haicilion 
cer  to  perform  a  public  duty.  "  v. 

A  mandamitt  to  compel  a  county  auditor  to  issue  his  duplicate  for  the  tax    Thx  State. 
on  real  property  without  adding  to  the  valuation  thereof  an  illegal  per 
cent.,  is  a  case  for  the  enforcement  not  of  a  private  but  a  public  duty. 

The  relator,  in  an  application  for  a  mandamus  for  the  enforcement  of  a  pub- 
lic right,  need  not  have  a  special  interest  in  the  matter,  nor  be  a  public 
officer,  but  any  private  citizen,  having  a  general  interest  in  the  matter, 
may  be  a  relator. 

APPEAL  from  the  Marion  Circuit  Court.  Mondav, 

Blackford,  J. — An  alternative  mandamus  in  the  name 
of  The  StaUy  on  the  relation  of  Hervey  Bates,  was  issued  ^        < 
by  the  Marion  Circuit  Court  on  the  2l8t  of  July,  1852.  { 

The  writ  was  issued  on  the  affidavit  of  the  relator,  and 
was  directed  to  John  W,  Hamilton,  auditor  of  said  county. 
The  relator's  affidavit,  which  is  recited  in  the  writ, 
states,  inter  alia,  that,  on  the  5th  of  July,  1852,  the  audit- 
or of  state  and  the  delegates  from  the  several  congres- 
sional districts  of  the  state  (except  the  delegate  firom  the 
sixth  district),  met  at  Indianapolis  for  the  purpose  of  equal- 
izing the  valuation  of  the  real  property  of  each  of  said 
districts ;  that  the  sixth  district  is  composed  of  the  coun- 
ties of  Marion,  Hancock,  Shelby,  Johnson,  Morgan,  and  Hen- 
dricks; that  such  state  board  of  equalization  continued 
in  session  until  the  &th  of  said  month,  and  resolved  that 
*  ^here  should  be  an  addition  of  fifteen  per  cent,  to  the  real 
estate  of  said  county  of  Marion;  an  addition  of  ten  per 
cent,  on  such  estate  in  said  Shelby  county ;  and  an  addi- 
tion of  five  per  cent,  on  such  estate  in  said  Hancock  coun- 
ty ;  that  no  other  action  was  taken  by  said  state  board  as 
to  any  of  the  counties  in  said  sixth  district;  that  on  the 
17th  of  said  month  the  auditor  of  state  reported  to 
said  auditor  of  Marion  county,  the  paid  per  centage  of  in- 
crease to  be  added  to  the  valuation  of  real  property  there- 
in ;  that  neither  at  the  first,  nor  at  any  other  meeting  of 
said  state  board,  was  there  any  delegate  present  from 
said  sixth  district,  though  one  had  been  regularly  appoint- 
ed ;  that  said  relator  is  a  citizen  and  tax-payer  of  said 
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Nj>y.  Term,    Marian  county,  and  has  real  estate  therein  appraised  at 

—  40,875  dollars  for  the  purpose  of  taxation  the  present 

Hamiltoit     year;  that  said  county  auditor  is  about  to  add  said  fifteen 

Th«  Stats,  per  cent,  to  the  valuation  of  the  land  in  Marion  county, 

and  refuses  to  certify  the  duplicate  without  said  addition. 

The  writ  commanded  said  county  auditor  to  issue  the 
duplicate  for  the  tax  on  real  property  without  said  addi- 
tion of  fifteen  per  cent.,  or  show  cause  why  he  had  not 
done  so. 

Afterwards,  on  the  27th  of  said  month,  said  county  au- 
ditor filed  his  return  to  the  writ.  This  return  states  that 
the  defendant  cannot  deny  the  facts  alleged  in  the  writ 
•  and  the  relator's  aflidavit,  and  admits  the  same  to  be  true, 
but  that  he  denies  the  relator's  right  to  require  him  to 
omit  the  said  fifteen  per  cent,  reported  to  him  by  the  state 
auditor.  The  return  further  states  that  the  defendant,  in 
order  to  have  a  speedy  decision,  expressly  waives  all  ob- 
jection to  the  form  of  remedy,  and  all  questions  of  a  tech- 
nical character,  desiring  the  Court  to  decide  directly  whe- 
ther said  fifteen  per  cent,  shall  or  shall  not  be  added  pur- 
suant to  the  state  auditor's  report;  that  he  waives  all 
other  questions,  and  admits  all  facta  necessary  to  the  de- 
cision of  the  main  question. 

The  cause  was  submitted  to  the  Circuit  Court  on  said 
affidavit,  writ,  and  return. 

The  Court  ordered  a  peremptory  mandamus  to  issue, 
commanding  the  defendant,  as  county  auditor  aforesaid, 
to  issue  said  duplicate  without  the  addition  of  said  fifteen 
per  cent.,  so  far  as  related  to  the  real  estate  of  the  rela- 
tor. 

The  first  question  presented  by  this  case  is,  whether  the 
district  delegates  and  the  state  auditor,  who  convened  aa 
aforesaid  at  Indianapolis  as  a  state  board  of  equalization, 
had  any  authority  to  act  as  such  board  in  the  absence  of 
the  delegate  appointed  for  the  sixth  district? 

The  law  on  this  subject  is  stated  by  Chancellor  Kent  in 
the  following  words :  "  If  the  authority,  in  a  matter  of 
mere  private  concern,  be  confided  to  more  than  one  agent, 
it  is  requisite  that  all  join  in  the  execution  of  the  power. 
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and  they  are  jointly  responsible  for  each  other;  though   ^or.  Term, 

the  cases  admit  the  rule  to  be  different  in  a  matter  of  pub- L-«  I 

lie  trust,  or  of  power  conferred  for  public  purposes ;  and     Haioltok  j 

if  all  meet  in  the  latter  case,  the  act  of  the  majority  will  The  Statb. 
bind."  2  Kent's  Gomm.  033.  The  Supreme  Court  of 
New  York,  in  speaking  on  the  same  subject,  says:  "  The 
rule  seems  to  be  well  established  that,  in  the  exercise  of 
a  public  as  well  as  private  authority,  whether  it  be  minis- 
terial or  judicial,  aU  the  persons  to  whom  it  is  committed 
must  confer  and  act  together,  unless  there  be  a  provision 
that  a  less  number  may  proceed.  Where  the  authority 
is  public,  and  the  number  is  such  as  to  admit  of  a  ma- 
jority, that  will  bind  the  minority,  after  all  have  duly  met  • 
and  conferred."  Downing  y.  Rugar,  21  Wend.  182.  The 
section  of  the  statute  of  1852,  applicable  to  this  part  of 
the  case,  is  as  follows :  ^^  A  state  board  of  equalization, 
to  consist  of  the  delegates  from  the  district  boards  men- 
tioned in  the  next  preceding  section,  together  with  the 
auditor  of  state,  who  shall  be  the  president  of  the  state 
board,  shall  meet  at  Indianapolis  on  the  first  Monday  in 
July  next  succeeding  the  meetings  of  the  said  district 
boards ;  such  state  board  shall  diligently  and  carefully 
examine  and  compare  the  valuations  of  real  property  as 
reported  to  them  by  the  chairman  of  the  district  boards, 
with  the  corrections  and  changes  made  therein  by  the  dis- 
trict boards ;  and  it  shall  be  the  duty  of  the  said  state 
board  of  equalization  to  equalize  the  appraisement  of  the 
lands  in  this  state  between  the  several  congressional  districts^ 
in  conformity  to  the  standards  of  value  and  other  provi- 
sions herein  prescribed  in  relation  to  the  county  and  dis- 
trict boards  of  equalization." 

According  to  this  law,  the  members  of  said  state  board 
are  appointed  to  discharge  a  public  duty;  and  there  is  no 
provision  that  a  less  number  than  the  whole  should  pro- 
ceed in  the  business.  The  consequence  is,  according  to 
the  above-cited  authorities,  that,  were  the  order  of  said 
state  board  increasing  the  appraisement  of  the  land  in 
Marion  county,  otherwise  valid,  it  would  be  null  and  void, 
because  it  was  made  in  the  absence  of  one  of  the  mem- 
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Not.  Term,    bers  of  the  board.    This  doctrine  is  not  new  in  this  Court. 
We  have  heretofore  recognized  it  in  the  case  of  Harriton 

^^•^^     V.  Stipp,  6  Blackf.  455. 

Tbx  Stats.  The  next  question  raised  is,  whether,  assuming  the  state 
board  to  have  been  legally  convened,  the  said  order  can 
be  sustained  ?  That  order  is  for  equalizing  the  appraise- 
ments, not  between  the  several  congressional  districts, 
but  between  the  several  counties  in  one  of  those  districts. 
The  duty  of  the  state  board  is  prescribed  by  the  section 
of  the  statute  already  referred  to.  The  following  is  the 
language :  ^^  Such  state  board  shall  diligently  and  care- 
fully examine  and  compare  the  valuations  of  real  pro- 
perty as  reported  to  them  by  the  chairmen  of  the  district 
boards ;  and  it  shall  be  the  duty  of  the  said  board  of 
equcdization  to  equalize  the  appraisements  of  the  lands 
in  this  state  between  the  several  congressional  distridSy  in 
conformity  to  the  standard  of  value  and  other  provisions 
herein  prescribed  in  relation  to  the  county  and  district 
boards  of  equalization."  So,  by  the  express  terms  of  this 
law,  the  appraisements  of  the  lands  in  the  state  are  to 
be  equalized  by  the  state  board  between  the  several  congres- 
sional districts.  Each  county  board  equalizes  the  appraise- 
ments between  the  townships  of  the  county;  each  district 
board,  the  appraisements  between  the  counties  of  the  dis- 
trict; and  the  state  board,  the  appraisements  between  the 
districts.  The  statute,  however,  has  the  following  addi- 
tional clause  relative  to  the  comity  boards,  namely :  ''  Such 
(county)  board  shall  not  be  confined  to  an  equalization 
of  values  between  the  several  townships;  but  whenever 
they  shall  become  satisfied,  either  from  the  application  of 
owners  of  land  who  may  be  aggrieved  by  the  appraise- 
ment or  by  other  means,  that  the  valuation  of  lands  vrith- 
in  any  township  has  been  unequal  and  inequitable,  they 
shall  have  power  to  equalize  such  valuation,  in  conformity 
to  the  provisions  of  the  third  section."  It  is  clear  that, 
without  this  last-mentioned  provision,  the  power  of  the 
county  boards  to  equalize  appraisements  would  have  been 
confined  to  the  appraisements  between  their  respective 
townships.  ' 
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There  is  not,  in  the  statute  which  makes  it  the  duty  of  Nor.  Tenp, 

1852 
the  state  board  to  equalize  the  appraisements  between  the 


Haxiltox 

V. 


districts,  any  additional  clause  giving  that  board  power 
to  equalize  any  other  appraisements,  and,  consequently.  The  S^atb. 
it  can  equalize  no  others.  The  state  board,  like  the  county 
and  district  boards,  is  a  mere  creature  of  the  statute,  and 
can  exercise  no  authority  but  such  as  the  statute  confers. 
It  follows,  that  though  the  state  board  should  be  consid- 
ered as  having  been  legally  convened,  the  said  order  for 
equalizing  the  appraisements,  not  between  the  several 
congressional  districts,  but  between  the  counties  in  one  of 
those  districts,  must  be  null  and  void;  the  board  having 
no  authority  to  make  such  order. 

The  9th  section  of  the  statute  requires  the  state  audit- 
or, when  the  state  board  has  adjourned,  to  give  to  the 
proper  county  auditors  the  necessary  information  to  ena- 
ble them  to  make  the  proper  changes  in  their  county  lists. 
This,  the  state  auditor  will  be  enabled  to  do,  from  the  or- 
ders of  the  state  board  equalising  the  appraisements  be- 
tween the  districts.  ^ 

The  next  question  is,  whether  a  mandamus  is  the  proper 
remedy  in  this  case?  We  have  no  doubt  as  to  this  point. 
The  order  of  the  state  board,  as  we  have  already  shown, 
for  the  addition  of  fifteen  joerr  cent,  to  the  valuation  of  the 
real  estate  in  MatHon  county,  is  a  nullity ;  it  was,  conse- 
quently, the  defendant's  duty,  as  the  county  auditor,  to 
issue  the  tax-duplicate  without  said  additional  per  centage. 
That  duty,  which  was  a  public  one,  the  defendant  refused 
to  perform;  and  the  proper  remedy  for  the  state,  to  com- 
pel his  performance  of  it,  was  by  mandamus,  3  Blacks. 
Gomm.  110  (1).  The  order  aforesaid  of  the  state  board 
being  null  and  void,  the  defendant  had  no  discretion  rela- 
tive to  the  issuing  of  the  duplicate.  He  was  as  much 
bound  to  issue  it  without  the  said  addition  of  fifteen  per 
cenLy  as  he  would  have  been  had  the  order  for  such  addi- 
tion not  been  made. 

The  only  remaining  question  in  the  cause  is,  whether, 
admitting  the  writ  might  issue,  Boies  was  a  proper  rela- 

Vol.  III.— 58 
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Not.  Term,    tor?    The  objection  is  that  some  officer  of  the  state,  and 

1 852 

not  a  mere  private  person  should  have  been  the  relator. 


Hamilton  Were  this  a  case  merely  for  private  relief,  the  relator 
Thk  Statb.  would  have  to  show  some  special  interest  in  the  subject- 
matter.  But  here  the  case  is  different.  The  defendant, 
who  was  county  auditor,  refused  to  issue  the  legal  dupli- 
cate for  the  collection  of  the  taxes,  and  a  numdiunus  was 
applied  for  to  compel  him  to  discharge  this  duty  of  his  of- 
fice. It  is  a  case  for  the  enforcement,  not  of  a  private, 
but  of  a  public  right;  and  it  is  not  necessary,  in  such 
cases,  that  the  relator  should  have  a  special  interest  in 
the  matter,  or  that  he  should  be  a  public  officer.  That 
the  defendant  should  discharge,  correctly,  the  duties  of 
his  office,  was  a  matter  in  which  Bates^  as  a  citizen  of  the 
county,  had  a  general  interest;  and  that  interest  was,  of 
itself,  sufficient  to  enable  him  to  obtain  the  mandamMS  in 
question,  and  have  his  name  inserted  as  the  relator. 
There  is  a  New  York  case  in  which  this  subject  is  flilly 
discussed,  and  in  which  it  is  held  that  any  private  citizen 
may  be  a  relator  where,  as  in^the  present  case,  the  man- 
damns  is  in  a  matter  of  public  right.  The  mandamus  in 
the  New  York  case  commanded  certain  commissioners  of 
highways  to  open  a  certain  public  road;  and  it  was  held 
that,  in  such  case,  the  attorney-general,  or  any  citizen  of 
the  state,  might  be  the  relator.  The  People  v.  Collins,  19 
Wend.  56. 

We  are  unanimously  of  opinion,  for  the  reasons  above 
given,  that  the  judgment  of  the  Circuit  Court  ordering  a 
peremptory  mandamus  to  issue  in  this  case  is  correct. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

/.  Morrison  J  S.  Majors  J,  A.  Liston,  and  /.  S.  Harcey, 
for  the  appellant. 

L.  Barbour^  A,  G.  Porter^  O.  H,  Smithy  and  jS.  Yandes, 
for  the  appellee. 

(1)  The  writ  of  mandamuB  will  only  issue  when  there  is  no  other  ade- 
quate and  specific  legal  remedy. 

The  party  applying  for  a  mandatnuB  must  make  out  a  legal  right ;  thougii. 
if  he  show  such  legal  right,  and  there  be  also  a  remedy  In  eqnitj,  tKat  b* 
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no  answer  to  the  application;  for  when  the  Court  refuse  to  grant  a  manda- 
mu9,  because  there  is  another  specific  remedy,  thej  mean  only  a  specific 
remedy  at  law.  The  King  v.  The  Marquis  of  Stafford,  3  T.  R.  646.— rA« 
PeopU  V.  The  Mayor,  ^c,  of  New  York,  10  Wend.  395.  The  circumstance, 
however,  that  redress  might  be  sought  in  chancery  should  influence  the 
Court  in  the  exercise  of  its  discretion  in  granting  or  refusing  the  writ.  10 
Wend.  395. 

The  fact,  also,  that  the  party  is  liable  to  indictment  and  punishment  for 
his  omission  to  do  the  act,  to  compel  a'performance  of  which  the  writ  is 
sought,  constitutes  no  objection  to  the  granting  of  the  writ.    Id. 

In  relation  to  the  necessity  of  there  being  another  remedy  at  law,  spe- 
cific as  well  as  adequate,  in  order  to  deprive  the  party  of  the  remedy  by 
mandamus,  the  following  is  a  recent  case  in  New  York: 

Under  the  provisions  of  the  act  to  incorporate  the  village  of  Williams - 
hurgh,  a  juiy  had  been  summoned  by  two  magistrates  to  assess  the  da- 
mages sustained  by  the  opening  of  a  street.  The  jury  found  their  verdict, 
reduciHi  it  to  writing,  and  signed  it,  but  refused  to  deliver  it  to  the  trus- 
tees of  the  village  until  they  should  pay  them  for  their  services.  Upon  the 
application  of  the  trustees,  an  alternative  mandamus  was  issued,  directed 
to  the  justices  and  jury,  commanding  them  to  proceed  and  make  return  of 
their  action  in  the  premises.  The  justices  returned  that  the  inquisition  of 
the  jury,  after  being  signed,  was  delivered  to  one  of  the  jury  to  be  handed 
to  the  trustees.  One  of  the  jurors  returned  that  it  had  been  delivered  to 
the  justices,  but  did  not  state  whether  it  had  been  returned  to  the  jury, 
or  whether  it  was  in  their  possession,  or  not.  The  other  eleven  jurors  made 
no  relurn  to  the  mandamus. 

A  motion  was  made  to  quash  the  mandamus,  on  the  ground  that  the  trus> 
tees  had  ^  remedy  by  an  action  of  replevin  against  the  particular  juror,  or 
by  a  suit  against  them  all  for  damages;  but  the  Court  said:     * 

"  To  deprive  a  party  of  his  remedy  by  mandamus,  on  the  ground  that  he 
has  a  remedy  by  action,  the  remedy  by  action  must  not  only  be  adequate, 
but  it  must  be  specific.  The  action  for  damages  certainly  would  not  be 
specific.  Whether  a  replevin  would  be,  or  not,  depends  upon  circum- 
stances. For  if  the  inquisition  could  not  be  obtained,  on  the  writ  of  re- 
plevin, then  the  only  remedy  of  the  trustees  would  be  in  the  damages 
which  they  might  recover.  The  only  specific  remedy  they  can  have  is  by 
mandamus.     Therefore  the  motion  is  denied."     1  Barbour's  S.  C.  R.  34. 


Nov.  Term, 
1852. 

OwENsar 

V. 

Platt. 


OwENSBY  V.  Platt. 


The  purchase  by  a  firm  of  a  judgment  against  one  of  its  members  and 
other  persons,  the  assignment  being  taken  in  the  name  of  a  member  who 
was  not  a  party  to  the  judgment,  is  not  a  satisfaction  of  the  judgment. 
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Nov.  Terra, 
1852. 

OWENSBY 
V. 

Platt. 

Tuesday, 
November  23. 


ERROR  to  the  Dearborn  Circuit  Conrt. 

Smith,  J. — This  was  a  motion  to  have  an  entry  of  satis- 
faction made  upon  a  judgment,  which  was  ovemiled  in 
the  Circuit  Court.     The  facts  are  substantially  these: 

A  judgment  had  been  rendered  in  favor  of  The  State 
Bank  against  William  V.  Cheek,  John  F.  Cheek,  Jabez  L 
Owensby,  Simeon  Vinson,  and  James  P.  Milliken.  The  last- 
named  judgment-defendant,  MiUiken,  was  a  member  of  a 
firm  composed  of  himself,  Platt,  and  one  Eldridge,  This 
firm  desired  to  have  a  bill  discounted  by  the  Lawrence- 
burgh  branch  of  the  state  bank,  and  upon  making  appU> 
cation  for  that  purpose  they  were  informed  that  as  MUli- 
ken,  one  of  the  partners,  was  under  protest,  they  could 
obtain  no  further  accommodation  unless  the  judgment  in 
favor  of  the  biank  should  be  paid.  Thereupon,  and  to 
remove  this  difficulty,  it  was  agreed  by  the  parties  that 
enough  of  the  proceeds  of  the  bill  proposed  to  be  dis- 
counted should  be  applied  to  the  purchase  of  the  judg- 
ment, and  that  it  should  be  assigned  to  Platt  by  the  bank. 
The  bill  was  then  discounted  and  the  assignment  made 
accordingly. 

Owcnsby  now  moved  for  an  entry  of  satisfaction  upon 
the  judgment,  upon  the  ground  that  it  had  been  paid  by 
one  of  his  co-defendants,  and  the  debt  thereby  extinguish- 
ed. This  would,  no  doubt,  have  been  the  case,  at  Ian-, 
if  the  assignment  had  been  made  to  MUliken,  or,  perhaps, 
even  to  the  firm.  See  Cox  v.  Hodge,  7  Blackf.  146.  The 
reason  would  be,  that  one  person  cannot  be  at  the  same 
time  both  pLaintifi*  and  defendant,  and,  therefore,  WHilxn, 
as  the  assignee  of  a  judgment  in  which  he  was  a  defend- 
ant, could  not  have  sued  out  execution  against  himself. 
But  even  in  that  case  he  would  have  been  entitled  to  re- 
lief in  equity,  if  he  was  only  a  surety  of  the  debt  upon 
which  the  judgment  was  rendered,  or  was  entitled  to  con- 
tribution from  his  co-defendants.  • 

In^the  present  case,  by  the  assignment,  the  legal  title 
to  the  judgment  is  in  Platt,  not  in  one  of  the  judgment- 
defendcmts,  and  the  technical  difficulty  in  the  way  of  an 
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enforcement,  above  alluded  to,  does  not  exist.     There  Nov.Tenn, 

viras  evidently  no  intention  to  extinguish  the  judgment  '- — 

when  the  assignment  was  procured,  and  we  think  the  de*  y 

cision  of  the  Court  below  should  be  sustained.  Haikw. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Rymauy  for  the  plaintiff. 

E,  Dumont,  for  the  defendant. 


Balls  v,  Haines. 

A  suit  was  commeoced  in  the  Circuit  Court  and  a  judgment  obtained  in 
the  name  of  A.,  without  his  knowledge  or  direction,  for  the  benefit  of 
another  person,  A.  having  no  interest  in  the  subject-matter.  A  part  of 
the  judgment  was  paid  to  the  attorneys  of  record,  but  A.  never  received 
anj  of  it.  The  judgment  was  afterwards  reversed  by  the  Supreme 
Court,  and  the  cause  remanded  to  the  Circuit  Court,  where  it  was  dis- 
missed. Held,  in  a  suit  against  A.  to  recover  back  the  money,  that  he 
was  not  liable  therefor. 

ERROR  to  the  Tippecanoe  Court  of  Common  Pleas.       Tue$day, 

SMrrH,  J. — Assumpsit  by  the  plaintiff  in  error  against 
the  defendant  in  error  upon  the  common  counts.  The 
general  issue  was  pleaded,  and  the  judgment  was  in  favor 
of  the  defendant. 

The  material  facts  shown  by  the  evidence  were  as  fol- 
lows: 

In  September  y  1836,  a  writ  of  capias  ad  respondendum 
was  issued  by  the  clerk  of  the  Carroll  Circuit  Court,  in  a 
suit  commenced  in  the  name  of  Haines  against  one  VaU, 
Balls  entered  himself  special  bail  for  VaU^  and  in  October^ 
1836,  a  judgment  was  rendered  against  VaU  for  584  dol- 
lars. 

In  N&oember^  1840,  an  action  was  commenced  in  the 
same  Court,  in  the  name  of  Haines^  against  BallSy  upon 
the  liability  of  the  latter  as  special  bail.  A  judgment 
was  rendered  against  BaUs  in  the  following  December^  bat 


Balls 

T. 
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^Tft*^?™'    this  judgment  was  reversed  by  the  Supreme  Court  during 
^®^^-    -  the  year  1845. 

Before  the  last-mentioned  judgment  was  reversed,  Balls 
paid  654  dollars  to  the  attorneys  who  had  pi-osecuted  the 
suit  against  him,  who  receipted  the  judgment  and  entered 
it  satisfied  in  May,  1842 ;  and  after  the  cause  was  remand- 
ed back  to  the  Circuit  Court  for  a  new  trial,  it  was  dis- 
missed. 

The  suit  which  had  been  commenced  in  the  name  of 
Haines  against  Vaily  was  on  a  note  made  by  the  latter  in 
favor  of  Minor y  Coaf^,  and  Co,  The  defendant,  after  giv- 
ing the  record  of  this  suit  in  evidence,  proved,  by  parol 
testimony,  that  during  the  summer  of  1836,  Haines  deli- 
vered a  letter  to  an  attorney  at  Lafa^tUy  addressed  to 
said  attorney  by  Minor,  Coats,  and  Co.,  inclosing  the  note 
and  directing  the  attorney  to  collect  it  by  legal  proceed- 
ings. At  the  time  the  note  was  thus  received,  it  had  been 
indorsed  by  the  payees,  but  whether  they  had  made  the 
special  indorsement,  or  their  indorsement  was  in  blank 
and  the  name  of  Haines  had  been  written  over  it  by  the 
attorney  who  brought  the  suit,  the  witness  who  testified 
to  these  facts  could  not  recollect. 

The  suit  was,  however,  commenced  and  carried  on  in 
the  name  of  Haines  for  the  sole  benefit  of  the  payees  of 
the  note.  No  part  of  the  money  collected  of  Balls  was 
paid  to  Haines,  The  latter  had  no  interest  in  the  note 
whatever,  and  the  attorney  who  instituted  the  suit  upon 
it  in  his  name,  had  done  so  without  any  instructions  to 
that  efiect.  Haines  had,  in  fact,  no  knowledge  of  either 
of  the  suits  until  after  the  reversed  of  the  judgment 
against  Balls  by  the  Supreme  Court. 

Upon  this  state  of  facts,  we  think  the  judgment  for  the 
defendant  is  right.  In  order  to  maintain  this  suit  against 
him,  it  w£Ls  necessary  for  the  plaintiff*  to  prove  that  he 
had  either  actually  or  constructively  received  money, 
which,  in  consideration  of  lp.w,  was  held  by  him  for  the 
plaintifi*'s  use.  Here  it  was  clearly  proved  that  he  did 
not  receive  the  money  paid  by  Balls,  or  any  part  of  it 
and  we  do  not  think  that  he  was  estopped  by  the  record 


OF  THE  STATE  OF  INDIANA.  463 

from  showing  to  whom  it  really  belonged,  and  who  did   ^•J- "^S™' 

1852. 
receive  it.  

Prima  facky  indeed,  the  money  due  by  a  judgment  be-  *  ^ 
longs  to  the  plaintiff  of  record,  and  when  paid  would  be  Haimm. 
presumed  to  have  been  received  by  him,  but  the  record 
cannot  be  conclusive  evidence  to  that  effect.  Suits  are 
frequently  prosecuted  in  the  name  of  nominal  plaintiffs, 
who  are  not  permitted  to  have  any  control  whatever  either 
in  the  management  of  the  proceedings  or  of  the  judg- 
ments when  rendered.  In  such  cases  it  would,  certainly, 
be  inconsistent  with  justice  to  hold  them  responsible  for 
all  the  acts  done  in  their  name,  and  without  the  ability  to 
relieve  themselves  of  such  responsibility  by  showing  who 
really  did  do  the  acts  complained  of. 

There  is  a  case  in  the  New  York  reports  very  similar  in 
many  respects  to  this.     A  bill  in  chancery  had  been  filed 
in  the  name  of  Field,  alleging  that  he  had  obtained  a 
Judgment  against  Boyer,  and  a  decree  was  rendered  set- 
ting aside  a  conveyance  of  certain  land  by  Boyer  to  Ma- 
gee,  as  being  fraudulent  as  against  the  creditor.     Under 
this  decree  the  land  was  sold  and  the  proceeds  paid  over 
to  Kellogg  and  others,  to  whom  the  judgment  had  been 
assigned,  and  who  had  employed  a  solicitor  to  condact 
the  suit  in  the  name  of  Field,    This  decree  was  after- 
wards reversed,  and  Magee  then  brought  an  action  of  as- 
sumpsit against  Kellogg  and  others  to  recover  the  money 
which  had  been  collected  and  paid  to  them  from  the  sale 
of  the  property.    It  was  held  in  this  case  that  the  action 
was  rightly  brought  against  the  real  parties  to  the  former 
suit,  and  that  the  plaintiff  was  not  estopped,  by  the  re- 
cord of  that  former  suit,  from  asserting  that  they  were  the 
real  parties.     Magee  v.  Kellogg  et  cd.  24  Wend.  32. 
Per  Curiam, — The  judgment  is  affirmed  with  costs. 
Z.  Baird  and  D,  D,  Pratt,  for  the  plaintiff. 
D.  Mace  and  R,  Jones,  for  the  defendant. 
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Nov.  Term, 

1 —  The  Newcastle  and  Richmond  Railroad  Company  ».  Tbe 

▲ND?ic»[ONi>  Peru  and  Indianapolis  Railroad  Company. 


Raileoad 
CoMPAirr 
V.    - 


In  1848,  the  legislature  chartered  The  Netoeattle  and  Richmond  Railnai 

Pcau  AND  In-      Company  for  the  construction  of  a  railroad  from  Richmond,  in  Wayut 

DIANAPOLI8         county,  to  Newcastle,  in  Henry  county.    In  1^51,  the  legislature  amend- 

CoMPANT  ®^  ^^^  charter  of  the  company  by  authorizing  them  to  extend  said  road 

8   W  firom  NewcagtU  to  intersect  the  Peru  and  IndianapoUo  Railroad  or  the 

-^  Lafayette  and  Indianapolis  Railroad  at  such  point  on  said  roads  as  tiie 

Newcastle  and  Richmond  Railroad  Company  might  select.  Held,  th&:  'Jte 
terminus  to  which  the  Newcastle  and  Richmojid  Railroad  might  be  exttod- 
ed  under  said  amendment,  was  sufficiently  fixed,  and  that  the  gran:  of 
the  right  to  make  such  extension  was  not  void  for  the  unoertain7  of 
such  terminus. 

When  the  legislature  authorizes  the  construction  of  a  railroad  between  tro 
designated  points,  no  intermediate  point  being  named,  and  there  ire 
routes  between  said  points  equally  feasible,  that  which  is  most  dinct 
will  be  deemed  to  have  been  contemplated;  but  where  there  is  a  diftr- 
ence  in  the  feasibility  of  the  routes,  a  reasonable  discretion  must  be  al- 
lowed in  the  selection  of  that  to  be  followed. 

Section  16  of  the  charter  of  the  Peru  and  Indianapolis  Railroad  Comp€Ky. 
which  enacts  that  when  said  company  shall  have  procured  the  right  of 
way  through  land,  either  by  the  voluntaiy  release  of  the  owner  or  by 
condemning  the  same,  they  shall  be  seized  in  fee-simple  of  the  right  to 
such  land,  and  shall  have  the  sole  use  and  occupancy  thereof,  does  oot 
vest  in  said  company  the  right  to  the  exclusive  possession  of  the  Uod 
occupied  by  the  road,  but  yest«  the  fee- simple  subject  to  the  right  of  the 
state  to  take  the  same,  upon  compensation  being  made,  for  the  pahlie 
use. 

The  clause  in  said  charter  immediately  following  that  last  cited,  is, 
that  "  no  person,  body  politic  or  corporate,  shall  in  any  way  interfeff 
with,  molest,  disturb,  or  injure  any  of  the  rights  or  privi leges"  therehr 
«  granted,  or  that  would  be  calculated  to  detract  from  or  affect  the  profiu 
of  said  corporation."  Held,  that  the  state  did  not  thereby  relioquiaii 
the  right  to  charter  any  other  company  whose  improvement  would  com- 
pete with  said  Peru  and  Indianapolis  Railroad,  nor  tbe  right  to  take  the 
franchise  of  the  road  for  public  use;  but  said  clause  restrains  such  other 
coippany  from  committing  any  unauthorized  illegal  injuries. 

The  Newcastle  and  Richmond  Railroad  Company  have  a  right,  under  their 
charter,  to  have  a  sufficient  quantity  of  the  land  over  which  the  Pen 
and  Indianapolis  Railroad  passes  condemned  for  the  purposes  of  tber 
road,  and  the  fee-simple  vested  in  themselves;  but  this  will  be  eabject 
to  the  right  of  way  of  the  Peru  and  Indianapolis  Railroad  Company. 

Tuesday,  APPEAL  from  the  Tipton  Circuit  Court. 

November^,        Perkins,  J.— The  Peru  and  Indianapolis  BaUroad  Cm- 
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party  filed  a  bill  in  the  Howard  Circuit  Court  against  the    '^^^'  Term, 
Newcastle  and  Richmond  Railroad  Company,  praying  an  in- 


I 


junction  restraining  the  latter  company  from  construct-  a^"rx°chmoL 

ing  their  road,  &C.  Railroad 

The  bill  states  that  the  former  company  was  chartered  v. 

in  1846;  that  the   19th  section  of  the  charter  enacted:  ^?,Y,^^'^,ir" 

DIANAP0LI8 

"That  when  said  corporation  shall  have  procured  the  Railroad 
right  of  way  as  hereinbefore  provided,  they  shall  be  seized 
in  fee-simple  of  the  right  of  such  land,  and  they  shall 
have  the  sole  occupancy  and  use  of  the  same,  but  not  to 
interfere  with  the  right  of  way  of  any  other  railroad  com- 
pany heretofore  incorporated;  and  no  person,  body  poli- 
tic or  corporate,  shall  in  any  way  interfere  with,  molest, 
disturb,  or  injure  any  of  the  rights  or  privileges  hereby 
granted,  or  that  would  be  calculated  to  detract  from  or 
affect  the  profits  of  said  corporation." 

The  bill  fhrther  states  that  said  company  have  pro- 
cured the  right  of  way  from  Indianapolis  to  Peru,  have 
completed  twenty-two  miles  of  their  road,  and  are  act- 
ively engaged  in  constructing  the  remainder.  It  further 
states  that,  in  1848,  the  Newcastle  and  Richmond  Railroad 
Company  were  incorporated,  and  that,  in  1851,  the  legisla- 
ture, by  an  amendment  to  the  charter,  authorized  said 
company  to  extend  their  road  "  from  Neuxastle,  in  Henry 
county,  to  intersect  the  Peru  and  Indianapolis  Railroad,  or 
the  Lafayette  and  Indianapolis  Railroad,  at  such  point  on 
said  roads  as  said  Newcastle  and  Richmond  Railroad  Com- 
pany may  determine  upon."  The  charter  of  this  latter 
company  contains  the  usual  provisions  in  regard  to  the 
mode  of  assessing  damages  in  procuring  the  right  of  way, 
&c. 

The  bill  further  alleges  that  said  Newcastle  and  Rich- 
mond  Railroad  Company  have  elected  to  intersect  the  La- 
fayette and  Indianapolis  Railroad  at  Lafayette,  and  are  sur- 
veying and  locating  their  road  to  that  point;  that  their 
route  passes  the  Peru  and  Indianapolis  railroad  at  Kokomoj 
proceeds  thence  to  Logansport,  a  point  forty  miles  north 
of  a  direct  line  from  Newcastle  to  Lafayette,  and  thence  to 
the  latter  place. 

Vol.  111.-59 
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Nov.  Term, 
1852. 

Newcartlb 

AND  RlCHXO!fD 

Railroad 

Coin*  ANT 

y. 
Pbru  and  In- 
dianapolis 
Railroad 

COMPANT. 


An  injunction  is  prayed  and  was  awarded  by  the  Comt 
below. 

It  is  sought  to  sustain,  in  this  Court,  die  injunction 
granted,  mainly  on  three  grounds : 

1.  That  the  western  terminus  of  the  extension  of  the 


I 


Newcastle  and  Richmond  railroad  not  being  fixed  by  law, 
the  grant  of  the  right  to  make  said  extension  is  void.  The  * 
argument  is,  that,  to  construct  a  railroad,  it  is  necessaiy 
to  take  private  property;  that  private  property  can  be 
taken  forcibly  only  for  public  use ;  that  it  is  in  that  view 
only  that  corporations  are  ever  authorized  to  take  it;  and 
that  before  a  corporation  can  so  take  it,  in  any  particular 
case,  it  is  necessary  that  the  legislature  should  declare 
that  the  public  use  demands  it  in  that  case.  In  other 
words,  that  it  is  necessary,  when  the  legislature  attempts 
to  transfer  to  a  corporation  the  power  to  take  private  pro- 
perty for  the  construction  of  a  railroad,  that  the  legisla- 
ture should  expressly  fix  the  termini  of  the  road,  thereby 
saying  that  the  public  interest  requires  a  road  connecting 
paid  termini,  and  that,  hence,  privatA  property  between 
them  may  be  taken  to  make  it. 

We  shall  not  now  express  an  opinion  upon  the  legal 
proposition  assumed  in  the  above  argument,  but  shall 
limit  ourselves  to  a  denial  of  some  of  the  material  facts 
asserted  as  the  basis  of  the  legal  proposition,  viz.,  that 
the  terminus  to  which  the  Newcastle  and  Richmond  railroad 
may  be  extended  is  not  fixed,  and,  hence,  that  the  public 
use  of  the  extension  has  not  been  declared.    We  think 
both  these  things  have  been  done.     A  company  had  been 
chartered  for  the  construction  of  a  railroad  from  Rich- 
mond, on  the  eastern  border  of  the  state,  north-westerly 
to  Netocastle,     Railroads  were  also  in  process  of  const^l^ 
tion  from  Peini  and  from  Lafayette,  on  the  Wabash  river, 
to  Indianapolis,   By  extending  the  Riclunond  and  Newcastle 
railroad  to  an  intersection  with  either  the  Peru  or  LifaytU 
railroad,  the  first  above-named  road  would  be  connected 
with  an  important  point  on  the  Wabash  river  and  the  Tfa- 
bash  and  Erie  canal.     Such  connection  we  understand  the 
legislature  to  have  regarded  as  of  public  utility  and  to 
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have  authorized.     It  was  not  material  to  this  public  utility    ^o''-  Term, 

1 852 
that  the  connection  mentioned  should  be  made  at  any  par- 


ticular point  on  either  the  Peru  or  Lafayette  railroad.    The  and*Richm"i> 
public  interest  would  be  well  subserved  by  a  connection     Railroad 
at  any  point  on  either,  and  the  choice  between  the  roads,  v. 

and  the  particular  point  for  the  connection  with  the  one  p^A^fA^ua 
selected,  were  left  to  the  discretion  of  the  corporation.  Railroad 
The  only  limitation  imposed  was,  that  the  connection 
should  be  by  an  intersection,  that  is,  by  cutting  into  the 
road  selected.  The  connection,  therefore,  must  be  made 
at  some  point  south  of  the  northern  and  north  of  the 
southern  terminus  of  the  Lttfayette  railroad,  that  being  the 
one  chosen  for  intersection. 

2.  It  is  contended  that  if  the  Richmond  and  Newcastle 
company  were  authorized  to  extend  their  road  to  some 
point  on  the  Lafayette  and  Indianapolis  railroad,  then  they 
were  bound  to  make  the  extension  in  a  direct  line  to  that 
point,  and  could  not  deviate  from  such  a  line  40  miles 
north  to  Logansport.  When  the  legislature  authorizes  the 
construction  of  a  railroad  between  two  designated  points, 
no  intermediate  point  being  named,  undoubtedly,  where 
the  routes  between  said  fixed  points  are  equally  feasible, 
the  most  direct  would  be  contemplated.  But  where  there 
is  a  difference  in  the  ieasibility  of  routes  some  reasona- 
ble discretion  must  be  allowed  in  the  selection  of  that  to 
be  followed.  To  how  great  an  extent  a  deviation  from  a 
direct  line  would  be  permitted,  we  are  not  called  upon 
now  to  decide,  as  there  is  no  allegation  in  the  bill  in  the 
present  case  that  there  is  any  feasible  route  between  iVi?i^- 
castie  and  the  point  selected  for  an  intersection  of  the 
Lafayette  and  Indianapolis  railroad,  except  that  chosen  by 
the  way  of  Logansport.  If  there  be  any  such  it  must  be 
alleged  in  an  amendment  to  the  bill. 

3.  The  third  ground  insisted  on  is,  that  the  Richmond 
and  Newcastle  railroad  cannot  be  extended  to  the  Lafayette 
and  Indianapolis  railroad  without  crossing  the  Peru  and 
Indianapolis  railroad,  and  that  it  cannot  cross  that  road 
without  violating  exclusive  rights  vested  in  the  company 
constructing  said  road. 
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Not.  Term,        1.  It  is  claimed  that  the  Peru  and  Indianapolit  railroad 
'. —  company  have  the  exclusive  right  to  the  use  of  the  ground 

Nehtcastlb 


AND 


Richmond  ^^^^  which  the  track  of  their  road  passes ;  and, 


COMFANT. 


Railroad         2.  That  they  have  the  exclusive  right  of  fumishpigthc 
Y.  fax^ilities  for  transportation  for  an  indefinite  region  of 

Peru  axd  In-  country  round  about  their  road. 

DIANAP0LI8  •' 

Railroad  We  cannot  admit  that  either  of  these  claims  is  well 
grounded.  Section  15  of  the  <Sharter  of  said  company 
authorizes  them  to  obtain  releases  of  the  land  along  the 
line  of  the  road ;  section  16  permits  them,  where  a  volun- 
tary release  is  refused,  to  have  the  land  condemned  in 
the  manner  usual  in  such  cases;  and  section  19  declares 
"  that  when  said  corporation  shall  have  procured  the  right 
of  way"  in  either  of  said  modes,  "they  shcdl  be  seized  in 
fee-simple  of  the  right  to  such  land,  and  they  shall  have 
the  sole  use  and  occupancy  of  the  same,"  &c.  This  lat- 
ter provision  is  insisted  on  as  a  contract  on  the  part  of 
the  state  for  the  exclusive  possession  by  said  company  of 
the  lands  mentioned;  but  we  do  not  so  reg^ard  it.  We 
think  it  simply  intended  as  declaratory  of  the  effect  which 
the  releases  and  condemnations  of  land  spoken  of  in  the 
1 5th  and  16th  sections  should  have;  that  is,  whether  they 
should  be  taken  to  convey  an  easement,  a  right  of  way 
merely,  or  a  fee-simple  title,  and  declaring  it  should  he 
the  latter;  that  they  should  have  the  same  force  that  deeds 
from  the  proprietors  in  the  usual  form  to  the  company, 
conveying  to  their  sole  use,  &c.,  would  have,  subject  of 
course,  as  expressly  declared  in  the  section,  to  all  previ- 
ous grants  of  rights  of  way,  and  subject,  impliedly  of 
course,  as  all  ordinary  grants  of  Icmd  by  one  person  to 
another,  or  by  the  state  to  a  |»erson,  are,  to  the  right  of 
the  state  to  take  the  lands  granted,  on  compensation 
made,  for  the  public  use.  If  the  view  taken  by  the  coan- 
sel  for  the  Peru  and  IndiuTiapolis  raHroAd  company  be  cor- 
rect, the  state  cannot,  without  the  consent  of  said  com- 
pany, permit  the  construction  of  a  state  or  county  high- 
way across  the  track  of  said  railroad.  It  would  require 
the  clearest  expression  to  satisfy  us  that  a  legislature  bad 
attempted  to  commit  so  great  a  folly. 


OF  THE  STATE  OF  INDIANA.  469 

The  clause  in  the  charter  upon  which  the  claim  to  the   Nov.  Term, 
exclusive  right  of  transportation  is  rested  is  as  follows : 


GOMFANT. 


"  And  no  person,  body  politic  or  corporate,  shall,  in  any  ^^i^^^^^ 
way,  iB|;erfere  with,  molest,  disturb,  or  injure  any  of  the     Railroad 
rights  or  privileges  hereby  granted,  or  that  would  be  cal-  v. 

culated  to  detract  from  or  affect  the  profits  of  said  corpo-  ^^^^i^i*" 
ration."  This  language  is  taken  to  be  a  relinquishment  Raiijiqai> 
on  the  part  of  the  state  of  the  right  to  charter  any  other 
company  whose  improvement  would  be  in  competition 
with  the  Peru  and  Indianapolis  railroad,  and  also  of  the 
right  to  take  the  franchise  of  said  railroad  company  for 
public  use.  If  such  be  the  force  of  the  language  quoted, 
then  the  state  has  deprived  herself  of  the  power  to  char- 
ter further  companies  for  the  improvement  of  any  portion 
of  her  eastern  half,  for  ho  road  can  be  made  extending 
north,  east,  or  south,  in  the  east  half  of  the  state  that  will 
not  tend  to  diminish  the  profits  of  the  Peru  and  Indian- 
apolis railroad.  It  is  not  necessary  that  we  should  here  de- 
cide whether  the  state  can  deprive  herself,  by  contract 
with  a  citizen,  of  any  part  of  her  sovereignty,  her  right 
of  eminent  domain.  It  is  sufficient  for  this  case  to  say, 
that  she  will  not  be  taken  to  have  done  it  without  a  very 
clear  expression  to  that  efiect.  Such  an  expression  has 
not  been  made  in  the  charter  of  the  Ppii  and  Indianapo* 
lis  railroad  company.  The  languagal^  relied  on  as  evi- 
dencing the  deprivation  is  vague  ana  indefinite.  But  it 
does  not  purport  to  restrain  the  powf  r  of  the  state  in  the 
creation  of  corporations  or  otherwise.  It  assumes,  in- 
deed, that  others  are  to  exist  in  the  vicinity  of  the  Peru 
and  Indianapolis  railroad,  but  restrains  such  corporations 
from  injuring  the  company  %hat  owns  it.  This  must  re- 
late to  unauthorized  illegal  injuriy. 

One  point  more  is  made.  It  is  urged  that  there  is  no  pro- 
vision in  the  Richmond  and  Newcastle  railroad  charter  for 
making  compensation  for  injury  done  to  the  franchise  of 
the  Peru  and  Indianapdis  railroad  company.  It  is  assumed 
that  the  crossing  of  their  track  by  another  road  will  be  an 
injury  to  their  franchise.  We  do  not  see  how  it  will  be  so. 
We  know,  as  matter  of  general  information,  that  rail- 
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Nov.  Term,    roads  do  cross  each  other  in  every  part  of  the  world  where 

1852  *    . 

they  exist,  and  that,  by  observing  proper  time  regalatiom, 


Newcastle 


AND  RiomioM)  ^®y  ^^  ^^^  without  injury  or  inconvenience  to  each  other. 
Railboad     It  is  true,  the  Newcastle  railroad  company  are  authorized  to 

Company 

Y.  have  the  land  condemned  over  which  the  Peru  track  passes, 

Peru  and  In-  ^j^^  have  the  fee-simple  vested  in  th^lhselves :  but  this  will 

DIANAP0LX8  ^  ' 

Railroad  be  held  subject  to  the  right  of  way  of  the  Peru  and  Indian' 
apolis  railroad  company.  The  franchise  of  this  latter  com- 
pany is  not  taken  away  with  the  fee-simple  of  the  land. 
But  if  it  were  taken  or  injured,  we  do  not  see  why  damages 
might  not  be  obtained  for  it  under  the  general  provision  in 
the  Newcastle  and  Richmond  railroad  charter  for  making 
compensation  for  injury  to  real  estate;  nor  why  such 
compensation  might  not  be  included  in  the  assessment 
for  the  taking  of  the  land.  If  it  railroad  were  to  pass 
through  a  man^s  door-vard,  greater  damages  would  be 
given  for  taking  ground  thr6ugh  it  than  would  be  given 
for  the  taking  of  an  equal  quantity  of  equally  good 
'  ground  in  the  midst  of  an  open  field,  because  of  the  m^ 

such  ground  was  put  to,  and  the  inconvenience  its  taking 
for  a«t*ailroad  would  occasion  to  the  proprietor,  ^^lly 
not,  in  taking  the  ground  occupied  by  one  railroad  for  the 
use  of  another,  if  its  t£ddng  would  injure  the  franchise  of 
the  former,  pay,  as  in  the  case  of  taking  the  door-yard, 
an  amount  of  damages  compensatory  of  the  whole  injim' 
done?  But  however  this  might  be,  the  mere  surveying 
and  laying  down  a  railroad  across  another  is  no  injury  to 
the  franchise  of  such  other.  The  running  of  the  cars,  il 
anything,  must  occasion  the  interference  and  injun'.  And 
if  at  present  there  are  not  sufficient  provisions  in  the 
charters  of  these  roads  respectively  to  secure  their  mutual 
rights  in  running  their  jpads,  there  is  yet  time  enough  be- 
fore they  can  be  completed  for  the  legislature  to  alFoni 
adequate  relief  in  that  respect. 
^  Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 

remanded,  &c. 

D.  Kilgorc,  W.  WrigJU,  and  D.  D.  Pratt,  for  the  ap- 
pellants. 

L.  Barbour y  J,  L.  Jenugan,  and  A.  G,  Porter,  for  the 
appellees. 
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Nov.  Term, 
1852. 

Blount 

V. 
RiLET. 


November  23. 


Blount  v.  Rilet. 

A  promhioTy  note  not  payable  at  a  chartered  bank,  is  not,  in  this  state, 

governed  by  the  law -merchant. 
Where  a  promissory  note,  -whether  negotiable  by  the  law-merchant  or  not, 

has  been  assigned  after  it  became  due,  the  admissions  of  the  assignor 

made  before  the  assignment  that  the  note  had  been  paid,  are  admissible 

in  evidence  against  the  assignc^t 

ERROR  to  the  Spencer  Circuit  6ourt.  Tuesday; 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  RUey,  the  indorsee  of  a  promissory  note,  against  Blounty 
the  maker.  There  are  two  pleas:  1st.  The  general  issue ; 
2d.  Payment  to  the  payee  before  his  assignment. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

The  note  is  as  follows :  "  Ro^kport,  Indiana,  October 
12th,  1845.  Due  A.  G.  McCoy,  or  order,  132  dollars  and 
02  cents,  for  value  received.  (Signed)  T.  Blount.^^  The 
note  was  indorsed  by  the  payee  to  William  W.  McCoy, 
and  by  the  latter  to  the  plaintiff. 

The  defendant  offered  to  prove  on  the  trial,  by  o«B  Ste- 
phen Hyland,  that  after  the  note  was  due,  and  when  owned 
by  the  payee  and  in  his  possession,  and  before  it  was  as- 
signed by  him,  he,  the  payee,  in  a  conversation  about  the 
note,  stated  to  the  witness  that  the  defendant,  Blountyhod 
made  full  payment  of  the  note  and  interest  to  him,  the 
payee. 

The  plaintiff  objected  to  this  evidence,  and  the  objec- 
tion was  sustained. 

This  case  presents  but  one  question,  which  is,  whether 
said  evidence  was  admissible. 

The  note  sued  on  not  being  g|^'able  at  a  chartered 
bank,  is  not  governed  by  the  law-merchant.  We  will  con- 
sider the  case,  however,  as  if  the  note  were  so  governed, 
which  is  more  than  the  plaintiff  has  a  right  to  ask.  The 
law  on  the  question  before  us  is  stated  by  a  late  writer 
as  follows :  '*  It  has  been  held  that  declarations  by  the 
holder  of  a  negotiiible  instrument,  made  whilst  he  was 
holder,  are  evidence  against  a  plaintiff  who  claims  under 
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Nov.  Term,    him,  in  the  same  manner  as  declarations  respecting  his 

1852 
J title  made  by  a  former  owner  of  an  estate  whilst  he  was 

LouwT      jj^  possession,  are  evidence  against  a  subsequent  owner. 

RttET.       But  there  is  an  obvious  distinction  between  the  case  of 

an  assignee  of  land  or  other  property  and  the  assignee 

of  a  negotiable  instrument.     The  former  has,  in  general. 

no  title,  either  at  law  or  in  equ^ly ,  unless  his  assignor  had, 

but  the  latter  may,  as  we  have  seen,  have  a  very  good 

title,  though  his  assignor  had  none  at  all.     Accordingly, 

it  has  been  decided  that  unless  the  plaintiff  on  a  bill  or 

note  stands  on  the  title  of  a  prior  holder,  the  declarations 

of  such  former  holder  are  not  evidence  against  him.  Bat 

if  he  does  stand  on  the  title  of  a  prior  holder,  as  if  he 

have  taJken  the  bill  overdue  or  without  consideration,  then 

the   declarations    of  that  prior  holder  under  whom  be 

claimed,  and  on  whose ^i tie  he  stands,  are  evidence  against 

him."     Byles  on  Bills,  333. 

Mr.  PhiUips^s  language  is  as  follows :  "  With  respect 
to  admissions  by  persons  in  possession  of  chattels  or  ne- 
gotiable securities  against  subsequent  proprietors,  which 
may  be  thought  analogous  to  admissions  by  privies  in 
estate,  it  appears  to  be  a  rule  that  where  a  person  mnst 
recover  through  the  title  of  another,  he  is  bound  by  the 
declaration  of  the  party  through  whom  he  claims.  Thus, 
if  a  person  brings  an  action  upon  a  bill  of  exchange,  the 
declaration  of  a  person,  who,  at  the  time  when  such  de- 
claration was  made,  was  holder  of  the  bill,  and  who  had 
not  parted  with  it  till  after  it  was  due,  is  evidence  against 
the  plaintiff,  being  made  by  one  according  to  whose  title 
his  own  must  stand  or  fall."     1  Phillips  on  Ev.  394. 

The  language  of  Mr.  Grecrdeaf  is  similar  to  that  of  the 
authors  we  have  refe^^d  to.  He  says :  "  The  declara- 
tions of  a  former  holder  of  a  promissory  note,  negotiated 
before  it  was  overdue,  showing  that  it  was  given  without 
•  consideration,  though  made  while  he  held  the  note,  are 

not  admissible  against  the  indorsee;  for,  as  was  subse- 
quently observed  by  Parkcy  Justice, '  the  right  of  a  person, 
holding  by  a  good  title,  is  not  to  be  cut  down  by  the  ac- 
knowledgment of  a  former  holder,  that  he  had  no  title. 
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But  in  an  action  by  the  indorsee  of  a  bill  or  note  dishonored   Nov.  Term 
before  it  was  negotiated,  the  declarations  of  the  indorser, 
made  while  the  interest  was  in  him,  are  admissible  in 
evideUiOe  for  the  defendant. 

'^  These  admissions  by  third  persons,  as  they  derive  their 
value  and  legal  forcA  from  the  relation  of  the  party  mak- 
ing them  to  the  property  in  question,  and  are  taken  as 
parts  of  the  res  gestce,  may  be  proved  by  any  competent 
witness  who  heard  them,  without  calling  the  pai'ty  by 
whom  they  were  made."     1  Greenl.  Ev.  231. 

In  the  case  before  us,  the  note  was  overdue  before  the 
payee's  assignment,  and,  therefore,  had  the  note  even 
been  negotiable  by  the  law-merchant,  the  assignee  would 
have  stood  in  no  better  situation  than  the  payee.  Their 
interests,  as  the  books  have  it,  aro  identified,  and  the 
payee's  admissions  before  the  assignment  are  admissible 
in  evidence  against  the  assignee. 

We  are  of  opinion,  therefore,  that  the  evidence  offered 
by  the  defendant  ought  to  have  been  admitted. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

L.  Q,  DeBruler,  for  the  plaintifi*. 

A.  L.  RobinsoTiy  for  the  defendant. 


Harvey  v,  Harvey  and  Another. 


Trespass  for  an  assault  and  battery.  Plea,  that  the  trespasses  were  of  and 
concerning  the  children  of  the  plaintiff,  and  that  after  the  committing  of 
the  trespasses,  and  before  the  commencement  of  the  suit,  the  plaintiff 
released  all  causes  of  action  against  the  defendants  bj  reason  of  the  tres- 
passes, (be. — setting  out  the  instrument-  ^f  release.  The  instrument, 
which  related  to  the  children,  contained  a  covenant  in  which  the  plain- 
tiff bound  herself  "  to  stop  all  proceedings  in  law  now  and  hereafter 
against"  the  defendants  and  to  let  one  of  the  defendants,  named  therein, 
have  the  children  whenever  he  called  for  them.  Htldf  upon  demurrer  to 
the  plea,  that  the  covenant  amounted  to  a  covenant  never  to  sue  the  de- 
fendants for  the  trespasses  complained  of 

A  covenant  never  to  sue  amounts  to  a  release,  and  is  a  bar  to  a  subsequent 
suit. 

Vol.  III.— 60 
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Not.  Term, 
1852. 

Harvey 

V. 

Harv£t. 

Tuegday, 
Nottmbtr  23. 


ERROR  to  the  Monroe  Circuit  Court. 

Blackford,  J. — This  was  an  action  for  an  assault  and 
battery  brought  by  Cassandra  Hai^ey  ^Bxnst  WiUiamsnA. 
Maston  Harvey.  There  are  several  pleas,  the  third  of 
which  is  to  the  following  effect: 

The  defendants  say  ojctio  non,  because  they  say  that, 
after  the  committing  of  said  trespass,  and  before  the  com- 
mencement of  this  suit,  to- wit,  on,  &c.,  at,  &c.,  the  plain- 
tiff made  her  writing  obligatory,  with  Dams  Meek  and 
Thomas  J,  Richards^  which  writing  is  as  follows : 

Know  all  men  by  these  presents,  that  we,  Cassandra  /. 
Harvey,  Davis  Meeky  and  Thomas  J.  Bichards,  of,  &c.,  are 
held  and  firmly  bound  to  William  Harvey^  of,  &c.,  in  the 
sum  of,  &c. 

The  condition  of  the  above  obligation  is  such,  that  if 
said  obligors  (naming  them)  fulfill  the  specifications  herein 
described,  that  is,  during  the  minorship  (minority)  of  the 
children  of  the  said  William  and  Cassandra  Harvey  (nam- 
ing them) — specification  first,  said  Cassandra  binds  her- 
self not  to  run  said  children  away  or  seclude  them  from 
him ;  that  said  William  Harvey  is  to  have  access  and  com- 
munication with  said  children  during  their  stay  with  her, 
said  Cassandra;  and  she  further  binds  herself  to  stop  all 
proceedings  in  law  now  and  hereafter  against  William 
and  Maston  Harvey;  and  she  doth  further  bind  herself  to 
let  him,  said  William^  have  said  children  when  he  calls 
for  them — then  this  obligation  to  be  void,  else  to  remain 
in  full  force,  &c. 

By  which  writing,  she,  the  plaintiff,  did  reituse.  release, 
and  forever  discharge  all  rights  and  causes  of  action 
which  she  then  had  against  said  defendants  by  reason  of 
said  several  trespasses  in  said  declaration  mentioned; 
which  trespasses,  the  defendants  aver,  were  of  and  con- 
cerning the  children  of  the  plaintiff.     Wherefore,  &c. 

There  was  a  demurrer  to  this  plea,  assigning  for  cause 
that  the  bond  shown  was  no  release  of  the  trespass. 

Judgment,  on  the  demurrer,  for  the  defendants. 

Whether  said  third  plea  is  valid  or  not  is  the  only  ques- 
tion in  the  cause. 
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It  is  contended  that  the  bond  recited  in  this  plea,  con-   N'or.  Term, 

1  ft  ^9 

tains  a  covenant  never  to  sue  for  the  trespass.     The  bond : 

was  evidently  written  by  an  illiterate  person,  and  we  have  J^ 

to  look  more  to  the  spirit  than  the  letter  to  get  at  its  mean-  Bickkie. 
ing.  The  bond  shows  that  there  had  been  a  dispute  be- 
tween the  plaintiff  and  William  Harvey  about  their  child- 
ren, and  the  plea  avers  that  the  trespass  sued  for  was 
concerning  the  plaintiff's  children.  When,  therefore,  the 
plaintiff,  by  said  bond,  binds  herself  to  stop  all  proceed- 
ings in  law,  now  and  hereafter,  against  William  and  Mas- 
ton  Harvey^  and  further  binds  herself  to  let  said  William 
have  said  children  when  he  calls  for  them,  she  may  be 
considered  to  mean  that  she  would  never  sue  said  WU- 
liam  and  Maston  for  said  trespass,  which,  the  plea  avers, 
was  concerning  her  children.  The  language  is  by  no 
means  clear;  but  taking  the  whole  bond  together,  with 
said  averment  in  the  plea,  and  applying  to  the  bond'  the 
maxim  verba  chartaj^m  fortius  accipiuntur  proferentem^  we 
think  the  plaintiff's  meaning  is  as  we  have  stated  it. 

Considering  the  covenant  in  question,  therefore,  as  a 
covenant  never  to  sue,  it  amounts  to  a  release  and  is  a 
bar  to  the  suit.     Reed  v.  Shaw  et  al,,  I  Blackf.  245. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  S.  Watts,  for  the  plaintiff. 

C.  Dewey,  for  the  defendants. 


««p" 


Pow  V.  Beckneb  and  Others. 

The  clause  in  the  charter  of  the  town  of  Lafayette  which  makes  it  the  daty 
of  the  marshal  to  suppress  all  riots,  disorders,  disturbances,  and  breaches 
of  the  peace,  and  with  or  without  process  to  appreheud  all  disorderly 
peraona  or  disturbers  of  the  peace  and  convey  them  before  a  justice,  ^c,  | 
does  not  authorize  the  marshal  to  arrest  an  offender,  without  process,  for  \ 
a  breach  of  the  peace,  after  the  offense  has  been  committed  and  the  dia-   I 
tarbanee  has  ceased. 

Th*  marshal  who  makes  tha  airettt  snd  persons  who,  undsrhis  oommand. 
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Nov.  Term,        assist  him,  under  such  circumstances,  are  liable  in  trespass  to  the  pony 
1852.  arrested. 


y>jiinJji/  ii4. 


^^^  ERROR  to  the  Tippecanoe  Circuit  Court. 

BicKSKR.         Smith,  J. — This  was  an  action  of  trespass  for  an  assault 
iv/  hir^'nv,      «nd  battery  and  false  imprisonment,  brought  by  the  plain- 
liil  in  error  against  Bcckner,  a  marshal  of  the  town  of 
Lafayette^  and  six  others. 

The  defendants  pleaded  separately  and  jointly. 

The  first  plea  was  by  all  the  defendants  but  Bechur. 

It  alleges  that  the  corporate  authorities  of  the  town  of 
Lafayette  had  passed  certain  ordinances  which  were  in 
force  at  the  date  of  the  alleged  trespasses,  by  which  it 
was  made  the  duty  of  the  marshal  to  suppress  all  riots, 
disorders,  disturbances,  and  breaches  of  the  peace,  and 
with  or  without  process  to  apprehend  all  disorderly  per- 
sons or  disturbers  of  the  peace,  and  convey  them  before 
a  justice  of  the  peace;  and  by  which  it  was  further  or- 
dained, that  if  any  person  or  persons,  when  commanded 
by  the  marshal  to  aid  him  in  apprehending  and  convev- 
'  ing  to  any  justice's  office  within  said  corporation  any  such 
ofiender,  should  refuse  or  neglect  to  obey  such  command, 
he  or  they  should,  on  conviction  thereof,  be  fined,  &c. 
The  defendants  then  aver,  that  on  the  eve  of  a  general 
mob  and  riot  in  the  night-time,  and  immediately  preced- 
ing the  commission  of  said  supposed  trespasses,  the  plain- 
tiff did,  within  the  corporate  limits  of  said  town,  violate 
the  said  ordinances  by  quan*eling  with  and  offering  to 
fight  a  person  whose  name  was  unknow^n  to  the  defend- 
ants, and  by  whooping,  screaming,  singing  blackguard 
songs,  (fee,  and  by  resisting  the  said  Beckner^  who  was 
then  and  there  marshal  of  the  said  town,  in  his  efforts  to 
take  the  said  plaintiff  into  custody;  and  that  these  de- 
fendants were  commanded  by  the  said  marshal  to  assist 
)iim,  and  they  did,  therefore,  assist  him  to  arrest  and  con- 
duct the  plaintiff*  before  a  justice  of  the  peace,  using  no 
more  force  than  was  necessary,  which  was  the  trespass 
complained  of. 

The  second  plea  was  by  Beckner  B\one,    Afler  reciting 
the  ordinances  set  out  in  the  first  plea,  it  avers  that ''  the 
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plidntiflf  did,  within  the  corporate  limits  of  said  town,  as   ^o^-  Term, 
this  defendant  was  then  and  there  informed  by  one ,  _ 


(whose  name  is  to  this  defendant  unknown,)  and  as  this        ^^ 
defendant  verily  believes,  from  such  information,  violate     Bkokcke. 
the  ordinances  of  said  president  and  trustees  of  said  town 
of  Lafayette^  above  set  forth,  by  then  and  there  quarreling 

with  and  offering  to  fight  one' ,  (whose  name  is  to  this  ^ 

defendant  unknown,)  and  by  then  and  there  profanely  \ 
cursing  and  swearing,"  &c. ;  "  wherefore,  this  defendant, ; 
fully  believing,  from  said  information,  that  the  said  plain- ^ 
tiff  had  immediately  preceding  thereto  been  guilty  of  said  ^ 
acts  and  violations  of  said  ordinances,"  did,  with  the  as-« 
sistance  of  the  other  defendants,  arrest  the  plaintiff,  &c. 

The  third  plea  is  similar  to  the  first,  but  it  was  pleaded 
by  the  defendants  jointly. 

The  fourth  plea,  by  all  the  defendants  except  Beckner^ 
after  reciting  the  ordinances,  avers  that  at  said  town,  on 
the  eve  of  a  general  mob  and  riot,  in  the  night-time,  and. 
immediately  preceding  the  commission  of  the  said  alleged 
trespasses,  these  defendants  were  informed  by  Beckner*, 
that  the  plaintiff  had  violated  said  ordinances  by  quar-  \ 
reling  with  and  offering  to  fight,  &c.,  and  that  Beckner, : 
being  marshal,  &c.,  commanded  them  to  assist  him  in  ar-' 
resting  the  plaintiff,  and,  in  obedience  to  said  command, 
they  did  assist  the  said  marshal  to  arrest  the  plaintiff, 
which  was  the  same  trespass,  &c. 

The  plaintiff  filed  two  replications,  one  to  the  first  and 
third  pleas,  and  one  to  the  second  and  fourth  pleas. 
These  replications  are  alike.  They  both  say  the  plain- 
tiff did  not  violate  the  said  ordinances  in  manner  and 
form,  &c.  The  defendant  demurred  to  the  replication  to 
the  second  and  fourth  pleas,  and  the  demurrer  being  sus- 
tained, the  Court  rendered  judgment  thereon  against  the 
plaintiff. 

We  think  the  second  plea  is  insufficient.  It  sets  up  as 
a  justification  of  the  trespasses  complained  of,  that  the 
marshal  was  informed  by  some  unknown  person  that  the 
plaintiff  had  been  guilty  of  violating  the  ordinances  re- 


Pow 

V. 
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Nov.  Tenn,  cited,  by  committing  a  breach  of  the  peace,  and  relies 
upon  the  supposed  power  of  the  officer  to  arrest  without 
process  in  such  cases.  The  authority  conferred  upon  the 
marshal  by  the  ordinance  is  similar  to  that  possessed  by 
constables  and  other  police  officers  at  common  law.  It  is 
made  his  duty  to  suppress  all  riots  and  disorders,  and  to 
apprehend  either  with  or  without  process  all  disorderly 
persons  or  disturbers  of  the  peace,  but  this  should  not  be 
construed  to  mean  that  he  should  arrest  for  a  breach  of 
the  peace  after  the  offense  had  been  committed  and  the 
disturbance  had  ceased.  The  obvious  intent  of  the  ordi- 
^nance  from  which  he  derives  his  powers,  was  to  enable 
him  to  suppress  riots  and  disorders  in  actual  progress 
without  waiting  to  procure  process,  and  to  this  extent  the 
authority  given  him  is  reasonable  and  proper,  but  an  au- 

(thority  to  arrest  for  such  offenses  after  they  had  been 
committed  without  process,  and  upon  vague  informatioii 
communicated  to  him,  would  be  unnecessary  for  the  pre- 
servation of  the  public  peace  and  liable  to  great  abuses. 
To  justify  a  constable  in  apprehending  without  process 
for  an  affray,  the  affray  must  take  place  in  his  view  and 
be  still  continuing.  After  it  is  over  he  has  no  more  power 
to  arrest  the  offenders  than  any  other  person.  CchJc  v. 
NethercoUy  6  C.  &  P.  741. — Coupey  v.  Henley ^  2  Esp.  540. 
— Fox  V.  Gaunt,  3  B.  &  Ad.  798.  The  power  given  to 
the  marshal,  who  is  one  of  the  defendants  in  this  case,  is 
not  greater  than  that  possessed  by  constables,  and  ap- 
pears to  have  been  given  with  the  view  of  placing  him 
upon  the  same  footing  with  that  class  of  officers. 

The  fourth  plea  must  also  be  considered  bad.  The 
averments  do  not  show  any  authority  in  the  marshal  to 
make  the  arrest,  and,  consequently,  they  fail  to  show  that 
he  had  any  authority  to  command  the  assistance  of  the 
other  defendants.  The  latter  might  have  required  the 
marshal  to  inform  them  what  authority  he  had,  and  it 
must  be  presumed  that  they  knew  he  had  no  authority  to 
make  the  arrest,  under  the  circumstances  of  the  case,  with- 
out a  warrant. 
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Per  Curiam. — The  judgment  is  reversed  with  costs,    ^^o^-  Tenn, 

Cause  remanded,  <&c.  '- — 

/.  Pettit  and  S.  A.  Huff,  for  the  plaintiff.  Vandeyedi 

Z.  Baird  and  E.  H.  Brackett,  for  the  defendants.  Mattoom. 


Vandeveer  v.  Mattocks. 

A  constable  lias  authority,  as  a  conseryator  of  the  peace,  to  arrest  a  person 
charged  with  a  breach  of  the  peace  committed  within  his  yiew,  and  to 
detain  him  a  reasonable  time  for  the  purpose  of  taking  him  before  a 
magistrate. 

ERROR  to  the  Orange  Circuit  Court.  Wednnday, 

November  24. 

Smith,  J. — The  plaintiff  in  error  brought  an  action  of 
trespass  for  an  assault  and  battery  and  imprisonment 
against  the  defendant  in  error  and  several  other  persons. 
The  declaration  contains  four  counts  charging  the  tres- 
pass in  several  forms. 

The  only  error  assigned  is  the  overruling  of  a  demurrer 
to  a  separate  plea  filed  by  Mattocks. 

That  plea  avers  that  on,  &c.,  a  society  or  congregation 
of  persons  had  assembled  for  the  purpose  of  religious 
worship,  and  while  actually  engaged  in  such  worship,  the 
plaintiff  refused  to  obey  the  rules  adopted  for  the  govern- 
ment of  the  assembly,  but  stood  in  the  aisles  or  passages 
between  the  seats,  refusing  to  remove  therefrom,  and 
made  a  great  noise  and  disturbance,  and  thereby  greatly 
disturbed  said  assembly;  that  the  said  defendant.  Mat- 
tocks, being  then  and  there  an  acting  constable  of  said 
township,  and  being  in  view  of  the  plaintiff^s  said  breach 
of  the  peace  and  disturbance,  for  the  purpose  of  prevent- 
ing and  stopping  said  breach  of  the  peace  and  having  the 
plaintiff  before  some  justice  of  the  peace  of  said  county 
to  answer  for  his  said  offense,  arrested  the  plaintiff  and 
took  him  into  custodv,  and  because  it  was  then  about 
eleven  o'clock  in  the  night-time,  and  an  inconvenient  and 
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Nov.  Term,    unseasonable  time  to  take  the  plaintiff  before  such  jus- 
tice of  the  peace,  and  because  the  plaintiff  requested  time 


DoNXELL  ^Q  procure  counsel  to  assist  him  on  his  trial  or  examina- 
The  Stats,  tion,  the  said  defendant  held  the  plaintiff  in  his  custody 
for  the  space  of  an  hour  and  a  half,  and  until  he  g^ave  an 
assurance  that  he  would  appear  before  a  justice  of  the 
peace  on  the  next  day,  and  as  soon  as  he  gave  such  as- 
surance, and  upon  his  request,  the  defendant  discharged 
him  from  custody ;  and  that  the  plaintiff,  when  so  arrested, 
and  while  so  in  custody,  resisted  and  endeavored  to  escape 
and  made  an  assault  upon  the  defendants,  and  divers 
other  persons  attempted  to  rescue  him  out  of  said  custody, 
wherefore  the  defendant  did  a  little  beat,  &c.,  doing  the 
plaintiff  no  more  injury  than  was  necessary  to  take  and 
keep  him  in  such  custody,  which  are  the  same  supposed 
trespasses  complained  of  in  the  declaration. 

We  think  the  demurrer  to  this  plea  was  coiTectly  over- 
ruled. A  constable  has  authority,  as  a  conservator  of  the 
peace,  to  arrest  a  person  for  a  breach  of  the  peace  com- 
mitted within  his  view,  and  to  detain^ the  offender  for  a 
t  '^  '  reasonable  time  for  the  purpose  of  taking  him  before  a 
magistrate.  The  circumstances  stated  in  the  plea  fully 
justify  the  detention  for  the  length  of  time  stated. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  P.  Thornton^  for  the  plaintiff. 

R,  Crawfordy  for  the  defendant. 


■^^V 


DoNNELL  V,  The  State. 

Section  115  of  chapter  53  of  the  R.  S.  1843,  is  void  as  being  conirarf  to 

the  constitution  of  the  United  State$, 
It  is  error  to  convict  a  person  under  that  section. 

Wednesday,         ERROR  to  the  Dccatur  Circuit  Court. 
November^.        Perkins,  J.— This  Was  an  indictment  against  Luther  A. 
Donnelly  containing  two  counts;  one  charging  him  with 


V. 

Meexin. 
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inducing  the  escape  of,  and  the  other  with  secreting,  "  a    ^ov.  Tenn, 

certain  woman  of  color,  called  Caroline,  then  being  the  !__. 

slave  of,  and  owing  service  to,  one  George  Bay,  in  the      albaiS*^ 
state  of  KcTitucky.^^ 

The  defendant  was  convicted. 

The  section  of  the  statute  of  our  state  upon  which  this 
indictment  was  grounded,  according  to  the  decision  in 
Prigg  v.  Pennsylvania,  16  Pet.  539,  is  unconstitutional  and 
void.     The  conviction  upon  it  was,  therefore,  erroneous. 

Prosecutions  under  a  state  statute  against  passing  coun- 
terfeit coin  in  the  similitude  of  the  currency  of  the  United 
States,  are  sustained  on  the  ground,  as  we  understand  by 
the  case  of  Fox  v.  Ohio,  5  How.  U.  S.  410,  as  explained 
in  United  States  v.  Maingold,  9  id.  560,  that  they  are  in 
reality  for  the  punishment  of  private  cheats  practiced 
upon  the  citizens  of  the  state  within  her  jurisdiction  by 
means  of  the  counterfeit  coin  as  the  instrument  of  effect- 
ing them.  But  state  statutes  punishing  the  enticing  away 
and  secreting  of  slaves  from  citizens  of  other  states,  are 
in  aid  of  the  execution  of  the  constitution  and  laws  of  the 
United  States  only,  and  not  for  the  punishment  of  wrongs 
perpetrated  upon  their  own  citizens. 

Per  Curiam, — The  judgment  is  reversed.  Cause  re- 
manded, &«. 

/.  Ryman,  for  the  plaintiff. 

D,  Wallace,  for  the  state. 


4* 

14T   «Wl 


The  City  of  New  Albany  v.  Meekin. 

The  share  of  the  part  owner  of  a  steam-boat  which  runs  on  the  Ohio  and 
MUstBiippi  rivers,  and  occasionally  touches  at  the  city  of  New  Albany  in 
the  course  of  her  voyages,  is  not  liable  to  be  taxed,  under  the  charter  of 
said  city,  merely  from  the  fact  that  such  part  owner  is  a  citizen  of  that 
place. 

The  Bkut  of  personal  property,  for  the  purposes  of  taxation,  does  not  fol- 
low the  domicil  of  the  owner. 

APPEAL  from  the  Floyd  Circuit  Court.  w$dne$day, 

tr         ¥f¥       A«  November  ^4. 

Vol.  III. — 61 
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Nov.  Term,       Perkins,  J. — The  City  of  New  Albany  brought  aa  action 

'. —  of  debt  against  Charles  Meekin  to  recover  the  amotint  of 

Albany*^  certain  taxes  assessed  against  him.     Meekin  pleaded  the 
^-  general  issue.     The  cause  was  submitted  to  the   Court 

J&EEXIN.  _ 

upon  the  following  statement  of  facts  agreed  to  by  the 
parties :  ^'  Defendant  is  assessed  by  plaintiff  with  a  tax 
of  75  dollars  for  the  year  1850,  and  a  tax  of  46  dollars 
and  28  cents  for  the  year  1851.  Defendant  is  and  has 
•    been  for  three  years  last  past  the  owner  of  an  interest  in 

a  certain  steam-boat  of  the  value  of dollars.    The 

other  joint  owners  of  said  boat  are  not  residents  of  the 
state  of  Indiana.  Said  boat  was  enrolled  at  LouimUe. 
Kentucky,  and  has  been,  during  said  three  years,  running 
on  the  Ohio  and  Mississippi  rivers,  and  occasionally  touch- 
ing at  New  Albany,  When  not  running,  said  boat  has  been 
laid  up  at  points  not  in  said  city.  Defendant's  joint  own- 
ership is  fairly  worth  the  sum  of ,  and  said  taxe:< 

have  been  regularly  assessed  as  the  proper  per  centage 
on  said  valuation. 

"  Defendant  objects  to  the  payment  of  said  taxes,  on  the 
ground  that  said  ownership  above  specified  is  not  taxable 
by  the  plaintiff.  It  is  agreed  that  if  the  Court  decide/' 
&c.  ^^Moodcy  and  HUlyei\  for  plaintiff.  Thornton  and  Da- 
visy  for  defendant." 

The  Court  below  decided  for  the  defendant,  and  ren- 
dered judgment  accordingly. 

The  charter  of  the  city  of  New  Albany^  section  9,  con- 
fers upon  the  "  mayor  and  council"*  of  the  corporation 
the  power  ^'  to  assess  annually,  against  each  male  inha- 
bitant of  the  city,  who  shall  be  twenty-one  yeai-s  of  age, 
sane,  and  not  a  pauper,  a  poll-tax  not  exceeding  50  cents; 
and  upon  all  lands,  tenements,  and  hereditaments,  goods 
and  chattels,  rights  and  credits,"  *'  which  are  within  the 
city,  such  ad  valorem  tax,"  <fec. ;  and  provides  that  the 
same  shall,  from  the  1st  Monday  in  April  of  each  year, 
*'  be  a  lien  upon  the  property  so  assessed,  and  a  charge 
against  the  then  owner  thereof,"  &c. 

The  question  in  this  case,  it  will  be  observed,  is  not 
what  power  of  taxation  the  state  might  have  given  to  the 
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city  of  Nein  Albany,  but  what  she  actually  has  given :  for    ^o^-  Term, 

it  will  be  admitted  that  the  city  cannot  exercise  a  power — — 

not  conferred.     The  city  has  power  to  tax  property  situ-  ^^^Xlbany*^ 
ated  within  her  limits ;  and  we  have  only  to  determine,  v. 

therefore,  whether  the  steam-boat  in  question,  or  the 
share  of  it  belonging  to  the  defendant,  is  thus  situated, 
"We  shall  not  attempt  to  lay  down  a  general  proposition 
specifying  what  property  is,  and  what  is  not,  situated  with- 
in the  corporation  of  New  Albany^  but  shall  confine  our- 
selves to  the  article  in  this  suit  subjected  to  taxation. 
And  we  think  that  neither  the  said  steam-boat,  nor  the 
share  of  the  defendant  in  it,  is  within  said  city.  It  is  cer- 
tainly, not  actually  there,  and  we  think  not  constructivelj% 
vi'ithin  the  meaning  of  the  charter.  We  do  not  think  that, 
for  the  purposes  of  taxation,  a  Court  is  authorized  to  ap- 
ply the  rule  of  law  governing  the  personal  estate  of  de- 
ceased persons  which  regards  its  situs  as  following  the  do- 
inicil  of  the  owner.  Surely  no  one  would  risk  asserting 
the  general  proposition  that,  under  the  charter  of  New 
Albany^  all  the  personal  property  owned  by  every  resident 
of  that  city,  no  matter  where  situated,  was  liable  to  be 
taxed  by  said  city;  that  if  a  citizen  of  New  Albany  was  a 
partner  in  a  steam-boat  plying  on  some  river  in  Califor- 
nia, or  in  a  flock  of  sheep  kept  upon  a  farm  in  Kentucky, 
or  in  some  part  of  Floyd  county,  in  this  state,  out  of  the 
corporation  of  New  Albany,  he  was  liable  to  be  taxed  for 
it  under  said  charter.  The  case  before  us  cannot  be  dis- 
tinguished. We  do  not  deny  that  the  state  might  have 
authorized  the  city  to  tax  such  property,  but  we  think  she 
has  not. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

/.  C.  Moodey,  for  the  appellant. 

/f.  P.  Thornton  and  C.  Dewey,  for  the  appellee. 
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Not.  Term, 
1852. 

QlVAN 

V. 

SWADLXT. 


Wedne»day, 
November  24. 


GiVAN   V,   SWADLEY. 

A  declaration  founded  on  a  written  instniment,  though  the  in&tnimeiit  is 
■without  a  date,  should  allege  a  day,  month,  and  year,  as  the  time  of  ii* 
execution;  and  if  the  allegation  is  omitted,  the  declaration  is  bad  on  spe- 
cial demurrer. 

An  agreement  by  A,  to  discharge  the  balance  of  a  judgment  due  to  B.  upon 
B.*8  delivering  to  him  a  wagon  at  a  time  specified,  is  a  sufficient  considr- 
ration  to  support  a  promise  by  B.  so  to  deliver  it. 

ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  Givan  against  Swadley,  The  declaration,  so  far  as  it 
is  necessary  to  state  it,  is  as  follows : 

The  defendant  heretofore,  to-wit,  at  the  county  afore- 
said, made  his  certain  agreement  in  writing,  which  is  not 
sealed  or  dated,  but  which  was  executed  more  than  five 
years  ago,  by  which  he  promised  to  make  and  deliver  to 
the  plaintiff,  at  the  farm  of  Geoj-ge  Pauk,  in  Motion 
county,  within  three  months  thereafter,  which  time  has 
elapsed,  a  well-finished  two-horse  wagon.  In  considera- 
tion of  which  the  plaintiff  agreed  to  discharge  the  balance 
due  him  on  a  judgment  of  80  dollars  and  36  cents,  on  the 
docket  of  Obed  FootCy  a  justice  of  the  peace  of  Indiana' 
polis;  which  wagon,  when  delivered,  was  to  1^  in  full  of 
said  judgment,  and  would  bave  been  of  the  valae  of  100 
dollars.  On  the  delivery  of  the  wagon,  at  the  time  and 
place  aforesaid,  the  plaintiff  would  have  been  ready  to 
receive  it  and  discharge  the  judgment.  The  defendant 
failed  to  deliver  the  wagon  at  the  time  and  place  afore- 
said, or  at  any  other  time  or  place,  or  pay  its  vahie,  or 
pay  said  judgment.     Damage  150  dollars. 

This  declaration  was  specictliy  demurred  to.  The 
causes  of  demurrer  assigned  were  —  1st.  That  no  time 
was  alleged  as  to  when  the  instrument  sued  on  was  exe- 
cuted ;  2d.  That  it  appeared  that  there  was  no  conside- 
ration for  the  promise. 

The  demurrer  was  sustained,  and  judgment  rendered 
for  the  defendant. 

It  is  evident  that  the  first  cause  of  demurrer  is  well 
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founded.     The  averment  that  the  defendant  had  executed    Nov.  Term, 

1852 
the  instrument  sued  on  being  material,  a  day,  month,  and — - 

year,  as  the  time  of  its  execution,  should  have  been  stated.  ^J^ 

There  is  no  rule  of  pleading  better  settled  than  that,  in  Bamhoix)mew 

personal  actions,  the  declaration  must  state  a  tiipe  when 

every  traversable  fact  happened.     1  Chitty  on  Plead.  257. 

It  is  true  that  the  time  when  an  instrument  declared  on 

was  executed,  is  not  generally  material.     It  was  not  in 

this  case;  but  still  a  time  should  have  been  stated.     The 

circumstance  that  this  instrument  was  not  dated  made  no 

difference.     It  should,  though  without  date,  have  been 

alleged  to  have  been  executed  on  a  certain  day.     The 

want  of  this  allegation  is  an  objection  only  as  to  form, 

but  as  the  objection  is  pointed  out  by  the  demurrer,  it  was 

rightly  sustained. 

The  second  cause  of  demurrer  is  unfounded.  The  con- 
sideration of  the  promise  declared  on  was  the  plaintiff's 
agreement  to  discharge  the  judgment  on  the  defendant's 
delivery  of  the  wagon  according  to  his  promise;  and  that 
was,  surely,  a  sufficient  consideration. 

But  as  the  first  cause  of  demurrer  is  valid,  the  judg- 
ment for  the  defendant  is  right. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

D.  Mace  and  W.  C,  Wilson,  for  the  plaintiff. 

R.  C.  Gregory  and  R,  JoTies^  for  the  defendant. 


Davis  and  Others  v.  Bartholomew. 

The  statute  of  1834  enacts  that  a  married  woman  may,  by  joining  in  a  deed 
with  her  husband,  release  or  convey  her  dower. 

A  deed  executed  while  the  statute  of  1824  was  in  force,  contained  the  fol- 
lowing, which  were  the  only  words  affecting  the  dower  of  the  wife,  to- 
wit:  "  In  witness  whereof  the  said  J.  S.  and  R.,  his  wife,  who  hereby 
relinquishes  her  right  of  dower  in  the  above  premises,  have  hereunto  set 
their  hands,  the  date  above  written."  Held,  that  under  the  said  statute, 
the  words  quoted  amount  to  a  release  of  dower. 


486 


CASES  IN  THE  SUPREME  COURT 


1852. 

Dayib 

v. 

Baetholomxw 


Wednesdayt 
November  24. 


Not.  Term,    The  certificate  of  acknowledgment  of  a  deed  executed  bj  husband  and  wife 

while  the  statute  of  lt'24  was  iu  force,  was  as  follows:  State  of  Indi- 
ana, Tippecanoe  county,  ss.  Before  me,  D.  B.,  recorder  within  and  for 
said  county,  porsonally  came  J.  B.  and  /?.,  his  wife,  the  grantors  named 
in  the  abore  deed  of  conveyance,  and  being  by  me  examined  concerniuir 
the  same,  acknowledged  it  to  be  their  voluntary  act  and  deed  for  the 
uses  and  purposes  therein  mentioned.  And  the  said  jR.,  the  wife  of  the 
said  J.,  having  been  by  me  examined  beparate  and  aj^art  from  her  8aid 
husband,  as  required  by  law,  touching  the  above  deed,  declared  that  >he 
signed,  sealed,  and  delivered  the  same,  of  her  own  free  will  and  accord, 
without  any  coercion  or  compulsion  of  her  said  husband,  and  that  ^he 
thereby  relinquished  all  her  right  and  claim  to  dower  in  the  said  pre- 
mises. In  witness,  <fcc.  Held,  that  the  certificate  was  sufficient  under 
the  statute  of  l^^ii. 

The*  joining  by  a  married  woman  with  her  husband  in  the  coTenants  con- 
tained in  a  deed  of  land,  does  not  convey  or  release  her  dower.. 

The  signature  and  seal  of  a  married  woman  to  a  deed  executed  bv  her  hus- 
band, are  not  sufficient  of  themselves  to  release  her  dower. 

To  bar  dower,  the  deed  itself  must  contain  the  words  necessary  to  consti- 
tute a  conveyance  or  release,  and  it  cannot  be  aided  by  the  certificate  of 
acknowledgment. 

Dower  lies  against  a  tenant  in  common  before  partition. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — This  was  a«biU  in  chancery  filed  on  the 
29th  of  November y  1849,  by  Rebecca  Bartholomew  against 
James  Davis  and  others.  The  object  of  the  bill  was  to 
obtain  dower  in  a  certain  lot  of  ground  in  Lafayette,  The 
bill  was  demurred  to  and  the  demurrer  overruled.  The 
defendants  having  refused  to  answer,  the  bill  was  taken 
as  confessed,  and  a  decree  rendered,  giving  to  the  com- 
plainant dower  in  said  lot.  Commissioners  were  appoint- 
ed to  assign  the  dower. 

The  material  facts  stated  in  the  bill  are  as  follows : 

On  the  13th  of  October^  1829,  one  John  Stockton^  being 
seized  in  fee  of  a  certain  tract  of  land  in  Tippecanoe 
county,  sold  and  conveyed  the  same  to  Jeremiah  Bartholo- 
mewy  the  then  husband  of  the  complainant.  On  the  19th 
of  October,  1829,  said  Jeremiah  Bartholomew  and  his  wife, 
the  complainant,  executed  to  James  Davis,  one  of  the  de- 
fendants, a  deed  as  follows : 

This  indenture,  made  the  19th  day  of  October,  1829,  be- 
tween Jeremiah  Bartholomeu^  of  the  county  of  Tippecanoe,  in 
the  state  of  Indiana^  of  the  first  part,  and  James  Davis,  of 
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* 

the  county  and  state  aforesaid,  of  the  second  part,  witness-    Nov-  Term, 

.  1652 

eth,  that  the  said  party  of  the  first  part,  in  consideration  of  - 


the  sum  of  550  dollars,  lawful  money  of  the  United  States^  y. 

to  him  in  hand  paid  by  the  said  party  of  the  second  part,  Baetholombw 
the  receipt  whereof  is  hereby  acknowledged,  does  hereby 
grant,  bargain,  sell,  convey,  and  confirm  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever, 
all  that  certain  tract  or  parcel  of  land  situate,  &c.  To- 
gether with  all  the  hereditaments,  &c.,  and  all  the  estate, 
right,  title,  claim,  and  interest  whatsoever  of  the  said  party 
of  the  first  (part),  either  in  law  or  equity,  of,  in,  iChd  to  the 
above-described  premises  with  the  hereditaments  and  ap- 
purtenances. To  have  and  to  hold  the  premises  above- 
mentioned  and  described  to  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever.  And  the  said  Jere- 
miah  Bartholomew  does  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  grant,  and  agree,  to,  and 
with  the  said  James  Davis,  his  heirs,  executors,  adminis- 
trators, and  assigns,  that  he,  the  said  party  of  the  first 
part,  is  lawfully  seized  in  fee  of  the  aforesaid  granted 
premises,  that  they  are  free  from  all  incumbrances,  that 
he  is  the  true  and  lawful  owner  of  said  premises,  and  has 
good  right,  full  power,  and  lawful  authority,  to  sell  and 
convey  the  same  in  manner  and  form  aforesaid.  And 
further,  that  he,  the  said  party  of  the  first  part,  for  him- 
self, his  heirs,  executors,  and  administrators,  will  warrant 
and  forever  defend  the  aforesaid  granted  premises  with 
the  appurtenances  and  every  part  thereof  to  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  against 
all  lawful  claims  and  demands  of  any  person  and  all  per- 
sons whomsoever.  In  witness  whereof  the  said  Jeremiah 
Bartholomew  and  Rebecca,  his  wife,  who  hereby  relinquishes 
her  right  of  dower  in  the  above  premises,  have  hereunto 
set  their  hands,  date  above  written.  Jeremiah  Bartholomew 
[seal],  Rebecca  Bartholomew  [seal].  Signed,  sealed,  and 
delivered  in  the  presence  of  David  Biighei\ 

The  certificate  of  acknowledgment  of  this  deed  is  as 
follows : 

State  of  Indiana.  Tippecanoe  county,  ss.     Before  me, 


Dayib 
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Not.  Term,  Danid  BiLgher^  recorder  within  and  for  said  county,  per- 
.  sonally  came  Jeremiah  Bartholomew  and  Rebecca^  his  wife, 
the  grantors  named  in  the  above  deed  of  conveyance,  and 
Baktholohxw  being  by  me  examined  concerning  the  same,  acknow- 
ledged it  to  be  their  voluntary  act  and  deed  for  the  uses 
and  purposes  therein  mentioned.  And  the  said  Rebecca, 
the  wife  of  the  said  Jeremiah  ^  having  been  by  me  exa- 
mined separate  and  apart  from  her  said  husband,  as  re- 
quired by  law,  touching  the  above  deed,  declared  that  she 
signed,  sealed,  and  delivered  the  same  of  her  own  free 
will  and  accord,  without  any  coercion  or  compulsion  of 
her  said  husband;  and  that  she  thereby  relinquished  all 
her  right  and  claim  to  dower  in  the  said  premises.  In 
witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
19th  of  October^  1829.     Daniel  Bugher  [seal],  recorder. 

This  deed  is  indorsed  as  follows :  A  true  record.  Re- 
corded Jantuz7y  3d,  1831.     Daniel  Bugher ^  recorder. 

The  land  described  in  this  deed  is  the  same  land  sold 
and  conveyed  as  aforesaid  by  Stockton  to  Bartholomew, 

On  the  3d  of  November^  1829,  the  said  Jeremiah  Bartho- 
lomew and  the  complainant,  his  wife,  and  said  James  Da- 
viSy  and  his  wife,  executed  to  one  Canada  Fink  a  deed  as 
follows : 

This  indenture,  made  the  3d  of  November y  1829,  be- 
tween Jeremiah  Bartholomew  and  James  Davis,  of  the  coun- 
ty of  Tippecanoe,  in  the  state  of  Indiana,  of  the  first  part, 
and  Canada  Fink  of  the  same  place,  of  the  second  part, 
witnesseth,  that  the  said  party  of  the  first  part,  in  consi- 
deration of  the  sum  of  207  dollars,  lawful  money  of  the 
United  States,  to  them  in  hand  paid  by  the  said  party  of 
the  second  part,  the  receipt  whereof  is  hereby  acknow- 
ledged, do  hereby  grant,  bargain,  sell,  convey,  and  con- 
firm unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  all  that  certain  tract,  &c.,  with  all  the 
hereditaments  and  appurtenances  thereunto  belonging  or 
in  anywise  appertaining;  and  all  the  estate,  right,  title, 
plaim,  and  interest  whatsoever,  of  the  said  party  of  the 
first  part,  either  in  law  or  equity,  of,  in,  and  to  the  above- 
described  premises,  with  the  said  hereditaments  and  ap- 
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partenancea.    To  have  and  to  hold  the  premises  above   ^o^-  I'enn, 
mentioned  and  described,  to  the  said  party  of  the  second 


part,  his  heirs  and  assigns  forever.  And  the  said  Bartho-  ^^^ 
lomew  and  Davis^  and  their  wives,  do  for  their  heirs,  exe-  Babtholomiw 
cutors,  and  administrators,  covenant,  grant,  and  agree,  to 
and  with  the  said  Canada  Fink,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  that  they,  the  said  party  of  the 
first  part,  are  lawfully  seized  in  fee-simple  of  the  afore- 
said granted  premises,  that  they  are  free  from  all  incum- 
brances, that  they  are  the  true  and  lawful  owners  of  said 
premises,  and  have  good  right,  full  power,  and  lawful  au- 
thority to  convey  and  sell  the  same  in  manner  and  form 
aforesaid.  And  further,  that  they,  the  said  party  of  the 
first  part^  for  themselves,  their  heirs,  executors,  and  ad- 
ministrators, will  warrant  and  forever  defend  the  afore- 
said premises,  with  their  appurtenances,  and  every  part 
thereof,  to  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  against  all  lawful  claims  and  demands  of 
any  person  and  all  persons  whomsoever.  In  witness 
whereof  the  said  Bartholomew  and  Davis,  and  their  wives, 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written.  Jeremiah  Bartholomew  [seal].  Rebecca 
Bartholomew  [seal].  James  Davis  [seal].  Mary  Davis 
[seal].  Signed,  sealed,  and  delivered  in  the  presence  «of 
Daniel  Bugher, 

The  certificate  of  acknowledgment  to  the  last-named 
deed  is  as  follows : 

State  of  Indiana,  Tippecanoe  county,  ss.  Before  me, 
Daniel  Bugher,  recorder  within  and  for  said  county,  per- 
sonally came  Jeremia/i  Bartholomew,  James  Davis,  and  their 
wives,  the  grantors  named  in  the  above  deed  of  convey- 
ance, and  being  by  me  examined  concerning  the  same, 
acknowledged  it  to  be  their  voluntary  act  and  deed  for 
the  uses  and  purposes  therein  mentioned.  And  the  said 
Rebecca  and  Mary,  the  wives  of  the  said  Bartholomew  and 
Davis,  having  been  by  me  examined  separate  and  apart 
from  their  said  husbands,  as  required  by  law,  touching 
the  above  deed,  declared  that  they  signed,  sealed,  and  de- 
livered the  same  of  their  own  free  will  and  accord,  with- 
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Not.  Term,    oot  any  coercion  or  compulsion  of  their  said  husbands, 

and  that  they  thereby  relinquished  all  their  right  and 

l^^vis       claim  to  dower  in  the  said  premises.    In  witness  whereof 

Baktbolowv  I  have  hereunto  set  my  hand  and  seal  this  3d  of  NovefiAerj 

1829.     Daniel  Bugher  [seal],  recorder. 

The  last-named  deed  is  indorsed  as  follows :  A  true 
record.  Recorded  October  18th,  1830.  Daniel  Bugher 
[seal],  recorder.  The  lot  in  which  the  bill  prays  dower  is 
a  part  of  the  land  described  in  the  last-named  deed,  and 
is  a  part  of  the  tract  described  in  the  aforesaid  convey- 
ance to  Davis, 

Bartholomew,  the  complainant's  husband,  died  in  1843. 

On  the  16th  of  October ,  1849,  the  complainant  demand- 
ed her  dower  iu  said  lot  of  ConneUy,  one  of  the  defend- 
ants, who  was  then  in  possession  of  the  premises  under 
a  title  derived  from  said  Fink. 

The  first  question  is,  whether  the  complainant's  claim 
to  dower  was  affected  by  the  deed  which  she  and  her  hus- 
band executed  to  Davis. 

The  only  words  in  that  deed  bearing  on  the  question 
are  the  following :  ^'In  witness  whereof  the  said  Jere- 
miah Bartholomew  and  Rebecca,  his  wife,  who  hereby  relin- 
quishes her  right  of  dower  in  the  above  premises,  have 
hareunto  set  their  hands,  date  above  written.'^ 

The  statute  of  1824,  which  governs  this  case,  expressly 
enacts  that  a  married  woman  may,  by  joining  in  a  deed 
with  her  husband,  release  or  convey  her  dower.  Acts  of 
1824,  p.  334. 

There  can  be  no  doubt,  we  think,  but  that  the  above- 
quoted  words  amount  to  a  release  of  dower. 

The  certificate  of  acknowledgment  is  sufiicient  under 
the  statute  of  1824,  which  was  in  force  when  it  was  given. 
Stevens  v.  Doe  d,  Henry^  6  Blackf.  475. 

The  complainant,  therefore,  by  her  deed  to  Davis,  part- 
ed with  her  dower  in  the  moiety  of  the  land  described  in 
that  deed. 

The  next  question  is  as  to  the  effect  of  the  aforesaid 
deed  to  Fink  on  the  complainant's  claim. 

The  only  parts  of  this  deed  relied  on  against  the  com- 
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plainant  are  her  covenants  that  the  party  of  the  first  part,   Nor.  Term, 
that  is,  her  husband  and  Davis,  were  lawfully  seized  of 


the  premises ;  that  the  premises  were  free  from  incum-        ^^^'" 
brances ;  that  said  party  of  the  first  part  were  the  lawful  Baetholomitt 
owners  of  the  premises,  and  had  good  right  to  sell  the 
same ;  and  that  said  party  of  the  first  part  would  warrant 
and  defend  the  premises  to  the  party  of  the  second  part. 

These  covenants  do  not  amount  to  a  conveyance  or  re- 
lease of  dower.  They  are  the  mere  covenants  of  a  mar- 
ried woman  which  she  had  no  power  to  make,  and  by 
which  she  is  not  bound.  Aldridge  v.  Burlison  et  tu:.,  3 
Blackf.  201. 

The  effect  of  this  deed,  therefore,  is  the  same  as  if  the 
complainant  had  not  been  mentioned  at  all  in  the  body 
of  it.  Her  signature  and  seal  are  to  the  deed,  but  they 
are  not  sufiicient,  of  tlicmselves,  to  bar  her  claim.  Cox 
et  al.  v.  Wells,  7  Blackf  410. 

Nor  is  the  complainant  barred  of  her  dower  by  the  cir- 
cumstance, that  the  justice's  certificate  states  that'she 
acknowledged  before  him  that  she  had  voluntarily  execu- 
ted the  deed,  and  thereby  relinquished  her  right  of  dower. 
The  deed  itself  must  contain  the  words  necessary  to  con- 
stitute a  conveyance  or  release,  or  the  claim  of  dower  is 
not  barred.     4  Kent's  Comm.  59. 

From  the  view  we  have  taken  of  the  case,  it  appears 
that  a  decree  should  have  been  rendered  in  favor  of  the 
complainant  for  dower  in  an  undivided  moiety  of  the  lot 
in  Lafayette  described  in  the  bill. 

That  dower  lies  against  a  tenant  in  common  before  par- 
tition, is  decided  in  Sutton  etux.w.  Rolfey  3  Levinz,  84. 

Per  Curiam, — The  decree  is  reversed,  with  costs.  Cause 
remanded  with  instructions  to  the  Circuit  Court  to  render 
a  decree  in  favor  of  the  complainant  for  dower  in  an  un* 
divided  moiety  of  the  lot  described  in  the  bill. 

Z.  Bairdf  for  the  appellants. 
r.  W.  Chase,  for  the  appellees. 


492 


CASES  IN  THE  SUPREME  COURT 


Wot.  Term, 
1852. 

-■-    -  ■  — 

Howell 

V. 

Lemon. 


Friday, 
November  26. 


Howell  v.  Lemon  and  O.thers. 

Debt  upon  a  promissory  note  for  70  dollars.  The  defendants  pleaded,  that 
the  plaintiff  had  previously  purchased  a  printing-office  and  fixtures  of 
A.  and  B.  at  a  price  specified,  and  had  given  them  a  mortgage  to  secure 
the  purchase-raoney ;  that  on  the  Bame  day  the  plaintiff  ^d  the  printing- 
office,  Ac,  to  the  defendants  for  70  dollars,  and  took  their  note  therefor, 
being  that  sued  on,  and  that  the  defendantH  were  to  have  the  pririlegc 
of  purchasing  the  claim  of  A.  and  B.  upon  such  terms  as  they  conld, 
and  if  they  should  make  the  purchase  so  as  to  release  the  plaintiff  from 
any  liability  to  A.  and  B.,  the  defendants  were  to  hare  the  ownership 
upo*  paying  the  plaintiff  the  amount  specified  in  said  note,  bat  if  thev 
should  not  make  the  purchase,  they  were  to  pay  said  sum  of  70  dollan 
for  the  use  of  the  property  a  year,  during  which  time  the  plaintiff  agreed 
to  assure  the  possession  of  it.  The  plea  then  averred  that  the  defend- 
ants had  purchased  the  claim  of  A.  and  B  and  procured  the  plaintiff'* 
release  from  all  claims  of  A.  and  B.  for  the  purchase-money,  wherehy 
tiiey  became  invested  with  the  entire  property  in  the  printing-office, 
d^c,  and  so  the  consideration  of  the  note  had  failed.  Held,  that  the 
facts  showed  no  failure  of  consideration,  and  that  the  plea  was  bad. 

ERROR  to  the  Madison  Circuit  Court. 

Smith,  J. — Debt  upon  a  promissory  note  for  the  pay- 
ment of  70  dollcu's,  made  by  Lemon  and  jRyrzn  in  favor  of 
the  plaintiff  in  error. 

The  defendants  below  pleaded  the  general  issue,  and 
also  a  special  plea  stating  certain  facts  which  they  averred 
amounted  to  a  failure  of  consideration.  A  demurrer  to 
the  special  plea  was  overruled,  and  judgment  was  there- 
upon rendered  for  the  defendants. 

That  plea  alleged  that  an  agreement  in  writing  had 
been  entered  into  by  the  parties  at  the  time  the  note  was 
made.  The  agreement  was  set  out  on  oyer  and  b,  sub- 
stantially, to  the  following  effect :  That  HoweUy  the  plain- 
tiff below,  had  previously  purchased  a  certain  printing- 
office  and  fixtures  of  Woolman  and  Brownlee  at  the  price 
of  500  dollars,  and  had  given  the  latter-named  persons  a 
mortgage  thereon  to  secure  the  payment  of  the  purchase- 
money  ;  that  Howell  had,  on  the  day  of  making  this  agree- 
ment, sold  the  said  printing-office  and  fixtures  to  the  de- 
fendants for  70  dollars,  and  had  taken  their  note  there- 
for; (this  was  the  note  now  sued  upon).    And  that  the  de- 


OP  THE  STATE  OF  INDIANA.  498 

fendants  were  to  have  the   privilege  of  purchasing  the    ^^^-  Term, 

claim  of  Woolman  and  Bratcnlce  upon  such  terms  as  they  '- — - 

could,  and  if  they  succeeded  in  purchasing  Woolman  and  ^^^^ 
Broivnkc's  claim,  so  as  to  release  Howell  from  any  liability  Lmoif. 
to  those  persons,  the  defendants  were  to  have  the  owner- 
ship of  the  property,  they  paying  to  Howell  only  the  70 
dollars  in  the  note  specified ;  but  if  they  did  not  purchase 
the  claim  of  Woolman  and  Brownlce  they  were  to  pay  the 
said  sunvof  70  dollars  for  the  use  of  the  property  for  a 
period  of  one  year,  during  which  time  Howell  agreed  to 
assure  the  possession  of  it. 

The  defendants  averred  that  they  did  purchase  the  claim 
of  Woolman  and  Brownlec,  and  procure  the  release  of  the 
plcRntifT  from  all  claims  against  him  for  the  purchase- 
money  he  had  agreed  to  pay  Wodman  and  Brownlee, 
wherefore,  the  defendants  say  they  have  become  invest- 
ed with  the  entire  property  in  said  printing-office  and  fix- 
tures, and  the  consideration  of  said  note  has  failed. 

The  Court  below  must  have  misapprehended  the  terms 
of  the  agreement  thus  set  out.  It  is  distinctly  stated  that 
the  note  was  to  be  paid  whether  the  defendants  purchased 
the  claim  of  Woolman  and  Brownlee  or  not.  If  they  did 
purchase  that  claim,  the  consideration  was  the  purchase 
of  the  rights  which  the  pjaintiff  had  acquired,  or  the  trans- 
fer of  his  bargain  with  Woolman  and  Brownlee  to  the  de- 
fendants. If  they  did  not  purchase  it,  they  were  to  pay 
the  sUm  specified  for  the  rent  of  the  property.  Their 
averment  that  they  did  purchase  Woolman  and  Brownlee^a 
claim  does  not  show  any  failure  of  the  consideration. 

Per  Curiam,  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  KilgorCy  for  the  plaintiff*. 

/.  Davis,  for  the  defendants. 


494  CASES  IN  THE  SUPREME  COURT 

Nov.  Tenn, 

—      -- —       Harris  and  Others  v.  Doe  on  the  Demise  of  Spekcer. 

Habuis 

j)^2.  ^^^  ^^^  article  of  the  treaty  made  by  the  United  States  on  the  6th  of  Octo- 

ber, 1818,  with  the  Miami  natioD  of  Indians,  provided  that  the  several 
tracts  of  land  which  the  United  States  therein  engaged  to  grant  should 
never  be  transferred  by  the  grantees  or  their  heirs  without  the  approb*- 
tion  of  the  president  of  the  United  States.  Pursuant  to  the  treaty  cut- 
tain  premises  were  granted  to  B.,  an  Indian  woman,  aud  afterwards  the 
president,  upon  her  petition,  gave  his  approval  to  her  selling  a  par:  of 
the  land  and  to  the  division  of  the  rest  among  her  children.  She  did 
accordingly  sell  a  part  of  the  land,  but  shortly  afterwards  died  witbo*:: 
having  made  any  partition  of  the  residue  to  her  children.  Held,  Uiii 
the  children  took  the  land  by  descent  aud  could  not,  therefore,  conrer 
it,  and  that  a  deed  of  conveyance  from  them  was  not  voidable  merelj. 
but  void. 
A  party  whose  land  has  been  sold  at  sheriff's  sale  upon  an  execution  against 
him,  cannot,  in  ejectment  to  recover  poss(*8siou  of  the  premises,  thm 
that  his  own  title  was  defective,  to  prevent  a  recovery;  but  third  per"H;n- 
in  possession  may. 

Z^^^l   c.a        APPEAL  from  the  Allen  Circuit  Court. 

Smith,  J. — This  was  an  action  of  ejectment  commenced 
by  the  appellee.  At  the  February  term  of  the  Circuit 
Court,  in  1848,  Samud  Harris  applied  and  was  admitted 
as  defendant.  At  the  October  term  following,  by  consent 
of  the  plaintifTs  lessor,  Steinberg  and  Fell  were  made  de- 
fendants with  Harris  upon  the  usual  terms. 

At  the  said  last-mentioned  term  of  the  Circuit  Court, 
there  was  a  trial  by  jury  which  resulted  in  a  verdict  for 
the  plaintiff.  A  motion  for  a  new  trial  was  overruled  and 
the  plaintiff  had  judgment. 

All  the  evidence  is  set  out  in  a  bill  of  exceptions. 

The  plaintiff's  lessor  claimed  title  under  a  sheriff's  deed. 
made  pursuant  to  a  sale  of  the  premises  in  controversy 
by  virtue  of  an  execution  which  had  issued  on  a  judg- 
ment against.  Samuel  Harris,  in  favor  of  one  Dawson,  ren- 
dered by  the  Allen  Circuit  Court  in  October y  1838. 

The  plaintiff  also  gave  in  evidence  a  deed,  dated  Matf 
Ist,  1834,  executed  by  Elisha  B.  Harris,  and  wife,  convey- 
ing the  premises  to  Samuel  Harris,  with  covenants  of  ^- 
neral  warranty. 

There  was  also  proof  that  Elisha  B.  Harris  bad  been  »n 


OF  THE  STATE  OF  INDIANA.  495 

possession  of  the  premises  prior  to  the  commencement  of  ^o^-  Term, 
:,.       .^                 f              r                                                       JQ52. 
this  smt.  


The  plaintiff  further  proved  that  the  title  of  Elisha  B.  ^^ 
Harris  was  founded  on  a  deed  dated  January  Ist,  1831,  1>ok. 
executed  to  him  by  certain  persons  as  the  heirs  of  one 
Josette  Beaubien,  to  whom  the  premises  in  question  had 
been  granted  by  the  United  States  pursuant  to  a  treaty 
with  the  Miami  nation  of  Indians,  made  on  the  6th  of 
October^  1818. 

The  6th  article  of  that  treaty  provided  that  the  several 
tracts  of  land,  which  the  United  States  therein  engaged  to 
grant,  should  never  be  transferred  by  the  grantees  or  their 
heirs,  without  the  ap|robation  of  the  president  of  the 
United  States, 

It  was  proved  that  Josette  Beavbien,  about  the  year 
1825,  petitioned  the  president  of  the  United  States  for  au- 
thority to  sell  a  portion  of  the  land  granted  to  her  to  pro- 
cure means  for  her  support,  and  to  ^ivide  the  remainder 
among  her  children.  This  application  was  granted  by 
the  pFesident  of  the  United  States,  and  his  approval,  un- 
der the  authority  vested  in  him  by  the  6th  article  of  the 
treaty,  to  sell  a  portion  of  the  land  and  to  divide  the  re- 
mainder among  her  children,  was  given. 

Josette  Beaubien  did  accordingly  sell  a  portion  of  the 
land,  but  shortly  after,  in  the  same  year,  1825,  died,  with- 
out having  made  any  partition  of  the  remainder  to  her 
childrin.  Those  children  made  their  deed  to  Elisha  B. 
Harris  as  heirs,  and  not  as  the  grantees,  of  their  mother, 

■ 

Josette. 

It  is  contended  by  the  counsel  for  the  defendant  in  er- 
ror, that  the  consent  of  the  president  of  the  United  States 
to  the  alienation  of  the  premises,  having  been  once  given, 
no  further  approbation  was  necessary  to  enable  the  heirs 
of  Josette  to  make  the  conveyance  to  Elisha  B.  Harris.  It 
is  said  the  estate  existed  in  the  heirs  in  the  same  quality 
and  to  the  same  extent,  whether  they  took  as  purchasers 
under  a  division  or  by  descent.  We  do  not  know  that 
such  would  be  the  case.  If  their  mother  had  m€tde  a  di- 
vision, she  might  or  might  not  have  made  an  equal  one. 
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Nov.  Term,    The  restriction  upon  the  ability  of  the  Indians  to  conyeT 

: the  lands  granted  to  them  by  the  treaty,  was  intended  for 

^^^^  their  benefit,  and  such  restrictions  have  always  received 
Dob.  a  liberal  construction.  It  is  founded  upon  the  suppteition 
that  they  are  incompetent  to  traffic  with  the  whites  upon 
equal  terms,  as  a  general  rule,  and  from  their  simplicity  and 
ignorance  liable  to  be  easily  imposed  upon.  The  govern- 
ment, in  giving  lands  to  them,  humanely  desired  to  pro- 
tect them  from  such  imposition,  and  provided  that  they 
should  not  transfer  them,  unless  the  president  of  the 
United  States  should  be  satisfied  that  the  transfer  was  a 
judicious  one,  and  made  for  a  reasonable  consideration. 

The  president,  in  giving  his  consent  to  a  petition  for 
authority  to  sell  such  lands,  would  undoubtedly  be  influ- 
enced by  the  particular  circumstances  of  the  case,  such 
as  the  capacity  or  discretion  of  the  person  desiring  such 
authority,  the  object  for  which  the  sale  was  to  be  made^ 
&c.  We  do  not  thiqk  it  would  be  proper  to  apply  his 
consent  given  to  one  person  to  sell  to  a  sale  by  another 
person.  In  this  case,  the  mother,  Josettey  may  have  been 
a  very  competent  person  to  make  sale  of  the  premises, 
and  her  heirs  totally  incompetent.  It  is  not  to  be  inferred 
^at  because  the  president  consented  to  a  sale  by  JostUe 
that  he  would,  therefore,  have  consented  to  a  sale  by  ber 
heirs,  and  as  Joselte  did  not  exercise  the  authority  given 
to  her  to  divide  the  land  among  her  children,  the  latter 
must  be  considered  as  having  taken  it  by  desceit  and 
with  the  restriction  upon  their  ability  to  transfer  it  pr(^ 
vided  by  the  treaty.  Josette  may,  herself,  for  anything 
we  know  to  the  contrary,  have  finally  concluded  that  her 
children,  or  some  of  them,  were  unfit  to  be  entrusted  with 
the  power  to  convey  their  land,  and  for  that  reason  pu^ 
posely  refrained  from  making  a  division  among  them. 

It  is  also  urged  that  a  subsequent  approbation  of  the 
president  might  have  made  the  deed  of  JoscUe's  heirs 
good,  and  that  it  was  voidable  merely.  There  is,  hoH- 
ever,  no  proof  of  any  such  subsequent  approbation. 

We  think,  therefore,  that  in  this  case,  the  titie  to  the 
premises  in  controversy  is  shown  to  be  outstanding  in 
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the  heirs  of  Josette  BeaubieUy  and  the  plaintiff  must  fail    ^^^-  ''^«""' 

unless  the  defendants  are  precluded  from  availing  them-  *- — 

selves  of  this  fact.     It  is  well  established  that  an  execu-         ^^^ 
tion-defendant  cannot  avail  himself  of  this  species  of  de-     Board  of 

^  COMMtfiSION- 

fence  against  a  purchaser  at  a  sale  under  the  execution,  ms  of  Marion    - 
and  had  Samuel  Harris  been  the  sole  defendant,  the  plain-        ouktt. 
tiff  would  have  still  been  entitled  to  recover  his  term,  for 
Saniuel  Harris  would  not  have  been  permitted  to  resist 
the  claim  of  the  plaintiff  to  be  placed  in  possession  by 
alleging  that  his  own  title  was  defective. 

But  the  other  two  defendants,  Steinberg  and  Fell,  do  not 
stand  upon  the  same  ground,  and  it  being  admitted  that 
they  were  in  possessioiV  of  the  premises,  they  cannot  be 
turned  out  without  a  good  title  being  shown  in  the  plain- 
tiff.    The  judgment  must,  consequently,  be  reversed.  '^^ 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R:  Brackenridge  and  D.  H.  Colericky  for  the  appellants. 

J,  B.  Howe,  for  the  appellee. 


Gaston  v.  The  Boakd  of  Gommissionebs  of  Marion  County. 

ff 

A  po$t  mortem  czamiDation  made  by  a  physician  at  the  request  of  the  coro- 
ner is  not  a  service  covered  by  the  physician's  employment  to  attend 
upon  the  county  poor. 

A  physician  is  not  entitled  to  any  greater  compensation  for  traveling  to  and 
giving  evidence  at  a  coroner's  inquest,  in  obedience  to  a  subpoBua,  than 
any  other  witness. 

The  expenditure  of  labor  and  skill  by  the  physician  in  a  post  mortem  exa- 
mination will,  however,  entitle  him  to  additional  compensation. 

The  coroner  may,  where  a  poBt  mortem  examination  is  necessaiy,  employ  a 
physician  to  make  the  examination  and  the  county  will  be  liable  for  the 

expense. 
The  board  of  commissioners  of  a  county  have  jurisdiction  of  the  claim  of 
a  physician  for  services  rendered  in  a  post  mortem  examination  made  at 
the  request  of  the  coroner,  and  the  judgment  rendered  by  the  board  on 

Vol..  III.— as 
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Not.  Term, 
1852. 

GASTOir 

V. 

Board  of 

commissiox- 

XBS  OF  Marion 

COUNTT. 

Friday, 
Noumher  36. 


the  claim,  if  brought  before  them  according  to  the  statate,  ia,  while  ua- 
reveraed,  conclusive. 
To  give  the  board  jurisdiction  of  the  claim,  it  is  not  necessary  that  it 
should  be  brought  before  them  like  a  formal  suit  at  li 


ERROR  to  the  Marian  Circuit  Court. 

Perkins,  J. — Dr.  Gaston  sued  the  commissioners  of  Ma- 
rion county  for  services  rendered  in  a  post  mortem  exami- 
nation of  the  body  of  a  deceased  person,  which  examina- 
tion was  made  upon  the  call  of  the  coroner  of  the  county. 
Judgment  for  the  defendant  in  the  Circuit  Court. 

The  case  was  submitted  and  decided  upon  the  follow- 
ing agreement  as  to  the  facts : 

*'  It  is  agreed  that  an  inquest  wab  held  over  the  body  of 
James  Smither  on  the  14th  oi  March,  1849,  in  the  county  of 
Marion,  by  Peter  Newland,  as  the  coroner  of  said  county; 
and  that  he  is  the  coroner  of  said  county ;  that  for  the 
purpose  of  enabling  the  jury  to  determine  by  what  means 
the  said  James  Smither  (who  it  was  supposed  came  to  hii 
death  by  poisoning)  came  to  his  death,  it  was  necessai}* 
to  have  a  post  mortem  examination  of  the  body  of  said 
Smither,  who  had  been  dead  and  buried  eight  days;  that 
the  plaintiff  was  subposnaed  by  said  coroner  for  that  pur- 
pose, and,  failing  to  attend  upon  said  subpcena,  an  attach- 
ment was  issued  for  said  plaintiff,  who  was  accordingly 
attached  and  brought  thereunder  to  Pike  township,  in  said 
county,  where  said  inquest  was  held;  and  there,  under 
the  direction  of  said  coroner,  made,  with  the  assistance 
of  others,   the  post  mortem   examination   of  said  Jamts 
Smitfier,  deceased,  and  was  there  sworn  as  a  witness  in 
the  case,  and  testified  to  said  jury  as  a  witness,  and  com- 
municated to  them  the  result  of  that  examination,  and 
his  opinion  of  the  means  by  which  said  Smither  came  to 
his  death;''  that  the  examination  was  fourteen  miles  from 
the  residence  and  office  of  said  Gaston,  and  occupied  the 
space  of  two  hours ;  that  said  Gaston  had,  previously  to 
commencing  this  suit,  filed  his  claim  for  compensation 
with  the  county  commissioners  who  had  rejected  it,  and 
no  appeal  had  been  taken;  that  at  the  time  said  Gasip» 
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made  said  examination  he  was  one  of  the  physicians  em-    ^'>^-  Te™, 
ployed  by  the  county,  at  a  given  salary,  to  attend  upon 


all  county  paupers ;  that  if  he  is  entitled  to  recover  at  all       c^A8Tox 
in  this  case,  the  judgment  shall  be  for  25  dollars.  Boaed  of 

mi.  ..  iirri  jiXf7/»  COMMI8SION- 

This  agreement  is  signed  by  Kctcham  and   laylor  lor  KRBopMAsioif 
the  plaintiff,  and  R.  L.  Walpde  for  the  defendants.  Oomn, 

The  service  rendered  in  this  case  by  Dr.  Gaslon  was 
not  covered  by  his  employment  to  attend  upon  the  county 
poor.  §He  was  entitled  to  no  compensation  for  that  ser- 
vice so  far  as  the  traveling  and  giving  testimony  in  obe- 
dience to  the  subpoena  were  concerned,  beyond  that  of  an 
ordinary  witness.  Physicians  are  not  specially  privileged 
in  this  particular.  Bat  the  expenditure  of  labor  and  skill 
in  the  post  mortem  examination  created  a  claim  to  addi- 
tional compensation  from  some  source.  Either  the  coro- 
ner who  procured  the  service,,  or  the  county,  should  pay 
for  it. 

We  have  no  doubt  that  in  a  case  where  a  post  mortem  ex- 
amination is  really  necessary  the  coroner  may,  by  his  em- 
ployment, bind  the  county  to  the  payment  for  a  sufSciency 
of  professional  skill  to  make  the  examination.  To  that 
extent,  at  least,  he  must  be  the  agent  of  the  county  (1). 

But  whether  the  employment  of  the  plaintiff  in  the  pre- 
sent case  was  such  as  to  entitle  him  to  compensation  from 
the  county  or  not,  we  have  not  to  determine.  The  agree- 
ment upon  which  the  cause  was  submitted  states  that 
said  plaintiff  had,  before  the  commencement  of  this  suit, 
presented  his  claim  for  his  service  in  said  post  mortem  ex- 
amination, in  company  with  the  claims  of  two  other  phy- 
sicians, to  the  board  of  commissioners  of  Marion  county, 
before  whom  it  was  docketed,  heard,  and  decided  against 
s€dd  plaintiff,  all  of  which  appears  of  record,  and  that  no 
appeal  had  been  taken  from  that  decision. 

That  judgment  of  the  commissioners  bars  this  suit. 
The  commissioners  were  a  Court  having  jurisdiction  of 
the  cause ;  it  was  brought  before  them  in  the  manner 
pointed  out  by  the  statute,  and  their  judgment,  while  un- 
reversed, is  conclusive.  See  the  case  of  The  State  v.  Con- 
ner,  5  Blackf.  325.     It  is  not  material  that  the  claim  waa 


WlLLET 
V. 
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Not.  Term,    not  brouffht  before  said  commissioners  in  the  manner  of 
a  formal  suit  at  law.     It  was  not  necessary  to  give  the 
commissioners  jurisdiction  that  it  should  be  so  brought 
The  State.    See  Hart  v.  Tlie  Beard  of  Commissioners  of  Vigo  county^  I 
Carter's  Ind.  U.  309.     And  section  23,  R.  S.  p.  184. 
Per  Curiam. — The  judgment  is  af&rmed,  with  costs. 
/.  L.  Ketcham  and  iV.  B.  Taylm-y  for  the  plaintiff. 
jR.  L.  Walpoky  for  the  defendants. 

a)  See  Alleghany  County  v.  Watt,  3  Penn.  State  R.  462.  " 


WiLLET  and  Others  v.  The  State  on  the  Relation  of 

Smith. 

The  language  of  a  bond  was  as  follows:  Know  all  men  that  we,  A.  B.,  C. 
D.,  and  E.  F.,are  held  and  firmly  bound  unto,  &c.,  in  the  sum,  ^c,  fur 
the  payment  of  which,  Ac,  we  bind  ourselves,  <kc.,  severally  and  finnly 
by  these  presents.     Held,  that  the  bond  was  joint  as  well  as  several. 

Friday,  ERROR  to  the  Crawford  Circuit  Coart. 

November  fie.  Blackford,  J.— This  was  an  action  of  debt  brought  by 
The  State f  on  the  relation  of  Smith,  against  Willei/  and 
two  others. 

The  suit  was  founded  on  a  bond  as  follows  : 
Know  all  men  by  these  presents  that  we,  Elam  WiHnf, 
J.  N.  Phelps,  John  Lj/ntch,  are  held  and  firmly  bound  unto 
the  state  of  Indiana  in  the  sum  of  6,000  dollars,  for  the 
payment  of  which  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  seve- 
rally and  firmly,  by  these  presents.     Sealed,  &c. 

The  condition  of  the  above  obligation  is  such,  that 
whereas  the  above-named  Elam  Willej/  has  been  this  day, 
by  the  Probate  Court,  &c.,  appointed  guardian,  &c.;  noif 
if  the  said  Elam  WUley^  as  guardian  as  aforesaid  shall 
well  and  truly  discharge  his  duties,  &;c.,  then,  &c.,  e\se, 
&c. 
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Healer 

V. 

Degant. 


General  demurrer  to  the  declaration,  and  judgment  for    Nov.  Term, 
the  plaintiff.  ^®^^- 

The  only  objection  made  to  the  declaration  is,  that  the 
bond  sued  on  is  not  joint,  but  several  only. 

It  appears  to  us  that  this  objection  is  not  tenable. 
Bonds  conditioned  like  the  one  before  us,  are,  generally, 
joint  and  several;  and  that  the  parties  intended  this  bond 
to  be  so,  we  have  no  doubt.  The  obligors  first  say  they 
are  held  and  firmly  bound  to  the  state  in  the  sum  of,  &c. 
So  far  the  bond  is  joint.  They  then  say  further,  that,  for 
the  payment  of  said  sum,  they  bind  themselves  severally 
and  firmly.  This  last  clause  makes  the  bond  several. 
These  parts  of  the  bond,  taken  together,  make  the  bond 
joint  and  several. 

Per  Curiam, — The  judgment  is  afiirmed  with  costs. 

/.  Collins y  Jr,y  and  H,  P.  Thornton ^  for  the  plaintiffs. 

W.  A,  Porter^  for  the  defendant. 


Hesler  V,  Deo  A  NT. 


An  objection  to  evidence  given  in  a  cause  tried  before  the  passage  of  the 
act  of  1851  on  the  subject,  will  be  held  to  have  been  properly  overruled, 
if  the  gfround  of  the  objection  does  not  appear  in  the  record. 

The  defendant  in  slander  having  offered  in  evidence  the  deposition  of  a 
witness  tending  to  sustain  a  plea  in  justification  of  the  speaking  of  a 
part  of  the  words  laid  in  the  declaration,  the  plaintiff  objected  to  the  de- 
position— stating  that  those  words  were  not  relied  upon  by  him.  The 
Court  sustained  the  objection,  directing  the  jurj  to  disregard  those 
words;  and  in  their  charges  instructed  the  jury  that  those  words  being 
withdrawn,  were  not  to  be  considered  by  them.  Held,  that  the  rejecting 
of  the  deposition  did  not  injure  the  defendant. 

In  slander  for  words  spoken  of  the  plaintiff  in  his  trade,  if  the  words 
proved  assume  that,  wlien  they  were  spoken,  the  plaintiff  was  carrying 
on  such  trade,  there  is  no  need  of  proving  that  fact. 

Objections  to  instructions  given  to  the  jury  will  not  be  regarded,  if  the  re- 
cord does  not  show  that  the  instructions  were  excepted  to  when  they 
were  given,  or  at  any  time  before  the  jury  gave  their  verdict. 

Evidence  of  actionable  words  spoken  by  the  defendant  of  the  plaintiff  af- 
ter the  commencement  of  the  suit,  is  admissible,  in  slander,  to  show  the 
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moliye  with  which  the  words  were 'Spoken  for  which  the  soit  v» 
brought. 

APPEAL  from  the  Decatur  Circuit  Court. 

Blackford,  J. — Degant  brought  an  action  of  slander 
against  Hester. 

The  declaration  states  that,  on,  &c.,  at,  &c.,  the  plain- 
tiff was,  by  trade,  a  tanner  and  currier,  and  carried  on 
the  business  of  a  tanner  and  currier ;  that  the  defendant 
in  a  conversation  of  and  concerning  the  plaintiiT  and  his 
said  business,  spoke  and  published  of  and  concerning  the 
plaintiff  in  his  said  business,  the  following  words :  He 
(meaning  the  plaintiff)  is  a  good  for  nothing  rascal;  be 
takes  the  people's  good  hides  and  sells  them,  and  gives 
them  (meaning  said  people)  trash,  good  for  nothing  lea- 
ther; and  all  the  leather  he  makes  is  good  for  nothing; 
he  (the  plaintiff  meaning)  marks  other  men's  sheep;  there- 
by intending  to  charge  the  plaintiff  with  dishonesty  in  his 
said  business  and  with  larceny. 

There  are  two  pleas : 

First,  the  general  issue. 

Secondly,  as  to  the  words  that  the  plaintiff  marked  other 
men's  sheep,  that  the  charge  was  true. 

Replication  to  the  second  plea,  de  injuHa. 

Verdict  for  the  plaintiff  for  167  dollars,  and  judgment 
on  the  verdict. 

The  facts  proved  were  substantially  as  follows : 

The  plaintiff  was,  by  trade,  a  tanner  and  currier,  and 
carried  on  the  business  of  his  trade.  Before  the  com- 
mencement of  the  suit,  the  defendant  said  of  the  plain- 
tiff that  he  was  a  good  for  nothing  rascal ;  that  all  the 
leather  he  made  was  good  for  nothing;  that  he  would 
take  the  people's  good  hides  and  keep  them,  and  give 
them  bad  leather.  After  the  commencement  of  the  suit, 
the  defendant  said  that  the  plaintiff  was  in  the  habit  of 
getting  good  hides  and  letting  the  people  have  poor  ones. 

The  defendant  also  said  that  the  plaintiff  was  a  sheep- 
marker. 

Every  part  of  the  plaintiff's  evidence  was  objected  to, 
but  the  objection  was  overruled. 
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As  the  ground  of  objection  to  the  plaintifPs  evidence    Nov.  Term, 

does  not  appear,  and  the  trial  was  before  the  passage  of '- — 

the  act  of  1851  on  the  subject,  we  must  presume  the  ob-         ^^ 
jection  to  have  been  rightly  overruled.  Deqant. 

The  .defendant,  at  the  proper  time,  offered  in  evidence  a 
deposition  tending  to  sustain  his  second  plea.  The  plaintiff 
objected  to  the  deposition,  stating  that  the  words  to  which 
the  plea  related  were  not  relied  on  by  him.  The  Court  sus- 
tained the  objection,  directing  the  jury  to  disregard  those 
words.  The  Coui't,  again,  in  their  charges  to  the  jury, 
instructed  them  as  follows :  "  The  words  about  marking 
sheep  being  withdrawn  by  the  plaintiff,  are  not  to  be  con- 
sidered by  the  jury." 

We  think  tbat,  under  those  circumstances,  the  reject- 
ing of  the  deposition  did  not  injure  the  defendant. 

It  is  contended  by  the  defendant  that  there  was  no  proof 
that  when  the  words  respecting  the  plaintiff's  trade  were 
spoken,  the  plaintiff  wa's  carrying  on  his  trade. 

It  was  proved  that  the  plaintiff  was  a  tanner  and  cur- 
rier, and  that  the  defendant  said  of  him  (as  alleged  in  the 
declaration)  that  he  was  a  good  for  nothing  rascal,  and  that 
all  the  leather  he  made  was  good  for  nothing.  This  charge 
assumes  that,  at  the  time  it  was  made,  the  plaintiff  was 
engaged  in  his  business  of  making  leather,  that  is,  of  a 
tanner  and  currier;  and  there  could  be  no  need  of  prov- 
ing what  the  words  themselves  assumed.  Hays  v.  AUen^ 
3  Blackf.  408. 

That  the  words  just  referred  to,  spoken  of  the  plaintiff 
in  his  trade,  are  actionable,  there  can  be  no  doubt.  It 
has  been  recently  held  that  the  words,  **  You  are  a  rogue 
and  a  swindling  rascal;  you  delivered  me  100  bushels  of 
oats  worse  by  6d.  a  bushel  than  I  bargained  for,"  were 
actionable  when  spoken  of  a  person  wly>  carried  on  the 
business  of  a  corn- vendor.  Thomas  v.  Jackson,  3  Bingh. 
104. 

The  defendant  objects  to  some  of  the  instructions  given 
to  the  jury.  The  answer  to  this  objection  is,  that  the  re- 
cord does  not  show  that  the  defendant  excepted  to  any  of 
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Nov.  T«rra,  the  instructions  when  they  were  given,  or  at  any  time  be- 
fore the  jury  gave  their  verdict. 

Some  of  the  words  proved  were  spoken  after  the  suit 
was  commenced ;  but,  at  the  time  they  were  proved,  the 
plaintiff  stated  that  he  did  not  offer  the  evidence  to  in- 
crease the  damages.  The  Court,  as  to  the  evidence  last 
mentioned,  instructed  the  jury  as  follows :  "  No  damages 
can  be  given  for  any  words  not  actionable,  nor  for  words 
spoken  after  suit  was  brought.  The  only  use  the  jury 
can  make  of  such  words  is  for  the  purpose  of  ascertain- 
ing the  feelings  or  motives  under  which  defendant  spoke 
the  other  words  for  which  action  is  brought."  The  ad- 
mission of  this  evidence  cannot,  therefore,  be  considered 
erroneous.  Sckoonover  v.  RowCy  7  Blackf.  202,  and  note. 
— 2  Saund.  Plead,  and  Ev.  951. 

Pel*  Curiam. — The  judgment  is  affirmed  with  6  percent. 
damages  and  costs. 

/.  Robinson  and  A,  Davison,  for  the  appellant. 

/.  S.  Scobey,  for  the  appellee. 


t 


Saturday, 
November  fi^. 


The  State  on  the  Relation  of  Pterson  v.  Bowdek. 

The  admiBsioii  of  an  administTator  that  a  claim  against  the  estate  is  ja^ 
or  an  order  of  the  Probate  Court  that  it  shall  be  paid,  is,  under  the  R- 
S.  1843,  a  sufficient  establishment  of  the  claim. 

After  the  claim  has  been  thus  established,  the  creditor  must  make  s  de- 
mand of  payment  of  tJie  administrator,  before  suit  can  be  maintaiaed 
upon  his  bond  for  its  non-payment. 

ERROR  to  the  Martin  Circuit  Court. 

Smfth,  J. — This  was  an  action  of  debt  on  the  bond  of 
an  administrator  against  Bowden  one  of  the  sureties.  The 
breach  alleged  is,  that  on  the  27th  of  December,  1840,  the 
relator  obtained  a  judgment  for  108  dollars  against  the 
intestate,  who  was  then  living;  that  after  the  death  of  the 
intestate,  to- wit,  on  the  3d  of  November,  1841,  the  bond 
sued  upon  was  made  and  the  administrator  qualified ;  that 
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on  the  5th  of  November^  1842,  a  transcript  of  the  judg-   ^oY.Tem, 
ment  was  filed  in  the  Probate  Court  of  Martin  county, 
admitted  to  be  correct  by  the  administrator,  and  allowed    Th«  State 
by  the  Court  for  payment  out  of  the  estate ;  that  after-     Bowi>iir. 
wards,  during  the  year  1844,  the  administrator  collected 
the  sum  of  300  dollars,  due  the  estate,  and  paid  out  the 
same  on  debts  of  an  inferior  class  which  should  have 
been  postponed  until  after  payment  of  that  of  the  rela* 
tor;  that  the  estate  was  and  is  insolvent;  and  that  the 
relator's  judgment  remains  in  full  force  and  unpaid. 

A  demurrer  was  sustained  to  the  declaration,  and  judg- 
ment was  rendered  for  the  defendant. 

One  of  the  objections  made  to  the  declaration  is  the 
want  of  an  averment  that  the  plaintiff  had  obtained  a 
judgment  against  the  estate  of  the  intestate.  The  case 
of  Eaton  v.  Benefidd^  2  Blackf.  52,  is  cited  in  support  of 
this  objection,  but  it  is  not  applicable.  The  Revised  Sta- 
tutes of  1 843  provide  that — 

"  After  a  creditor  is  entitled  by  law  to  the  payment  of  his 
debt  from  the  executor  or  administrator,  out  of  moneys  pro- 
perly applicable  thereto',  which  shall  have  come  into  the 
hands  of  such  executor  or  administrator,  and  the  amount 
of  his  claim  has  either  been  admitted  to  be  just,  or  allow- 
ed by  such  executor  or  administrator,  or  has  been  ascer- 
tained by  judgment  or  award,  or  by  an  order  of  the  Pro- 
bate Court  for  the  payment  thereof  on  distribution,  the 
bond  given  by  such  executor  or  administrator  may  be  put 
in  suit  by  such  creditor,  if  the  executor  or  administrator^ 
upon  demand  made,  shall  neglect  or  refuse  to  pay  such 
claim."    Section  400,  p.  561. 

It  is  averred  in  the  declaration  that  the  relator's  de- 
mand was  admitted  to  be  just,  and  also  that  the  Probate 
Court  had  ordered  its  payment ;  and  either  of  these  acts, 
under  the  statute  then  in  force,  would  have  been  a  suffi- 
cient establishment  of  the  claim. 

But  it  is  also  objected  to  the  declaration  that  there  is 
no  averment  of  a  demand  of  payment  of  the  administra- 
tor, and  this  is  a  fatal  defect.  The  statute  above  quoted 
evidently  requires  a  special  demand  to  be  made  of  the 

Vol,  III.— 64 
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Ker.  Term,   administrator,  in  cases  like  the  present,  before  suit  csd 
be  brought  upon  his  bond. 


Per  Curiam. — The  judgment  is  aflirmed  with  costs. 


OONKUN 

▼. 

White  Water       /.  S.  WottS,  for  ^e  plamtiff. 

\r  aUjKT  Ca- 

HAL  Ck)]cpA2nr.      ^*  ^*  Dunn,  for  the  defendant. 


CoNKLiN  V.  The  White  Watee  Valley  Canal  CoHPAifY. 


Saturday, 
Nowmber  27. 


If  a  plea  of  license  answers  the  graTamen  of  the  dedantion,  proof  of  tbr 

license  will  defeat  the  suit. 
When  an  inBtniction  given  to  the  juiy  is  objected  to,  bat  the  evideDoe 

given  at  the  trial  is  not  contained  in  the  record,  and  it  does  not,  of  itKlf. 

appear  to  be  objectionable,  the  yerdict  of  the  juxy  will  not  be  set  sside. 

ERROR  to  the  Wayne  Circuit  Court. 

Smith,  J. — This  was  an  action  of  trespass  on  the  case 
brought  by  The  White  Water  Valley  Canal  Company  against 
Conklin.  The  injury  complained  of  in  the  declaration 
was,  that  the  defendant  illegally,  wrongfully,  and  widiout 
the  consent  of  the  plaintiff,  dug  a  certain  trench  or  tail- 
race  from  a  mill  belonging  to  him,  so  as  to  conduct  the 
water  from  said  mill  into  a  feeder  of  the  canal  of  the 
plaintiff,  and  thereby  lowered  and  diminished  the  bank 
of  said  feeder,  and  left  the  loose  earth,  sand,  and  gra- 
vel in  and  upon  the  channel  and  banks  of  said  tail- 
race  liable  to  be  removed  and  washed  into  said  feeder, 
which  would  not  have  been  thus  exposed  if  the  defend- 
ant had  not  made  said  tail-race;  by  means  whereof,  and 
by  reason  of  a  large  quantity  of  water  running  out  of  the 
Hagerstoum  canal  and  into  a  certain  stream  of  water  nm- 
ning  near  to  said  mill  and  tail-race,  and  by  reason  of  said 
last-mentioned  stream  being  greatly  swollen  with  water, 
the  said  last-named  stream  broke  through  the  loose  earth, 
sand,  and  gravel  so  cut,  dug,  and  left  loose  as  aforesaid 
along  and  upon  said  tail-race,  and  washed  a  large  quan- 
tity thereof  into  said  feeder,  whereby  the  plaintiff  was 
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put  to  great  trouble  and  ezpeuBe  in  clearing  out  and  re-    Nov.  Tem, 
moving  the   obstructions  to  the  flowage  of  the  water       1S»2. 


through  said  feeder  caused  thereby,  &c.  Cokklin 

.  ■  • 

Two  pleas  were  filed  upon  which  issues  were  taken.  Whits  Water 

^w   ATT  KV  fj  A  — 

One  of  these  pleas  is,  in  substance,  that  the  grievances  ^^^l  Coxpant. 
complained  of  were  done  with  the  leave  and  license  of 
the  plaintifil    The  jury  returned  a  verdict  for  the  plain- 
tiff, and  a  motion  for  a  new  trial  was  overruled. 

Upon  the  trial,  the  Court,  after  instructing  the  jury  as 
to  the  facts  from  which  they  might  infer  a  license  to  tap 
the  canal-feeder  with  the  tail-race  of  the  mill,  told  them 
they  must  bear  in  mind  that  a  mere  license  to  enter  the 
canal-feeder  with  the  tail-race  of  the  mill,  either  expressly 
given  or  implied  from  circumstances,  does  not  cover  the 
ground  of  complaint  for  leaving  the  loose  earth,  sand, 
and  gravel  on  and  along  the  line  of  the  tail-race,  in  con- 

• 

sequence  of  which  they  were  washed  into  the  canal-feeder 
as  alleged;  that  a  license  to  dig  the  race  and  enter  the 
canal-feeder  carried  with  it  all  the  consequences  necessa- 
rily flowing  therefrom,  but  if  the  leaving  the  loose  earth, 
sand,  and  gravel  along  the  line  of  the  race,  in  the  man- 
ner alleged  in  the  declaration,  was  not  a  necessary  con- 
sequence flowing  from  the  digging  of  the  race,  and  enter- 
ing the  canal-feeder,  then  a  license  to  dig  the  race  and 
enter  the  feeder  would  not  justify  tiie  case,  and  under 
such  a  state  of  facts  they  should  find  for  the  plaintiflf. 

We  think  this  instruction  is  erroneous.  The  gravamen 
of  the  declaration  is  for  the  illegal  digging  of  the  tail- 
race.  Consequently  the  issue  made  by  the  plea  of  leave 
and  license  covers  the  whole  subject  of  complaint,  and 
proof  of  such  license  defeats  the  suit.  As  no  careless- 
ness was  averred  in  the  declaration  it  was  not  competent 
for  the  plaintiff*,  under  this  issue,  to  prove  that  the  injury 
resulted  from  the  improper  or  careless  manner  in  which 
the  tail-race  was  constructed. 

The  plaintiflf  in  error  also  complains  of  an  instruction 
given  relative  to  the  measure  of  damages.  That  instruc- 
tion was,  that  if  the  jury  found  for  the  plaintiflf,  the  mea- 
sure of  damages  should  be  the  amount  of  damages  or 
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Upton 

V. 

Stabs. 


Not.  Term,  injury  SQstained  by  the  plaintiff  immediately  flomng  from 
.  the  acts  complained  of,  or,  in  other  words,  the  expenses 
necessary  to  clean  out  any  dirt,  sand,  and  grarel  washed 
into  the  feeder,  &c.,  in  consequence  of  the  wrongful  acts 
of  the  defendant,  injurious  to  the  navigation  and  use  of 
the  feeder,  with  any  other  damages  sustained  by  the  com- 
pany necessarily  and  unavoidably  flowing  firom  any  hind- 
rance to  the  navigation  or  use  of  tiie  feeder  or  canal,  in 
consequence  of  the  defendant's  wrongful  acts. 

The  evidence  given  upon  the  trial  is  not  set  out  in  the 
record,  and  we  cannot  say,  without  a  knowledge  of  the 
facts  to  which  it  was  applied,  that  there  is  anything  ob- 
jectionable in  this  instruction. 

Per  Curiam, — The  judgment  is  reversed  with  costa. 
Cause  remanded,  &c. 

/.  Rariden  and  8.  W.  Parker,  for  the  plaintiff. 

/.  8.  Newman,  for  the  defendant. 


Saturday, 
November  fn. 


Upton  v.  Starr. 

A  county  agent  is  not  a  quaei  corporation. 

A  note  was  executed  to  O.,  agent  of  WeUe  county,  or  his  successor  in  office, 
Ac.  Held,  that  0.*b  successor  could  not  sue,  in  his  own  name,  upon  tJie 
note. 

To  a  suit  brought  upon  a  promissory  note  given  to  a  county  agent,  the  de- 
fendant set  up  in  bar  of  payment  that  it  was  given  for  a  part  of  thepnr^ 
chase-money  of  a  county-seat  lot;  that  the  agent  sold  the  lot  to  the  de- 
fendant for  100  dollars,  of  which  sum  he  paid,  at  the  time,  40  doUaxs*  and 
executed  his  notes,  that  in  suit  being  one,  for  the  remaining  GO  doUm; 
that  said  agent  kept  the  40  dollars,  reported  the  sale  to  the  county  com- 
missioners as  having  been  made  at  60  dollars,  which  report  was  accept- 
ed ;  and  that  the  defendant  had  already  paid  with  the  said  40  dollars  the 
amount  of  60  dollars,  at  which  sum  the  lot  was  reported  as  having  bea 
sold.    Held,  that  these  facts  were  no  defense  against  the  note. 

ERROR  to  the  WeUs  Circuit  Court. 

Prrkims,  J. — Wentz,  (who  has  since  been  succeeded  in 
office  by  8tarr,)  as  successor  in  office  to  James  R,  Greer, 
commenced  suit  before  a  ju^ce  of  the  peace  upon  tbe 
following  note : 
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"  Bluffton,  My  3d,  1889.    Twelve  months  after  date  I   »ot.  Term, 
promise  to  pay  to  James  R,  Greer ^  agent  for  Wells  county, 


or  his  successor  in  office,  or  their  order,  the  sum  of  30       u™n 
dollars  for  value  received.     Samuel  G.  Upton^  [seal]."  Stab*. 

On  appeal  to  the  Circuit  Court,  Wentx  obtained  judg- 
ment. 

The  note  was  given  for  a  part  of  the  purchase-money 
of  a  county-seat  lot  owned  by  the  county,  and  sold  by  her 
agent,  Greer,  to  Upton. 

Unless  we  can  regard  the  county  agent  quasi  a  corpo- 
ration, a  successor  in  that  office  to  Greer,  the  payee  of 
the  note,  cannot  sue  on  it.  We  think  we  cannot  so  re- 
gard him.  We  discover  nothing  in  the  statute  that  will 
authorize  it;  and  section  17,  R.  S.  p.  351,  expressly  enacts 
that,  on  the  appointment  of  a  successor  to  a  county  agent 
removed,  should  such  removed  agent  fail  to  deliver  to  his 
successor  moneys,  notes,  &c.,  in  his  hands,  the  county 
commissioners  shall  sue  him  on  his  bond  in  their  corpo- 
rate name,  &c.  See  the  cases  of  Harper  v.  Ragan,  2 
Blackf.  39;  Johnson  v.  Harris,  3  id.  387;  Morrow  v.  Sea- 
man, id.  338;  Ingersdl  v.  Cooper,  5  id.  426;  Crawford  v. 
D&iny  6  id.  181. 

Upton  sets  up  in  bar  of  payment  of  this  note  that  it 
was  given  for  a  part  of  the  purchase-money  of  a  county- 
seat  lot;  that  said  Greer,  as  county  agent,  sold  said  lot 
to  him,  Upton,  for  100  dollars,  of  which  sum  he  paid,  at 
the  time,  40  dollars,  executing  his  notes,  that  in  suit  being 
one,  for  the  remaining  60  dollars;  that  Greer  kept  the  40 
dollars,  reported  the  sale  to  the  county  commissioners  as 
having  been  made  at  60  dollars,  which  report  was  accept- 
ed by  said  commissioners;  and  that  he,  l/p^on, has  alrea-. 
dy  paid,  with  the  40  dollars  kept  by  Greer,  the  amount  of 
60  dollars,  the  sum  at  which  the  lot  was  reported  as  hav- 
ing been  sold. 

We  think  these  facts  constitute  no  bar.  We  think  Up- 
ton is  bound  to  pay  the  note  in  suit,  and  that  Greer  is 
bound  to  account  to  the  county  for  the  whole  of  the  100 
dollars. 
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Not.  Term, 
1852. 

coviwoton, ' 
Goal-Cbeek, 

AKD  JaOXSON- 

viLLE  Plank- 
Road  Com- 
pany 
▼. 

MOOUE. 


Per  Curiam, — ^The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 
/.  Morrison  and  8.  Major y  for  the  plaintiff. 
/.  P.  Crreer^  for  tiie  defendant. 


Saturday, 
November  9^. 


The-  Covington,  Coal-Creek,  and  Jacksonville  Plank- 
Road  Company  v.  Mooke. 

To  confititate  a  corporation  under  the  general  plank-road  lav  of  1649, 
there  must  be — 1.  Articles  of  association  setting  forth  the  name  of  Ux 
corporation,  the  route  and  termini  of  the  road,  and  the  amount  and  oum 
ber  of  shares  of  capital  stock;  and  2.  An  actual  subscription  of  1,500 
dollars  of  stock  per  mile  to  said  articles,  subscribed  with  the  names  and 
places  of  residence  of  those  who  make  the  subscription;  and  3.  A  filing 
of  copies  of  said  articles  in  the  office  of  the  recorder  of  each  conntr  inio 
which  the  road  extends. 

A  valid  corporation  may  exist  and  a  bindiog  subscription  of  stock  be  made, 
under  said  law,  before  the  appointment  of  directors;  but  the  subscnp 
ttons  cannot  be  collected  till  directors  have  been  appointed — at  least, 
except  as  to  an  amount  to  be  paid  at  the  time  of  subscribing  to  defraj 
preliminary  expenses,  according  to  the  articles  or  by-laws  of  the  associ 
ation. 

The  directors  may  properly  be  elected  before  the  articles  of  association  itp 
filed  in  the  recorder's  office. 

Semble,  that  if  the  directors  were  illegally  elected,  that  could  not  be  set  up 
in  resistance  to  the  payment  of  stock-subscriptions,  but  would  be  a  cas« 
for  a  quo  warranto  to  oust  the  directors. 

ERROR  to  the  Fountain  Circuit  Court. 

Perkins,  J. — Assumpsit  by  the  Covingtony  Cod- Creek. 
aTid  Jacksonville  Plank-Road  Company  against  CharUs  L 
Moore  on  a  subscription  of  stock.  The  company  is  one 
organized  under  the  general  plank-road  law  of  1849. 
The  payment  of  the  subscription  of  stock  is  resisted  on 
the  ground  that  the  law  was  not  complied  with  in  o^an- 
izing  the  company.  The  question  arises  on  a  demmrer 
to  the  declaration.  The  Court  below  sustained  the  de- 
murrer. The  provisions  of  said  law,  so  far  as  they  bear 
upon  the  case  before  us,  are  as  follows : 
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'<  Section  1.   Be  it  enacted,  &c.,  that  any  number  of  Kov.  Tens, 
persons  may  form  themselves  into  a  corporation  for  the       ^^^*' 


purpose  of  constructing  and  owning  a  plank-road  by  com-   ^^q^^ 
plying  with  the  following  requirements :   They  shall  unite  and  Jaokson- 
in  articles  of  association  setting  forth  the  name  which    i^^  oox- 
they  assume ;  the  line  of  the  route  and  the  places  to  and        '^^ 
from  which  it  is  proposed  to  construct  the  road;  the      Moqbs. 
amount  of  capital  stock  and  the  number  of  shares  into 
which  it  is  to  be  divided.    The  names  and  places  of  resi- 
dence of  the  subscribers,  and  the  amount  of  stock  taken 
by  each  shall  be  subscribed  to  said  articles  of  association.    ' 
Whenever  the  stock  subscribed  amounts  to  1,500  dollars 
per  mile  of  the  proposed  road,  copies  of  the  articles  of 
association  shall  be  filed  in  the  office  of  the  recorder  of 
each  county  through  which  tlie  road  is  to  pass. 

''  Sec.  2.  Not  less  than  three  nor  more  than  seven  di- 
rectors shall  be  elected  by  the  stockholders  of  every  such 
corporation,  who  shall  hold  their  offices  for  one  year,  and 
until  their  successors  are  in  like  manner  elected.  Notice 
of  the  first  election  for  directors  shall  be  given  by  two 
weekly  publications  in  some  newspaper  printed  on  or 
near  the  route  of  the  road." 

"  Sec.  21.  Associations  formed  under  the  provisions  of 
this  act  shall,  from  the  time  their  articles  are  filed  with 
the  auditor  aforesaid,  be  corporations,"  &c.  (1). 

''  Sec.  15.  Such  company  may  make,  enact,  and  pub- 
lish any  and  all  ordinances  and  by-laws  which  they  may 
deem  proper,  not  inconsistent  with  the  laws  of  this  state," 
&;c. 

Sec.  11.  Provides  that  **  it  shall  be  lawful  for  the  direct- 
ors to^^equire  payment"  of  subscriptions  of  stock  on  thirty 
days'  notice  in  a  newspaper  printed  in,  &c. 

To  constitute  a  corporation,  then,  under  this  act,  there 
must  be — 

1.  Articles  of  association  setting  forth  the  name  of  the 
corporation,  the  route  and  termini  of  the  road,  the'amount 
and  number  of  shares  of  capital  stock;  and, 

2.  An  actual  subscription  of  1,500  dollars  of  stock  per 
mile  to  said  articles,  subscribed  with  the  names  and 
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Not.  Temi,   places  of  residence  of  those  who  make  said  subscription; 
l^^^-^knd, 


O^^Ci^,      3.  A  filing  of  copies  of  said  articles,  in  the  office  of 

akdJacxbon-  the  recorder  of  each  county  into  which  the  road  extends. 

BoAD  Cox-        The  declaration  in  the  present  case  shows  with  soffi- 

'^        cient  certainty  a  compliance  with  all  these  requirements, 

Moou.      and  shows,  therefore,  the  existence  of  a  valid  corporation 

and  subscription  of  stock. 

But  a  valid  corporation  and  binding  subscription  of 
stock  may  exist  without  there  being  directors  to  the  co^ 
poration;  and  instalments  of  stock  must  be  called  for  by 
the  directors  in  organizations  under  the  general  law. 
There  must;  therefore,  be  directors  before  subscriptions 
of  stock  can  be  collected.  We  do  not  mean  to  say  that 
the  articles  or  by-laws  of  the  association  might  not  pro- 
vide for  the  payment  of  some  amount,  to  defray  prelimi- 
nary expenses,  on  making  a  subscription.  But  the  pre- 
sent suit  is  for  no  such  sum.  The  declaration  shows,  in 
this  case,  that  directors  had  been  elected  and  a  proper 
call  for  the  instalment  made  before  suit  brought.  But  it 
is  objected  that  said  directors  were  elected  before  the  ar- 
ticles of  association  were  filed  in  the  recorder's  office, 
and  this  is  insisted  on  as  an  irregularity.  It  is  not  denied 
that  the  directors  were  elected  after  stock  to  the  amonnt 
of  1,500  dollars  per  mile  had  been  subscribed.  But  when 
that  sum  had  been  obtained,  both  the  filing  of  the  articles 
and  the  election  of  directors  might  take  place.  The  sta- 
tute does  not  expressly  declare  which  of  the  acts  shall 
precede  the  other  in  performance,  and  we  do  not  see  how 
it  can  be  important  which  shall  do  so,  or  whether  they 
shall  be  performed  concurrently.  It  is  the  same  men  act- 
ing for  the  same  interest,  and  for  the  accomplishment  of 
the  same  object  in  the  one  case  as  in  the  other.  We  do 
not  see  why  the  stockholders  may  not  be  transformed,  by 
the  filing  of  the  articles,  into  a  corporation  with  directors 
as  well  as  without.  And  were  the  directors  illegally  elect- 
ed even,  it  would  seem,  from  the  case  of  the  Neuxastkani 
AnderstnUown  Turnpike  Company  v.  Bdiy  8  Blackf.  584,  that 
the  fact  could  not  be  set  up  in  resistance  to  payment  of 
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subscriptions  of  stock,  but  would  be  a  case  for  a  q^  loar-    ^^^'^^' 
ranto  to  oust  the  illegally  elected  directors.  -  '- — 

Per  Curiam, — The  judgment  is  reversed   with  costs.         ^y^** 
Cause  remanded,  &c. 

2>.  Briery  for  the  plaintiffs. 

L,  Wallace y  for  the  defendant. 

(1)  See  General  LawB  1849,  p.  88. 


Taylor  t>.  Webster. 

The  name  given  to  an  action,  in  a  justice's  Court,  is,  under  t^e  B.  8. 1843, 
immaterial,  and  a  statement  of  demand,  though  verj  informal,  is  suffi- 
cient. 

ERROR  to  the  Tippecanoe  Circuit  Court.  Saturdm, 

Blackford,  J. — Webster  sued  Taylor  in  assumpsit  before 
A  justice  of  the  peace. 

The  statement  of  demand  is  as  follows : 

Clinton  Taylor  to  Asahel  P.  Webster^  Dr. 

To  one  gelding  horse, $75  00 

Cr. 10  00 

Balance, $65  00 

August  27th,  1840. 

The  justice  gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed  to  the  Circuit  Court. 

The  cause  was  tried  by  the  Circuit  Court  without  a  jury, 
and  judgment  rendered  for  the  plaintiff  for  70  dollars  and 
81  cents. 

The  material  facts  proved  were  as  follows : 

The  horse  in  question  being  WAster^Sy  was  sold  by  one 
Burgess  to  Taylor  for  10  dollars  in  money  and  a  note  for 
65  dollars  given  by  R.  A.  Lockwood  to  Taykry  which  note 
Taylor  indorsed  in  blank.  The  note  was  afterwards 
handed  to  one  Rockwdly  a  clerk  of  Webster*Sy  and  Bock- 
well  applied  to  Lockwood's  agent,  without  success,  for  pay- 

VoL.  III.. 
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Not.  Term,    ment  of  the  note.    The  note  was  afterwards  in  Wdtster's 

1852. 

possession. 


y^^^  Taylor,  on  the  same  day  he  bought  the  horse  as  afore- 

SwBBT.  gaid^  or  the  next  day,  sold  him  to  a  traveler  for  75  dol- 
lars. 

There  was  no  proof  that  Burgess  was  authorized  by 
Webster  to  make  the  sale  of  the  horse  to  Taglor.  It  is 
contended,  however,  that  Webster  afterwards  ratified  the 
sale.  The  only  evidence  on  the  subject  is  that  which  we 
have  already  mentioned.  The  Court,  sitting  as  a  jary, 
might  have  inferred  from  the  facts  proved  that  Wchstn 
knew  of  said  sale  to  Tajflor,  and  had  assented  to  it;  hot 
the  Court  might  also  have  inferred  the  contrary,  which  it 
must  be  presumed  they  did,  as  they  found  for  the  plain- 
tiff. This  is  one  of  those  cases  in  which,  we  think,  this 
Court  ought  not  to  interfere  with  the  verdict. 

Considering,  therefore,  that  the  horse,  at  the  time  Toff- 
lar  sold  him,  was  Webster's  property,  Ten^lar  must  be  lia- 
ble to  Webster  for  the  value  of  the  horse. 

The  suit  having  been  commenced  in  a  jostice's  Court, 
the  name  given  to  the  action  is  immaterial;  and  the  state- 
ment of  demand,  though  very  informal,  is  sufficient  R. 
S.871. 

Per  Curiam, — The  judgment  is  aflirmed,  with  5  per 
cent,  damages,  and  costs. 

R,  Jones,  for  the  plaintiff. 

/.  Pettit  and  8.  A.  Huff,  for  the  defendant. 


Peabodt  and  Others  v.  Swiiet. 

The  Oixcait  Ootut,  upon  an  appeal  from  an  order  of  the  boaid  of  eoon^ 
GommiBsioners  establighing  a  change  of  a  certain  road  in  the  eonntji  9A 
aside  the  report  of  the  yiewers;  but  no  bill  of  exceptions  was  then  takeo, 
nor  did  it  appear  on  what  ground  the  report  was  set  aside.  Bdi,  tbst 
it  must,  therefore,  be  presumed  to  have  been  done  coirseUj. 
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The  board  of  oommiBaioners,  upon  application  and  the  report  of  rifwen,    Kor.  Teim, 
made  an  order  establishing  a  change  of  a  road  in  the  county.    On  ap-         1852. 
peal,  the  Circuit  Court  dismissed  the  suit.    There  was  no  proof  that,       FkABOPT 
before  the  application  for  the  appointment  of  yiewers,  the  public  had  ▼. 

been  notified  of  the  application,  as  requited  by  the  R.  S.  1843,  either  by        Swxr. 
posting  up  notices  thereof  in  three  public  places  for  at  least  twenty  days, 
or  by  publishing  the  notice  in  a  newspaper  of  the  county.    Held,  that 
the  want  of  snch  proof  was  a  sufficient  reason  for  dismissing  the  suit. 

ERROR  to  the  Noble  Circuit  Court.  S^^'^^'f^'o^ 

November  27. 

Blackford,  J. — This  was  a  case  of  a  petition  to  the 
board  of  county  commissioners  of  Noble  county,  filed  at 
the  June  term  of  the  board  in  1845.  The  object  of  the 
petition  was  to  obtain  a  change  of  a  certain  road  situate 
in  said  county.  The  board,  upon  the  filing  of  the  peti- 
tion, appointed  three  persons  to  view  the  road,  and  report 
their  proceedings  to  the  then  next  term. 

At  the  next  term  of  the  board,  to- wit,  at  the  September 
term,  1645,  a  minority  of  the  viewers  reported  in  favor 
of  the  proposed  change  of  the  road.  At  the  same  term, 
a  remonstrance  against  the  change  was  filed  with  the 
board,  and  three  other  persons  were  thereupon  appointed 
to  review  the  road,  and  report  to  the  next  term. 

At  the  next  term  of  the  board,  to-wit,  at  the  December 
term,  1845,  the  said  reviewers  reported  that  the  proposed 
change  of  the  road  was  practicable  and  of  public  utility, 
but  that  it  was  not  expedient.  The  board  thereupon  or- 
dered the  change  to  be  made,  and  that  the  persons  remon- 
strating should  pay  the  costs. 

Jerome  Stoeet,  one  of  those  who  had  signed  the  remon- 
strance, appealed  to  the  Circuit  Court. 

At  the  March  term,  1846,  of  the  Circuit  Court,  the  re- 
port of  the  reviewers,  made  at  the  December  term,  1845, 
of  the  board  of  commissioners,  was  set  aside  with  costs 
to  the  appellant,  and  the  cause  remanded  to  the  board  for 
further  proceedings. 

The  board  of  commissioners  at  the  December  term,  1846, 
again  appointed  persons  to  review  said  road.  These  re- 
viewers, at  the  next  term  of  the  board,  reported  in  favor 
of  the  change  of  the  road ;  and  the  board  thereupon  or- 
dered the  change  to  be  made. 


PftABODT 
▼. 
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Not.  Term,       The  said  Sioeet  again  appealed  to  the  Circuit  Court. 

At  the  trial  in  the  Circuit  Court  at  the  September  tenn, 
1848,  on  this  second  appeal,  the  petitioners  ^ave  in  evi- 
dence the  original  petition  filed  with  the  board  of  com- 
missioners  in  1845,  and  the  report  of  the  reviewers  msde 
to  the  board  in  1847.     There  was  no  other  evidence. 

The  Circuit  Court  dismissed  the  suit  at  the  costs  of  the 
petitioners. 

The  first  objection  made  to  these  proceedings  is,  that 
the  Circuit  Court,  at  the  September  term,  1846,  set  aside 
the  report  of  the  reviewers  made  at  the  December  tenn, 
1845,  of  the  board  of  commissioners.  There  was  no  bill 
of  exceptions  taken  oh  that  occasion,  and  we  are  not  in- 
formed of  the  ground  upon  which  the  Court  acted.  We 
must  presume,  therefore,  that  the  report  was  rightly  set 
aside. 

The  other  objection  is,  that  the  Circuit  Court  eired,  at 
the  September  term,  1848,  in  dismissing  the  suit.  It  was 
necessary,  under  the  statute,  before  applying  to  the  board 
for  the  appointment  of  viewers  of  the  road,  to  notify  the 
public  of  the  application,  either  by  posting  up  notices 
thereof  in  three  public  places  for  at  least  twenty  days,  or 
by  publishing  the  notice  in  a  newspaper  of  the  county. 
R.  S.  pp.  331,  327.  In  the  present  case  there  was  no 
proof  of  any  notice  whatever  of  the  application;  and  the 
want  of  such  proof  was  a  sufficient  reason  for  dismissing 
the  suit. 

Per  Curiam. — The  judgment  is  afiSrmed  with  costs. 

H.  Cooper^  for  the  plaintifis. 

W.  M.  Clapfy  for  the  defendant. 
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Not.  Term, 

Smoot  v.  Dye.  1 — 

Shoot 
▼. 
A,  eold  to  0.  a  jadgment,  B.  agreeing  to  discharge  a  debt  of  il.  to  C  in  Dn. 

part  payment.  C.  assented  to  the  arrangement,  released  A,,  and  after- 
wards recovered  a  judgment  against  B.,  in  his  own  name,  for  the  debt. 
A.  afterwards  sued  B.  for  the  identical  money  which  B,  had  thus  agreed 
to  pay  C.    Held,  that  the  suit  would  not  lie. 

ERROR  to  the  Delaware  Circuit  Court.  Tuerfoir, 

rfotitntotf  So. 

Assumpsit  by  Dye  against  Smoot  for  an  alleged  un- 
paid balance  upon  the  sale  of  a  judgment.  Recovery 
by  the  plaintiff.  The  case  turns  upon  the  evidence. 
The  point  will  be  understood  from  the  following  state- 
ment : 

Dye  sold  a  judgment  to  Smooty  received  a  certain 
amount  in  payment,  and  required  Smoot,  in  addition  to 
said  amount,  to  pay  a  certain  fee  claimed  by  Jeremiah 
Smith,  Smoot  agreed  to  pay  said  fee  to  Smith.  Palling 
to  do  it  with  sufficient  promptness,  Smith  sued  him  in  his 
(Smithes)  name,  in  assumpsit,  for  said  fee,  and  recovered 
below.  Smoot  brought  that  case  to  this  Court,  where  the 
judgment  below  was  affirmed  on  the  ground  that  the  evi- 
dence showed  that  Dye  had  released  and  Smith  accepted 
Smoot  for  the  debt  in  question ;  and  that,  therefore,  SmiA 
could  recover  it  of  Smoot  in  his  own  name. 

This  suit  is  now  prosecuted  by  Dye,  in  his  name,  to  re- 
cover from  Smoot  the  sum  that  had  been  transferred  to 
and  recovered  by  Smith.  Regarding  the  arrangement  be- 
tween Dye,  Smoot,  and  Smith,  as  a  transfer  of  Dye's  claim 
on  Smoot  to  Smith,  by  the  concurrence  of  the  three.  Dye 
possesses  no  legal  right  to  sue  in  this  case,  and,  the  mo- 
ney having  been  once  recovered  by  Smith,  it  is  surely  un- 
just that  it  should  be  again  recovered  by  Dye.  On  this 
point  we  reverse  the  case  upon  the  evidence. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

D.  KUgore  and  T.  J.  Sample,  for  the  plaintiff. 

/.  £>.  Bucldes  and  W.  Matrh,  for  the  defendant. 
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N«ir.  Tmrn, 
1852, 

Bbowv 

▼. 

Bm>OX0. 


November  90 


Brown  v.  Brooks. 

The  refusal  of  the  Circuit  Court  to  give  to  the  JU17  an  instruction  asked 
for,  when  the  Court  gave  in  its  stead  an  equivalent  one,  is  not  a  ground 
for  reversing  the  judgment. 

In  an  action  of  slander  the  Court  instructed  the  jurj,  in  effect,  that  if  the 
wordfl  charged  were  spoken  under  excitement,  and  afterwards  taken 
back,  that  fact  should  be  considered  in  naitigation  of  damages;  but  if 
they  were  thus  spoken  and  afterwards  persisted  in,  it  should  not  be  so 
considered.  The  Conrt  afterwards  added,  that  if  the  charge  was  made 
under  excitement  it  might  be  considered  in  mitigation.  Held,  that  the 
instruction,  thus  modified,  could  not  be  complained  of  by  the  defendant 

7W«y,  _        ERROR  to  the  Wayne  Cirouit  Court. 

Perkins,  J. — Case  for  slander.  Charge  complamed  of 
as  having  been  made,  larceny. 

Pleas,  the  general  issue  and  justification.  Issues  of 
fact.  Trial  by  jury,  and  verdict  and  judgment  for  the 
plaintiff. 

The  evidence  is  not  upon  the  record. 

A  bill  of  exceptions  states  that  upon  the  close  of  the 
evidence,  the  Court,  in  their  general  instructions  in  the 
case,  charged  the  jury  that  if  the  words  alleged  in  the 
declaration  were  spoken  in  excitement,  and  afterwards 
taken  back,  it  should  be  considered  in  mitigation  of  da- 
mages ;  but  if  they  were  spoken  under  excitement,  and 
afterwards  persisted  in,  it  should  not  be  so  considered; 
whereupon  the  defendant  asked  the  Court  to  say  to  the 
jury  that  if  the  charge  was  made  under  excitement  and 
the  defendant  did  not  take  it  back,  or  offer  to  do  so,  the 
jury  should  consider  it  in  mitigation  of  damages,  which 
the  Court  refused,  but  instructed  the  jury  that  if  the 
charge  was  made  under  excitement  it  might  be  considered 
in  mitigation. 

This  bill  of  exceptions  presents  all  the  questions  rased 
in  the  cause. 

The  last  instruction  given  by  the  Court  is  substantially 
the  same  as  that  asked  by  counsel  and  refused  by  the 
Court.  The  refusal  of  that  instruction,  therefore,  cannot, 
in  any  event,  be  made  a  ground  for  reversing  the  judg- 
ment below ;  and,  we  think,  the  first  instruction,  above  set 
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oat,  the  only  matter  that  can  be  a  source  of  complaint  to   ^ot.  Term, 
the  plaintiff  in  error.     We  will  consider  it. 


The  allegation  of  malice  in  speaking  the  words  is  a  ^^'^^ 
material  one  in  a  declaration  for  slander.  And  when  the  Baoon. 
plaintiff  has,  prima  facie,  established  that  allegation  upon 
the  trial,  the  defendant  has  a  right,  under  the  general  is- 
sue, to  give  in  evidence,  to  mitigate  the  damages,  matters 
cUsproving,  or  tending  to  disprove,  malice;  such  as  insa- 
nity, or  that  the  words  were  spoken  in  a  sudden  heat  of 
passion,  or  upon  a  justifiable  occasion,  or  that  there  was 
a  general  belief,  on  the  part  of  the  public,  of  the  truth  of 
the  matters  charged,  &c.  In  answer  to  such  evidence  on 
the  part  of  the  defendant,  and  to  prevent  the  reduction  of 
damages,  the  plaintiff  may  produce  evidence  showing,  or 
tending  to  show,  express  malice.  Applying  these  princi- 
ples to  the  present  case,  the  defendant  below  may  have 
shown,  as  tending  to  disprove  malice,  that  he  spoke  the 
words  in  a  state  of  excitement,  and  the  plaintiff,  in  reply, 
as  tending  to  destroy  the  force  of  that  evidence,  and 
show  actual  malice,  may  have  proved  that  the  defendant 
persisted  in  repeating  the  charge  after  the  excitement  had 
passed  off.  For  though  anger  may  exist  without  malice, 
and  words,  therefore,  be  spoken  in  the  heat  of  passion 
without  malice;  yet  malice  may  co-exist  with  anger,  and 
words  be  spoken  with  malice,  even  in  the  heat  of  passion; 
and  whether  they  are  or  are  not  so  spoken,  in  any  given 
case,  is  a  question  for  the  jury,  all  the  circumstances  of 
that  case  being  considered.  It  would  not  necessarily  fol- 
low that,  because  words  were  spoken  in  the  heat  of  pas- 
sion, malice  was  wanting,  and  damages  should  be  miti- 
gated. Nor  would  it  necessarily  follow,  because  a  charge 
made  in  the  heat  of  passion  was  coolly  and  deliberately 
repeated  afterwards,  that  the  charge  was  maliciously 
made  in  the  heat  of  passion,  and  subject  to  heavy  da- 
mages. These  would  be  questions  for  the  jury.  Each 
repetition  of  slanderous  words  lays  the  foundation  for  a 
separate  suit.  Some  of  the  repetitions  may  be  with  ma- 
lice, and  some  without.  £aeh  case  must  stand  or  fall  by 
itself.    In  the  case  before  us,  therefore,  should  we  consi- 
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KoY.  Term,    der,  as  is  insisted,  that  the  Court  told  the  jaiy  the  da- 

: —  mages  should  be  mitigated  if  the  words  were  spoken  in 

^^  excitement,  but  should  not  be  if  they  were  repeated  after- 
^■«>»-  wards  without  excitement,  irrespective  of  the  question  of 
malice,  the  charge  was  wrong,  and  may  have  injured  the 
plaintiff  in  error.  But  we  do  not  so  consider  the  charge. 
We  think  the  jury  would  have  understood  from  what  the 
Court  said,  taken  all  together,  that  if  the  words,  for  the 
speaking  of  which  the  action  was  brought,  were  spoken 
under  excitement,  the  fact  of  that  excitement  should  be 
considered  in  mitigation  of  damages ;  but  if  they  were 
spoken  not  under  excitement,  then  there  would  be  no  fact 
in  relation  to  excitement  to  take  into  consideration  io 
mitigation,  and  this  would  certainly  be  true. 

Other  proper  instructions  in  relation  to  malice  may 
have  been  given ;  though  it  does  not  appear  that  any  such 
were  asked. 

We  may  remark  that  we  think  the  word  '^  excitement" 
one  of  too  general  a  signification  to  be  used  widioat 
qualification  in  the  connection  in  which  it  was  employed 
in  this  case.  There  are  many  kinds  of  excitement,  some 
of  which  might  not  even  tend  to  mitigate  slander.  But 
we  presume  the  evidence  in  the  cause  established. that 
degree  of  passion  that  justified  the  charge.  At  all 
events,  if  it  did  not,  the  error  was  in  the  complaining  par- 
ly's favor. 

Per  Curiam. — The  judgment  is  affirmed  with  1  percent. 
damages  and  costs. 

C.  H.  Test,  for  the  plaintiff. 

/.  S,  Newmariy  for  the  defendant. 
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KiRKPATRicK  V.  The  Statb  ou  the  Relation  of  Kibkpatrick. 


Not.  Term, 
1852. 

KlBKPATRICK 

Suit  upon  an  administrator's  bond  given  for  the  faithful  application  of  the  ^  T; 
proceeds  of  real  estate  of  the  intestate  which  the  administrator  had  pro- 
cured an  order  to  sell.  Plea,  nil  debet,  and  issue  on  the  plea.  Held,  that 
the  plea  was  not  a  nullitj.  Held,  also,  that  it  was  incumbent  upon  the 
relator,  under  the  issae,  to  prove  all  the  material  averments  in  the  de- 
claration except  the  execution  of  the  bond. 

ERROR  to  the  Kosciusko  Probate  Court.  Friday, 

Smith,  J. — This  was  a  suit  brought  by  the  defendant  in  - 
error  on  a  bond  executed  by  the  plaintiff  in  error  as  ad- 
ministrator of  the  estate  of  one  Mary  Tirnmons,  deceased, 
for  the  faithful  application  of  the  proceeds  of  certain  real 
estate  of  the  decedent,  (for  the  sale  of  which  he  had  pro- 
cured an  order  of  the  Probate  Court,)  "  in  pursuance  of 
law  and  the  order  of  said  Court  in  the  premises." 

The  breach  averred  is,  that  said  administrator  did  not 
faithfully  apply  the  proceeds  of  said  real  estate  accord- 
ing to  law  and  the  order  of  said  Court;  for  that  288  dol- 
lars came  to  his  hands  from  the  sale  of  said  real  estate, 
and  afterwards,  on  the  13th  oi  November y  1844,  said  Court 
ordered  him  to  pay  to  the  relator,  who  was  an  heir  at 
law  and  distributee  of  said  estate,  130  dollars  and  34 
cents  as  his  share  of  the  proceeds  of  said  sale;  and 
though  the  relator  did  on  said  day  last  named  specifically 
demand  said  sum  of  said  administrator,  the  latter  did  not 
and  would  not  pay  the  same,  &c. 

The  defendant  below  pleaded  the  general  issue,  and 
several  special  pleas  upon  which  issues  were  taken.  The 
cause  went  to  the  jury  upon  the  evidence,  and  the  plain- 
tiff had  judgment  for  the  amount  claimed  by  him. 

The  plaintiff  only  proved  that  a  special  demand  was 
made  of  the  administrator,  and  some  facts  relative  to  the 
matters  averred  in  the  special  pleas. 

This  proof  was  not  sufficient  to  entitle  him  to  a  verdict. 
The  plea  of  nil  debet,  though  bad  on  general  demurrer, 
was  not  a  nullity.  Tate  v.  Wymand,  7  Blackf.  240.  As 
the  plaintiff  took  issue  upon  it,  he  should  have  proved  all 
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Nor.  Term,    the  material  allegations  in  his  declaration  except  the  exe- 
1 —  cution  of  the  bond. 

«^-  Per  Curum.-The  judgment  is  revereed  with  cort.. 

OoKE,       Cause  remanded,  &c. 

/.  if.  Bradley  and  A,  A.  Hammond,  for  the  plaintiff. 


Gore  v.  Gore  and  Another. 

The  rule  that  objections  to  evidence  should  be  shown  by  the  bill  of  ex- 
ceptions, refers  to  cases  in  which  the  testimony  has  been  admitted,  azid 
not  to  those  in  which  it  has  been  rejected. 

Friday,  ERROR  to  the  De  Kalb  Circuit  Court. 

Smith,  J. — Maria  Gore  filed  a  petition  in  the  Probate 
Court  of  De  Kalb  county,  alleging  that  she  is  the  widow 
of  Eldah  Oore,  deceased,  by  whom  she  had  one  child, 
who  is  also  deceased,  and  of  whom  she  is,  consequently, 
the  heir  at  law.  It  is  further  alleged  that  before  the 
death  of  Eldah  Gore,  his  father,  John  €rore,  died  seized  of 
certain  real  estate,  and  leaving  the  said  Eldah  and  two 
others,  namely,  Rufas  Crore  and  Anna  Gfore,  his  heirsr 
who  each  became  entitled  to  one  undivided  third  part  of 
said  real  estate.  The  petitioner  demanded  to  have  the 
portion  of  said  Eldah  set  off  to  her. 

Rufus  and  Anna  Crore  filed  a  plea  alleging  that  John 
Gore,  in  his  life-time,  gave  Eldah  Gore  one  hundred  acres 
of  land  and  some  personal  property  as  an  advancement, 
and  as  his  full  share  of  John  Gore's  estate. 

Upon  the  hearing  the  Probate  Court  rendered  a  judg- 
ment partitioning  the  land  equally,  between  the  petitioner 
and  the  two  defendants. 

It  appears  by  a  bill  of  exceptions  that  the  defendants 
offered  in  evidence  a  deed  from  John  Gore  to  Eldah  Gore. 
conveying  to  the  latter  fifty  acres  of  land,  and  then  in- 
troduced witnesses  to  prove  that  the  consideration  named 
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in  the  deed  was  merely  a  nominal  one,  and  that  the  land    ^o^-  Term, 

was  really  given  to  BUdali  as  an  advancement     This  evi- '. — 

dence  viras  rejected  by  the  Probate  Court  on  the  motion        ^^" 
of  the  plaintiff's  counsel.     Some  other  parol  testimony        Gore. 
strongly  tending  to  prove  that  John  Gore,  during  his  life- 
time, conveyed  fifty  acres  of  land  to  Eldah  Gore  as  an 
advancement,  was  then  offered  and  excluded. 

The  defendants  prosecuted  a  writ  of  error  in  the  De 
Kalb  Circuit  Court,  where  the  judgment  was  reversed  and 
the  cause  remanded  for  further  proceedings. 

A  writ  of  error  is  now  prosecuted  from  that  decision  of 
the  De  Kalb  Circuit  Court  to  this  Court,  under  the  act  of 
1850,  p.  65. 

The  Circuit  Court  reversed  the  judgment  upon  the 
^ound  that  the  evidence  excluded  should  have  been  ad- 
mitted, and  it  is  now  said  the  Circuit  Court  erred  in  re- 
versing for  that  cause,  because  the  bill  of  exceptions  does 
not  state  the  objections  made  to  the  evidence,  and  it  must 
thereibre  be  presumed  they  were  sufficient. 

The  rule  that  the  objections  to  evidence  should  be 
shown  by  the  bill  of  exceptions,  upon  which  the  plaintiff 
in  error  relies,  refers  to  cases  in  which  testimony  has 
been  admitted,  and  not  to  cases  in  which  it  has  been  re- 
jected. The  evidence  offered  in  this  case  was  admissible 
if  no  objection  was  shown,  and  from  all  that  appears  it 
should  have  been  admitted.  We  think  the  decision  of 
the  Circuit  Court  is  correct. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

E.  A.  McMahon,  for  the  plaintiff. 

/.  B.  Hoioey  for  the  defendants. 
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Nov.  Term, 
1852. 

Bowman 

▼. 

The  State. 


Friday, 
December  3. 


Bowman  and  Another  v.  The  State  on  the  Relation  of 

Stewaet. 

Debt  by  The  State  on  the  relation  of  S.,  the  clerk  of  the  Carroll  Circuit 
Court  upon  a  sealed  note  made  payable  to  W.  C,  school  commis- 
sioiUT,  or  to  his  successor  in  oftioc,  and  given  to  secure  a  loan  of  funds 
bclon^in^  to  congressional  township  No.  26,  Ac,  in  Carroll  county. 
By  an  act  of  18-14  the  office  of  auditor  in  said  county  was  abolished  and 
its  duties  transferred  to  tlie  clerk  of  the  Carroll  Circuit  Court.  Bv  an 
act  of  1849  the  office  of  school  comniiissioner  was  abolished  and  it5 
duties  transferred  to  the  auditor  and  treasurer.  Held,  that  by  the  act  of 
1844  the  clerk  of  the  Carroll  Circuit  Court  became  ex  officio  the  auditor 
of  said  county,  and  it  was  his  duly  to  bring  the  present  suit;  but,  keld, 
that,  undtT  the  R.  S.  1843,  it  should  have  been  brought  in  the  name  of 
the  payee  of  the  note. 

ERROR  to  the  Carroll  Circuit  Court. 

Smith,  J. — Debt  by  The  State  on  the  relation  of  S/ewvir/, 
clerk  of  the  Carroll  Circuit  Court,  against  the  plaintiffs  in 
error  upon  the  following  sealed  note  : 

"Five  years  after  date,  we,  or  either  of  us,  promise  to 
pay  to  William  Crook,  school  commissioner,  or  to  his  suc- 
cessor in  office,  two  hundred  and  twenty-five  dollars,  with 
interest  thereon,  payable  annually  in  advance,  at  the  rate 
of  eight  per  cent,  per  aiinum,  it  being  of  funds  belonging 
to  congressional  township  No.  26  north,  of  range  2  west, 
in  Carroll  county.  Value  received.  Witness,  our  hands 
this  24th  day  of  August,  1842." 

There  are  four  counts,  all  of  a  similar  character.  Gen- 
eral demurrer  to  each  count  and  judgment  for  the 
plaintiff. 

The  plaintiffs  in  error  contend  that  the  suit  is  not 
rightly  brought  in  the  name  of  the  state  on  the  relation 
of  the  clerk  of  the  Carroll  Circuit  Court,  and  we  think 
their  objectioi^  is  well  taken. 

It  is  provided  by  s.  108,  c.  13,  R.  S.,  that  for  all  moneys 
due  the  congressional  township  fund,  remaining  unpaid, 
the  county  auditor  sliall  cause  suits  to  be  instituted  in 
the  name  of  the  obligee  or  payee  of  the  instrument  sued 
on,  and  the  money  recovered  to  be  paid  to  the  school 
commissioner  of  his  couAty,  &c. 
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The  office    of  auditor  in    Carroll  county    was    abol-    Nov.  Term, 

1852 
ished  by  an  act  dated  Janvxiry  13th,  1844,  (p.  48),  and  its *    '-  - 

duties  transferred  to  the  clerk  of  the  Circuit  Court.     By         alkkb 
the  act  of  January  17th,  1849,    (p.   124),  the    office  of      Cltmkr. 
school  commissioner  is  abolished  and  its  duties  trans- 
ferred to  the  auditor  and  treasurer. 

The  clerk  of  the  Carroll  Circuit  Court  may,  in  conse- 
quence of  the  act  of  Janruii-y  13th,  1844,  be  considered 
as  ex  officio  the  auditor  of  that  county,  and  it  was  his  duty 
to  cause  the  suit  to  be  brought,  but  it  was  unnecessary 
to  make  the  state  a  party.  It  should  have  been  brought 
in  the  name  of  the  payee  of  the  note.  See  Thompson  v. 
Weaver^  7  Blackf.  552. 

Per  Curiam, — The  judgment  is  reversed   with   costs. 
Cause  remanded,  &c. 

A,  H.  Evans,  for  the  plaintiff. 

D.  D,  Pi*att  and  H,  Allen,  for  the  defendant. 


Walker,  Executor,  v.  Clymer. 

T6  sustain  a  set  off  for  inouey  paid  as  a  replevin-bail,  proof  must  be  made 

of  the  entry  of  replevin-bail. 

ERROR  to  the  Cass  Circuit  Court.  Friday, 

Smith,  J. — This  was  an  action  of  assumpsit,  brought  by 
the  defendant  in  error  against  Walker,  as  the  executor  of 
Joseph  Clymer,  deceased.  The  first  count  was  upon  a 
note  made  by  Joseph  Clymer,  during  his  life-time,  for  180 
dollars  and  60  cents.  The  second  count  was  for  goods 
sold  and  work  and  labor.  The  defendant  pleaded  the 
g^eneral  issue,  with  notice  of  matters  of  set-off,  and  seve- 
ral other  pleas  of  payment,  want  of  consideration,  &c. 
The  cause  was  submitted  to  the  Court  who  rendered  a 
judgment  in  favor  of  the  plaintiff  for  346  dollars  and  82 
cents  damages;  but  because  the  suit  was  not  brought, 
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Nov.  Tenn,    nor  notice  of  the  claim  given  to  the  executor,  within  one 

—  year  from  the  issuing  of  his  letters  testamentary,  the  de- 

^^      fendant  had  judgment  for  the  costs. 
Cltmkb.  There  were  issues  of  fact  upon  all  the  pleas,  except 

the  seventh;  eighth,  and  ninth,  to  which  demurrers  were 
sustained.  The  seventh  and  eighth  pleas  are  evidently 
bad,  and  it  is  unnecessary  to  examine  the  ninth,  as  that 
was  only  to  the  costs  of  the  suit,  and  the  plaintiff  did  not 
succeed  in  obtaining  a  judgment  for  costs. 

The  only  question  presented  is,  whether  the  evidence 
supports  the  judgment,  and  we  cannot  say  it  does  not, 
as  setting  out  of  view  all  the  evidence  offered  under  the 
common  counts,  the  judgment  is  not  for  a  greater  aoioont 
than  that  of  the  note  described  in  the  first  count  and  the 
interest  which  had  accrued  upon  it. 

The  only  matter  of  set-off  which  the  defendant  below 
attempted  to  prove,  was  the  payment  of  a  certain  judg- 
ment which  had  been  rendered  against  the  plaintiff  be- 
low, by  Joseph  Clymer^  during  his  life-time,  as  replevin- 
bail.  There  was,  however,  no  proof  of  the  entry  of 
replevin-bail. 

The  defendant  gave  in  evidence  a  judgment  which  had 
been  rendered  against  the  plaintiff  in  favor  of  one  Wil- 
liam  George,  and  then  offered  certain  receipts,  given  by 
the  attorneys  of  George  to  Joseph  Clymer,  acknowledging 
the  payment  of  said  judgment  by  him  as  replevin-bail. 
The  execution  of  these  receipts  was  duly  proved,  but  the 
Court  refused  to  permit  them  to  be  given  in  evidence. 
The  reason  why  they  were  excluded  is  not  stated  in  the 
record.  It  may  have  been  for  the  reason  that  there  was 
no  proof  of  the  entry  of  replevin-bail. 

Per  Curiam. — The  judgment  is  affirmed  with  2  per 
cent,  damages  and  costs. 

O.  H.  Smith,  W.  Z.  Stwari,  and  S.  Ymdes,  for  the 
plaintiff. 

D.  D.  Pratty  for  the  defendant. 
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Kov.  Terrn^ 
1852. 


Cline  V,  Lowe  and  Others. 

Olimb 

Bill  in  chancery  by  a  replevin-bail  to  enjoin  the  proceedings  upon  an  exe-  Lows, 
cution  issued  on  the  judgment  and  levied  upon  his  property,  on  the 
ground  that  a  prior  execution  issued  on  the  judgment  l^ad  been  levied 
on  property  of  the  principal,  a  bond  for  the  deliveiy  of  the  property  for- 
feited, and  a  judgpnent  recovered  against  the  principal  and  surety  on 
the  bond  upon  which  an  execution  had  been  issued  and  a  part  of  the 
judgment  collected  but  not  credited.  Heldj  that  the  remedy,  if  any,  was 
by  a  motion  to  set  aside  the  execution. 

APPEAL  from  the  Hendricks  Circuit  Court.  Friday, 

SairrH,  J. — This  was  a  bill  in  chancery  to  enjoin  the     ^^^  ^ 
proceedings  upon  an  execution  which  had  been  levied  on 
property  of  the  complainant.     The  bill   was  dismissed 
upon  demurrer. 

The  bill  charges  that  the  defendants  had,  in  December^ 
1841,  obtained  a  judgment  at  law,  against  one  Dickens, 
upon  which  the  complainant  became  replevin-bail ;  that 
in,  1842,  an  execution  issued  on  said  judgment  was 
levied  on  property  of  Dickens  of  the  value  or  600  dollars ; 
that  said  property  remained  unsold  for  want  of  bidders ; 
that  a  venditioni  exponas  issued  which  was  returned  with- 
out making  sale,  because  Dickens  had  failed  to  deliver 
the  property;  that  the  defendants  caused  another  execu- 
tion to  be  issued,  and  directed  it  to  be  returned  without 
further  proceedings,  because  they  had  obtained,  in  the 
mean  time,  a  judgment  upon  a  bond  executed  by  Dickens 
and  one  Strange,  for  the  delivery  of  the  property  before 
mentioned ;  that  the  defendants  had  made  80  dollars  by 
an  execution  issued  upon  the  judgment  last  mentioned, 
which  sum  they  had  not  credited ;  and,  finally,  that  they 
had  caused  another  execution  to  be  issued  and  levied  on 
property  of  the  complainant  of  great  value,  which  they 
were  proceeding  to  sell,  &c. 

We  think  it  clear  that  the  demurrer  to  this  bill  was 
correctly  sustained.  If  the  facts  charged  to  have  occurred 
afibrd  any  ground  for  setting  aside  the  execution  last 
issued,  the  proper  remedy  of  the  complainant  was  to 
have  ma'Je  a  motion  in  the  Circuit  Court  for  that  purpose. 
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Per  Curiam, — The  decree  is  affirmed  with  costs. 

C  C  Nave^  for  the  appellant. 

/.  S,  Harvey  and  /.  M,  Gregg ^  for  the  appellees. 
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Friday, 
December  3. 


HuTCHENS  V.  Doe  on  the  Demise  of  SMrra. 

In  ejeetroeDt  to  recover  the  posBession  of  land  sold  to  the  plaintiff's  leEfl^>r 
upon  execution,  he  wan  permitted  by  the  Court  at  the  trial  to  amend  the 
executions  upon  which  the  land  was  sold  to  him.  The  record  did  uxA 
show  what  the  amendments  were.  Held,  that  it  must  be  presumed  ther 
were  such  as  might  properly  have  been  allowed. 

Clerical  mistakes  made  in  the  issuing  of  an  execution  may  be  amended  bj 
the  judgment. 

A  sale  to  an  execution-plaintiff  will  be  avoided  by  the  reversal  of  the  judg- 
ment as  respects  the  costs  of  the  suit. 

ERROR  to  the  Randolph  Circuit  Court. 

SMrrH,  J. — This  was  an  action  of  ejectment  by  the  de- 
fendant in  error  against  the  plaintiff  in  error. 

The  plaintiff's  lessor  claimed  title  by  virtue  of  a  sale 
of  the  premises  in  controversy  to  .satisfy  two  executions, 
he  being  the  purchaser.  The  executions  had  been  issued 
on  judgments  which  he  himself  had  obtained  against  the 
plaintiff  in  error.  One  of  the  judgments  was  for  27  dol- 
lars and  the  costs  of  the  suit. 

The  first  error  assigned  is,  that  the  Court  permitted  the 
plaintiff's  lessor  to  amend  the  executions  before  offering 
them  in  evidence.  The  record  does  not  show  what  amend- 
ments were  made,  and  we  must  presume  they  were  such 
as  might  properly  be  allowed.  Clerical  mistakes  made 
in  the  issuing  of  an  execution  may  be  amended  by  the 
judgment.     Doe  d.  Wilkins  v.  RuCj  4  Blackf.  263. 

It  was  proved  that  after  the  sale  one  of  the  judgments, 
80  far  as  respects  the  costs  of  suit,  had  been  reversed  by 
this  Court,  and  it  is  contended  that  as  the  sale  was  made 
for  the  payment  of  those  costs  as  well  as  the  valid  por- 
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tions  of  the  judgments,  and  the  purchaser  was  the  execu-    ^ov-  'Term, 
lion-plaintiff,  he  acquired  no  title  to  the  premises.  '-^ 

We  think  this  position  is  correct.    The  statute  con-    '^^^  ^^" 
cerning  sales  on  execution,  provides  that  where  any  real   Blaokvsll. 
estate  shall  have  been  sold  by  virtue  of  a  judgment  after- 
wards reversed,  and  the  purchaser  is  a  party  to  the  re- 
cord, or  attorney  of  any  party  thereto,  the  reversal  shall 
have  the  effect  to  avoid  such  sale.     R.  S.  c.  29,  ss.  17-24. 

If,  therefore,  the  entire  judgments  under  which  this  land 
was  sold  had  been  reversed,  there  can  be  no  doubt  that 
such  reversal  would  have  had  the  effect  to  render  the  sale 
invalid,  and  we  think  the  reversal  of  a  portion  of  one  of 
the  judgments  produces  a  similar  result.  The  execution- 
plaintiff  caused  the  land  to  be  sold  for  a  greater  amount 
than  he  had  a  right  to  make  by  virtue  of  his  executions, 
and  as  he  is  not  a  bonajide  purchaser  without  notice,  he 
can  take  nothing  by  his  purchase. 

It  has  been  heretofore  decided  by  this  Court  that  a  sale 
of  land  for  taxes  is  not  valid  unless  the  land  was  liable 
for  all  the  taxes  for  which  it  was  sold.  McQwUken  v.  Doe, 
8  Blackf.  581.     We  think  the  cases  are  analogous. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  Perry,  for  the  plaintiff. 

/.  Smithy  for  the  defendant. 


The  State  v.  Blackwell. 

An  indictment  charged  that  A.  B.,ou,  Ac,  at,  ibc.,  with  force  and  arms 
broke  and  entered  in  and  upon  the  close  and  land  of  C.  D.,  there  situate, 
(describing  it,)  and  then  and  there  took  and  removed  from  said  land  a 
portion  of  the  timber  of  a  poplar  tree,  which  timber,  so  removed  by  said 
B.,  was  of  the  value,  <&c.,  without  license,  Ac.  Held,  that  the  indict- 
ment was  not  defective  for  not  alleging  that  said  portion  of  said  tree 
was  "  then  and  there."  of  the  value  stated. 

ERROR  to  the  R^et/  Circuit  Court.  S^L^k 
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Nov.  Term, 
1852. 

Thx  State 

V. 

Hubbard. 


Pekkins,  J. — ^At  the  September  term,  1850,  of  the  Bijlks 
Circuit  Court,  the  grand  jurors  for  said  Ripley  county  re- 
turned into  Court  the  following  bill : 

^'  The  grand  jurors,"  &c.,  "upon  their  oath,  present  that 
j€une»  H.  BlachveUy  on  the  first  day  of  February ^  in  die 
yecu*  eighteen  hundred  and  fifty,  at  the  county  of  Biple^ 
aforesaid,  with  force  and  arms,  broke  and  entered  in  and 
upon  the  close  and  land  of  one  John  F.  Acton  there  dtn- 
ate,  tO'Wit,  the  Dorth*west,  d^.,  and  then  and  there  took 
and  removed  from  said  land  a  portion  of  the  timber  of 
one  poplar  tree,  which  timber  so  removed  by  said  Btatk- 
well  was  of  the  value  of  10  dollars,  without  license,"  &c. 

This  indictment  was  founded  upon  the  72d  section,  p. 
975,  of  the  R.  S.,  and  was  objected  to  below  becanse  it 
omitted  the  words  "  then  and  there,"  in  stating  the  value 
of  said  timber.  It  was  insisted  that  the  indictment  should 
show  the  value  of  the  timber  at  the  time  it  was  removed. 
It  was  quashed. 

We  think  this  indictment  does  so  with  sufficient  cer- 
tainty. It  alleges  that  the  timber  was  removed  on  a  cer- 
tain day,  and  was  worth  10  dollars.  That  statement  we 
understand  clearly  enough  to  be  that  it  was  worth  10  dol- 
lars when  it  was  removed. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D,  Wallace,  for  the  state. 

/.  Ryman,  for  the  defendant. 


The  State  v,  Hubbard. 

An  indictment  for  keeping  a  gaming-honse  was  ktld  not  to  be  bad  for 
charging  that  the  defendant  kept  a  house  instead  of  &t<  hooae  tobeaaed 
for  gaming,  the  latter  term  being  employed  by  the  statute  definiag  Uic 
offense. 


Wednesday^ 
December  15. 


ERROR  to  the  Bartholomew  Circuit  Court. 


OP  THE  STATE  OP  INDIANA.  531 

Perkins,  J. — Indictment  against  John  C.  Hubbard  for  Nov.  Term, 
keeping  a  gaming-house.  

Tlie  indictment  charges  that  the  defendant,  during  a  '^^^  State 
certain  space  of  time,  kept  a  house  to  be  used  for  gam-  Stalunob. 
ing,  &c.  » 

The  statute  (R.  S.  p.  981,  s.  100)  enacts  that  if  any  per- 
son shall  keep  his  house  to  be  used,  &c.  The  indictment 
was  quashed  below  because  the  article  a  instead  of  the 
pronoun  his  was  used  in  it  in  designating  the  house  kept 
for  gaming. 

We  think  that  during  the  time  the  defendant  kept  a 
house,  said  house  was,  in  contemplation  of  the  enactment 
in  question,  his  house,  and  that  the  indictment  is,  there- 
fore, sufficiently  certain. 

Per  Curiam,  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  S.  Goading  and  N.  T.  Hauser,  for  the  state. 


The  State  v.  Stalungs. 

Indictment  for  gaming,  containing  two  counts;  the  first  for  money  won 
and  the  second  f^r  money  lost  at  a  bet  upon  the  result  of  a  game  of  cards 
played  by  the  defendant  and  others.  The  indictment  did  not  state  whe- 
ther the  bet  Was  made  with  the  persons  played  with,  or  with  a  third  per- 
son.   Hdd,  that  the  indictment  was  bad. 

ERROR  to  the  Posejf  Circuit  Court.  Wednetday, 

Perkins,  J. — Indictment  for  gaming.  Indictment  quash- 
ed in  the  Circuit  Court.  It  presents,  in  one  count,  that 
Andrew  Stallings,  late,  &c.,  on,  &c.,  at,  &c.,  did  unlaw- 
fully win  in  a  bet  made  at  a  game  of  cards  played  by  said 
Stallings  and  others,  some  named  and  some  unknown,  the 
sum  of  10  cents. 

The  second  count  charges  that  he  lost  said  sum  in  a 
bet  made  at  a  game  of  cards  played  by,  &c. 

The  indictment  does  not  show  whether  the  bet  was 
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Nov.  Term,    made  with  the  persons  played  with,  or  with  some  third 
person,  a  spectator  of  the  game,  and  is  bad  for  uncer- 


Malonb 

V. 

McClain. 


tainty. 

Per  Curiam. — The  judgment  is  affirmed. 
A.i6.  RobinsoTiy  for  the  state. 
/.  Pitcher^  for  the  defendant. 


Wf<Inf8day, 
December  15. 


Malone  V,  McClain  and  Another. 

Debt  upon  an  appeal-bond.  The  condition  of  the  bond  was  as  foUovr: 
That  whereas  3f.  had,  on  the  day  of  executing  the  bond,  obtained  an 
appeal  from  the  judgiuent  of  tlie  Hendricks  Circuit  Court  on  8aid  day 
rendered  against  him  in  a  case  wherein  John  Doe,  on  the  demi&e.  «tc., 
wafi  plaintiff,  and  said  M.  was  defendant;  now  should  said  M.  duly  pro- 
gecute  his  said  appeal  and  pay  any  judgment  or  costs  which  might  be 
rendered  or  affirmed  against  Iiim,  then  the  bond  was  to  be  Toid.  The 
first  breach  assigned  was,  that  said  M.  did  not  duly  prosecute  his  ap- 
peal from  the  judgment  of  naid  Court  in  said  suit,  ttc,  against  him,  ac- 
cording to  the  condition  of  said  bond,  but  therein  wholly  failed.  Htld, 
that  the  breach  was  bad.  The  second  breach,  after  alleging,  as  in  the 
first,  that  the  appeal  had  not  been  duly  prosecuted,  averred  that  the  ap- 
peal was  dismissed  by  the  Supreme  Court  on,  «fec.,  whereby  the  plaiuliff 
was  kept  out  of  the  occupation  of  160  acres  of  land,  the  rent  of  which 
was  worth,  d^c.  Held,  that  the  plaintiff's  claim  for  rents  and  profits  was 
not  provided  for  by  the  condition  of  the  bond,  and  that  the  breach  wa« 
bad.  The  tliird  breach,  after  alleging,  as  in  the  first,  that  the  appeal- 
bond  had  not  been  duly  prosecuted,  averred  that  the  appellant  had 
not  paid  the  judgment  and  costs  which  were  adjudged  against  him  on, 

<kc.,  by  the  Supreme  Court  for dollars  and  — -  cent-s,  according 

to  tlie  condition  of  said  bond,  but  therein  wholly  failed,  to  the  pIaiotiff'» 
damage,  &,c.  Held,  that,  were  there  no  other  objection  to  the  breach  than 
its  omitting  to  state  the  amount  of  said  judgment,  this  omission  would 
show  it  to  be  insufficient. 

ERROR  to  the  Hendricks  Circuit  Court. 

Blackp6rd,  J. — The  plaintiif  in  error  brought  an  action 
of  debt  against  the  defendants  in  error  on  an  appeal- 
bond.  The  declaration  sets  out  the  condition  of  the  bond, 
and  assigns  three  breaches.  General  demurrer  to  each 
breach,  and  the  demurrers  sustained.  Final  judgment 
for  the  defendants. 
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The  condition  of  the  bond  is  as  follows: 

That  whereas  the  said  McClain  has  this  day  obtained 
an  appeal  from  the  judgment  of  the  Hendricks  Circuit 
Court  this  day  rendered  against  him,  in  a  case  wherein 
John  Doe,  on  the  demise  of  Isaac  Melons,  was  plaintiff, 
and  said  McClain  was  defendant,  now  should  said  Mc- 
Clain duly  prosecute  his  said  appeal,  and  pay  any  judg- 
ment or  costs  which  may  be  rendered  or  affirmed  against 
him,  then  this  obligation  to  be  void. 

The  defendants,  therefore,  were  bound  by  the  bond  (if 
the  appeal  failed)  to  pay  the  judgment  appealed  from, 
and  such  judgment  for  damages  and  costs  as  the  Supreme 
Court  might  render,  in  the  case,  against  the  appellant. 

The  first  %each  assigned  is  as  follows :  That  said  Mc' 
Clain. did  not  duly  prosecute  his  appeal  from  the  judg- 
ment of  said  Court  in  said  suit  of  Jolui  Doe,  on  the  de- 
mise of  Isaac  Malonc,  ag.iinst  him,  according  to  the  condi- 
tion of  said  bond,  but  therein  wholly  failed. 

This  breach  is  clearly  bad.  What  was  recovered  by 
the  judgment  appealed  from  is  not  stated  in  the  condition 
of  the  bond,  nor  is  it  shown  by  an  averment.  Neither 
does  it  appear  that  any  judgment  against  the  appellant 
was  rendered  by  the  Supreme  Court.  Suppose  the  con- 
tingency (the  failure  of  the  appeal)  on  which  the  defend- 
ants' liability  depended  is  shown,  with  sufficient  certainty, 
to  have  happened,  the  amount  of  that  liability  is  not 
5<tated. 

Mr.  Chittj/  gives  a  precedent  of  a  declaration  on  a  re- 
cognizance of  bail  in  error.  The  recognizance,  and  the  con- 
dition, are  first  set  out  (the  condition  reciting  the  amount, 
&c.,  of  the  judgment  below,  and  the  issuing  of  the  writ 
of  error);  then  comes  the  judgment  of  affirmance  by 
the  Court  above  with  the  judgment  for  damages  and  costs 
for  the  delay  occasioned  by  the  writ  of  error;  and,  lastly, 
there  is  an  averment  of  the  non-payment  of  the  judgment 
of  the  Court  below  or  of  that  of  the  Court  above.  2 
Chitty's  Pleadings,  479. 

The  first  breach  now  before  us,  tested  by  this  precedent. 


Nov.  Term, 
1852. 


Malone 

V. 

McClaix. 
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Not.  Temi,    (changing  what  is  necessary  to  be  changed,)  is  very  de- 
_  1852.       f^^^.^^ 

Malone  ipj^g  second  breach,  after  alleging,  as  in  the  first,  that 

MoOlain.  the  appeal  had  not  been  duly  prosecuted,  avers  that  the 
appeal  was  dismissed  by  the  Supreme  Court  on  the  29th  of 
November  J  1850;  whereby  said  Malone  W33  kept  out  of  the 
occupation  of  160  acres  of  land,  the  rent  of  which  was 
worth  150  dollars. 

Supposing  this  breach  to  show  (which  was  evidently  iu 
ol^ect)  the  plaintiflPs  right  to  certain  rents  and  profits,  of 
which  the  appeal  had  deprived  him,  they  are  not  recover- 
able in  this  action.  The  statute  on  the  subject  is  as  fol- 
lows :  '*  When  any  appeal  is  taken  to  the  Supreme  Court 
from  a  judgment  in  waste,  or  for  the  recove%^  of  land,  or 
the  possession  thereof,  the  condition  of  the  appeal-bond, 
in  addition  to  the  matters  hereinbefore  prescribed,  shall 
further  provide  that  the  appellant  shall  also  pay  and  sat- 
isfy all  damages  which  may  be  sustained  by  the  appellee 
for  the  mesne  profits  of  the  premises  recovered,  or  for  any 
waste  commited  thereon,  as  well  before  as  during  the  pen- 
dency of  such  appeal."  R.  S.  p.  633.  There  being  no 
such  additional  provision  in  the  condition  of  the  bond  now 
sued  on,  the  plaintiflT's  claim  for  rents  and  profits  is  not 
provided  for  by  the  condition. 

This  second  breach,  it  may  be  observed  in  passing,  is 
silent  as  to  any  judgment  for  money  against  McClm 
either  by  the  Circuit  or  Supreme  Court. 

The  third  breach,  after  alleging,  as  in  the  first,  that  the 
appeal-bond  heul  not  been  duly  prosecuted,  avers  that  the 
appellant  bad  not  paid  the  judgment  and  costs  which 
were  adjudged  against  him  on  the  29th  of  November^  1850, 

by  the  Supreme  Court,  for dollars  and  cents, 

according  to  the  condition  of  said  bond,  but  therein  wholly 
failed;  to  the  plaintiff's  damage  100  dollars. 

This  third  breach  relies  on  the  defendants'  non-pay- 
ment of  a  judgment  of  the  Supreme  Court  against  the 
appellant;  but  it  omits  to  state  the  amount  of  that  judg- 
ment. Were  there  no  other  objection  to  the  breach,  this 
omission  would  show  it  to  be  insufiicient. 
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Per  Curiam, — ^The  judgment  is  affirmed,  with  costs.  I^o^-  Term, 

C.  C.  Nave,  for  the  plaintiff.  '. — 

H.  Broum  and  /.  Brown,  for  the  defendants^  Mamlm 

Thb  Star. 


^«8     So 


Markle  V,  The  State. 

A  count  in  an  indictment  on  the  statute  relatiye  to  lotteries  was  substan* 
tiallj  as  follows:  That  the  defendant,  on,  dc,  at,  dec.,  unlawfully  made 
a  certain  lottery  for  a  division  of  property  to  be  determined  by  chance, 
the  making  of  which  not  being  authorized  by  law,  contrary  to  the  sta- 
tute. Hddf  that  the  indictment  was  bad,  after  judgment,  for  not  stating 
the  species  of  property. 

It  is  a  general  rule  that  whatever  is  essential  to  the  gravamen  of  the  indict- 
ment must  be  set  out  particularly. 

ERROR  to  the  Vermillion  Circuit  Court.  WedneBday, 

Blackford,  J. — This  was  an  indictment  on  the  statute  ^**^*^*'**  ^^' 
relative  to  lotteries. 

The  indictment  contains  three  counts.  Plea,  not  guilty. 
The  cause  was  tried  by  the  Court,  and  judgment  rendered 
for  the  state. 

The  error  assigned  is,  that  the  indictment  does  not  de« 
scribe  the  offense  with  sufficient  certainty. 

The  first  count  is  substantially  as  follows :  That  the 
defendant,  on,  &c.,  at,  &c.,  unlawfully  made  a  certain 
lottery  for  a  division  of  property  to  be  determined  by 
chance,  the  making  of  which  not  being  authorized  by  law, 
contrary  to  the  statute. 

The  statute  is  as  follows :  If  any  person  or  persons 
shall  sell  any  lottery  ticket,  or  share  in  any  lottery  or 
scheme  for  a  division  of  property,  to  be  determined  by 
chance,  or  shall  make  or  draw  any  lottery  or  scheme  for 
a  division  of  property  as  aforesaid,  not  authorized  by  law, 
such  person  or  persons,  on  conviction  thereof,  shall  be 
fined,  &c.     R.  S.  p.  982. 

As  the  making  of  a  lottery  is  not  against  the  statute, 
unless  the  lottery  be  for  a  division  of  property,  that  ob- 
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Kov.  Tenp,   ject  muBt  be  described ;  and  it  seems  to  be  essential  to 

1852 
- —  the  description  that  the  property  should  be  pointed  oat. 

""  It  ought,  at  least,  to  appear  whether  real  property,  or 
The  Bzate,  whether  money  or  other  personal  property,  was  the  sub- 
ject-matter of  the  lottery.  An  indictment  for  stealing 
goods  must  particularize  the  goods  alleged  to  have  been 
stolen.  An  indictment  for  obtaining  goods  by  false  pre- 
tences must  set  forth  the  false  pretences  and  describe  the 
goods.  An  indictment  for  gaming  must  show  whether 
the  game  was  with  cards,  dice,  &c.  These  cases  appear 
to  be  analogous  to  the  one  before  us.  It  is  a  general  rule 
that  whatever  is  essential  to  the  gravamen  of  the  indict- 
ment must  be  set  out  particularly ;  and  we  think  that, 
according  to  that  rule,  the  property  in  this  case  should 
have  been  described.  Besides,  the  word  property  being 
a  generic  term,  the  species  of  property,  as  land,  goods, 
&c.,  should  have  been  stated.  It  has  been  held  that  an 
indictment  on  the  statute  against  maliciously  killing  cat- 
tle, must  not  charge  the  defendant  with  killing  cattle 
generally,  but  that  the  species  of  cattle,  as  horse,  cow, 
&c.,  must  be  stated.  Rex  v.  Chalkleyy  Russell  &  Ryan's 
Rep.  258^  There  seems  to  be  as  much  reason  for  stat- 
ing the  kind  of  property  in  the  present  case  as  the  kind 
of  cattle  in  the  case  last  eited. 

The  objection  which  we  have  noticed  as  showing  the 
first  count  to  be  bad,  is  applicable  to  the  second  and  third 
counts. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  render 
judgment  for  the  defendant. 

H.  D,  Scotty  for  the  plaintiff. 

C.  Cruft,  for  the  state. 
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K"ov.  Term, 

Dallas  v.  Hollimgsworth.  '' L 

Dallas  8   RH7 

A.,  a  minor,  contracted  with  B.  to  work  six  months  for  B.  at  10  dollars  a  y.  lift  <W0 

month;  and  if  he  faile^  to  work  out  the  time  he  wan  to  receive  no  pay.  Hollings- 
Haying  worked  for  B.  about  three  months,  he  left  B.  without  assigning  '^orth. 
any  reason  therefor,  and  being  yet  a  minor,  sued  B.  for  his  labor  during 
said  period  at  13  dollars  a  month.  Held,  that  the  contract  was  a  voida- 
ble one.  Held,  also,  that  A.  having  avoided  it  by  leaving  B.'8  service 
and  commencing  the  suit,  the  suit  was  sustainable  for  the  value  of  his 
labor. 

ERROR  to  the  Vermillion  Circuit  Court.  Wednesday, 

Blackford,  J. — Hdlingsworthy  a  minor,  by  his   next  ^ 

friend,  sued  Dallas  in  assumpsit  before  a  justice  of  the 
peace. 

The  suit  was  brought  for  work  and  labor  from  the  26tli 
of  Marchy  1850,  to  the  26th  of  June,  1850,  at  13  dollars 
a  month.     Demand,  39  dollars. 

The  defendant  filed  an  account  against  the  plaintiff  for 
3  doll€urs  and  47  cents. 

Verdict  and  judgment  for  the  plaintiff  for  25  dollars 
and  87  cents.  The  defendant  appealed  to  the  Circuit 
Court. 

The  cause  was  submitted  to  the  Circuit  Court  without 
a  jury,  and  judgment  rendered  for  the  plaintiff  for  24 
dollars  and  22  cents,  with  costs. 

The  defendant  brings  the  case  to  this  Court. 

The  facts  are  substantially  as  follows : 

The  plaintiff  and  defendant  entered  into  a  contract,  by 
which  the  former  was  to  work  six  months  for  the  latter 
at  10  dollars  a  month.  The  plaintiff  was  to  work  out 
the  time  or  have  no  pay.  He  worked  for  the  defendant, 
under  the  contract,  from  the  26th  of  March,  1850,  till  tl^e 
21st  of  June  of  the  same  year,  and  then  left  him  without 
assigning  any  reason  therefor.  The  plaintiff  was  a  minor 
when  he  made  the  contract,  and  was  still  so  at  the  com- 
mencement of  the  suit.  The  defendant  had  paid  the 
plaintiff,  on  account  of  the  work,  3  dollars  and  47  cents. 
The  plaintiff,  at  the  time  of  the  trial  in  1850,  was  twenty 
years  of  age,  and  the  wages  for  the  season  of  such  la- 
borers as  he,  ranged  from  10  to  13  dollars  a  month. 

Vol.  III.— 68 
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Not.  Term, 
1852. 

Dallas 

V. 

HOLLINGS- 

WORTH. 


The  main  question  which  this  case  presents  is,  whettier 
a  suit  will  lie,  under  the  circumstances,  for  tbe  value  of 
the  plaintiff's  labor. 

The  plaintiff  contends  that,  let  the.  law  on  the  subject 
as  to  fidults  be  what  it  may,  he  had  a  right,  on  account  of 
his  infancy,  to  rescind  the  contract  when  he  pleased,  and 
sue  for  the  value  of  his  work. 

It  is  a  general  rule,  certainly,  that  the  contracts  of  an 
infant  are  not  binding  on  him.  That  he  is  liable  on  his 
contract  for  necessaries,  is  an  exception  to  the-  rule. 
Some  of  his  contracts  are  said  to  be,  by  reason  of  his 
infancy  alone,  absolutely  vpid.  But  the  far  greater  part 
of  an  infant's  contracts  are  voidable  only,  at^  the  election 
of  the  infant.  The  contract  before  us,  which  was  for 
work  and  labor,  is  of  the  latter  description,  and  could 
be  avoided  at  any  time  by  the  plaintiff.  He  has  avoided 
it  by  leaving  the  defendant's  service  and  bringing  this 
suit;  and  we  think  the  suit  is  sustainable.  The  case 
stands,  after  the  avoidance,  as  if  the  work  had  been  done 
at  the  defendant's  request,  without  any  special  contaict 
respecting  it.  This  opinion  is  supported  by  the  decision 
of  the  Supreme  Court  of  Massachusetts  in  Veni  v.  Os- 
goody  19  Pick.  572.  The  same  doctrine  is  recognized  by 
the  Supreme  Court  of  New  York  in  MedJbury  v.  Wairtms^ 
7  Hill,  110.  There  is  also  a  still  later  decision  of  the  last- 
named  Court,  in  a  case  like  the  present,  which  sustains 
our  opinion.  The  Court  say,  in  the  case  last  cited,  that 
the  infant  plaintiff,  in  such  an  action,  is  entitled,  by  well 
settled  principles  of  law,  to  recover  such  sum  for  his  ser- 
vices as  he  would  be  entitled  to  if  there  had  been  no  ex- 
press contract  made.  A  recovery  is  allowed  upon  the 
assumption  that  there  is  no  express  contract  at  all. 
Whitmarsh  et  al.  v.  Hall,  3  Denio,  375. 

We  consider,  in  the  case  before  us,  that  the  plaintiff 
was  entitled  to  a  judgment  for  the  value  of  his  labor, 
after  deducting  the  small  sum  paid  to  him  by  the  defend- 
ant; and  that,  according  to  the  evidence,  the  defendant 
cannot  complain  of  the  amount  of  the  judgment. 
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Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent.   Nov.  Term, 
damages  and  costs. 


Likens 

V. 


J,  P.  Usher y  for  the  plaintiff. 

E.  W,  McGaughey  and  A,  L,  Roache^  for  the  defendant.     Millineb. 


Likens  v.  Milliner.       .^ 

ERROR  to  the  Hancock  Circuit  Court.  WedneBda-j, 

Perkins,  J. — John  Milliner  sued  Leonard  Likens  before  a 
justice  of  the  peace  on  the  following  cause  of  action : 

^^  Leonard  Likens  to  John  Milliner^  Dr.  To  work  and 
labor  from  the  12th  day  of  March^  1849,  to  the  7th  day 
of  June^  1849,  three  months,  at  10  dollars  per  month, 
$30.00." 

The  cause  went  by  appeal  to  the  Circuit  Court.  In 
that  Court  the  cause  was  tried  by  a  jury  upon  the  gene- 
ral issue,  and  the  plaintiff  recovered  27  dollars  and  30 
cents.     A  motion  for  a  new  tiial  was  overruled. 

The  plaintiff  proved  the  time  he  worked  for  the  defend- 
ant and  the  value  of  his  labor.  The  defendant,  to  defeat  a 
recovery  by  the  plaintiff,  then  undertook  to  prove  that  the 
work  performed  by  the  plaintiff,  Millinery  was  done  under 
a  special  contract  for  one  year's  service,  and  that  said 
Millinet^  left  his,  defendant  Likens*Sy  employment,  without 
cause,  before  said  year  expired.  The  evidence  upon 
these  points  w€is  substantially  as  follows  : 

Abel  Likens y  a  son  of  the  defendant,  testified  that  the 
contract  between  his  father  and  Milliner  was,  that  Milliner 
was  to  work  a  year  at  10  dollars  per  month,  if  the  two 
could  agree  together  in  two  or  three  weeks'  trial. 

Leonard  E.  Likens,  another  son  of  defendant,  stated 
that  Milliner  was  to  work  a  year,  if  said  Milliner  and  his 
(witness':^)  father  could  agree  for  one  week. 

William  A.  Fhrnklin  heard  Likens  tell  Millinery  after  he 
left,  that  if  he  did  not  come  back  and  work  his  year  out. 
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Not.  Term,    as  he  had  agreed,  he  would  not  pay  him  for  what  he  had 

L_- done.    Milliner  replied  that  he  would  not  work  for  any 

LiKEsw  ^^^  ^Yisi^  would  "jaw  him,"  and  that  he  would  sue  Likens 
MiLLum.     for  the  time  he  had  worked  for  him. 

Offutt  stated  that  he  heard  the  parties  in  conversation 
the  Saturday  before  Milliner  commenced  working  for  lA- 
kens^  when  the  latter  said  he  wanted  a  hand  to  work  a 
year;  and  the  former  replied  that  he  would  work  a  year, 
if  they  could  agree. 

Miss  Milton  lived  at  Liken^^s,  Likens  used  frequently 
to  scold  and  complain  of  Milliner  about  small  matters. 

Kauble  talked  with  Likens  a  week  after  Milliner  had  com- 
menced working  for  him.  Likens  said  Milliner  was  work- 
ing on  trial ;  was  to  work  a  yeav  if  they  could  agree;  there 
was  some  time  fixed,  he  thinks,  for  the  trial ;  don't  know 
how  long. 

On  this  evidence  the  Court  instructed  the  jury  as  fol- 
lows: 

"The  sole  question  for  the  jury  to  try  is  this,  viz. :  was 
the  plaintiff  hired  by  the  defendant  for  a  year,  or  was  the 
hiring  on  trial,  or  by  the  month  as  long  as  the  parlies 
could  agree? 

"  If  the  hiring  was  by  the  month  for  as  long  as  the 
parties  could  agree,  the  plaintiff  is  entitled  to  recover  for 
every  full  month  he  served.  If  the  hiring  was  for  a  year, 
there  is  nothing  in  the  evidence  to  exonerate  the  plain- 
tiff from  a  full  performance  of  a  year's  work,  and,  conse- 
quently, he  cannot  recover. 

"  If  the  work  was  commenced  on  trial,  the  trial  com- 
pleted, and  work  for  a  year  understood  by  the  parties  to 
be  commenced,  then  it  is  a  case  of  hiring  by  the  year; 
but  not  so  if  the  trial  was  not  completed.^' 

The  jury,  as  we  have  said,  found  for  the  plaintiff,  and 
the  Court,  hearing  the  trial,  refused  to  set  aside  the  ver- 
dict. 

The  instructions  were  certainly  as  favorable  to  the  de- 
fendant below  as  the  law  would  justify,  perhaps  more  so, 
though  as  to  this  we  need  express  no  opinion.  The 
jury,  over  such  instructions,  found  for  the  plaintiff,  and 
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the  Court  who  heard  the  case,  and  could  judge  better  ^o^-  Term, 

than  we  can  of  the  credit  to  be  given  to  the  several  wit- '. — 

nesses,  refused  to  disturb  the  verdict.  ^^"^^ 

We  think  this  Court  would  not  be  justified  in  pronounc-  Skobmt. 
ing  that  refusal  erroneous. 

Per  Curiam, — The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

T.  D.  Walpole  and  R,  L.  Walpde,  for  the  plaintiff. 

R,  A,  RUcyy  for  the  defendant. 


Evans  v.  Secrest  and  Another. 

A  note  executed  to  Lorena  Einerine  Evans,  and  assigned  on  the  back  there- 
of to  the  plaintiffs  by  George  Smith  and  Lorena  Emerine  Stniih,  was  filed 
before  a  justice  of  the  peace  as  a  cause  of  action »  and  a  judgment  ren- 
dered against  the  maker  by  default.  There  was  no  averment  showing 
that  Lorena  Emerine  Evam  and  Lorena  Emerine  Smith  were  the  same 
person.  On  appeal,  in  the  Circuit  Court,  the  defendant  moved  the  Court 
to  dismiss  the  suit.    Held,  that  the  motion  should  have  been  sustained. 

ERROR  to  the  Putnam  Circuit  Court.  Wednesday, 

Perkins,  J. — Suit  before  a  justice  of  the  peace  upon  ^    *^     *^    • 
promissory  note  and  indorsement  as  follows : 

"  For  value  received,  I  promise  to  pay  unto  Lorena  Eme- 
rine Evans  the  just  and  full  sum  of  48  dollars  on  or  be- 
fore the  first  day  of  January,  1649,  as  witness  my  hand 
and  seal.     Martha  Evans  [seal]." 

Indorsement  on  the  back  thereof — 

"  We  assign  the  within  note  to  Secrest  and  Walls,  De- 
cember 27,  1849.     George  Smith,  Lorena  Emetine  Smith.'^ 

Judgment  before  the  justice  by  default. 

Appeal  to  the  Circuit  Court.  Motion  there  by  the  de- 
fendant that  the  suit  be  dismissed  for  want  of  a  sufficient 
cause  of  action.  Motion  overruled,  and  judgment  for  the 
plaintiffs  for  the  amount  of  the  note,  &c. 

We  think  the  motion  to  dismiss  should  have  been  sua- 


642 


CASES  IN  THE  SUPREME  COURT 


JOUNSOX 

Blake. 


Nov.  Term,  tained.  It  does  not  appear,  even  prima  facie,  by  the  re- 
cord that  the  plaintiffs  have  an  assignment  of  the  note 
from  the  payee  thereof.  It  should  so  appear.  There 
should  be  an  averment  showing  the  identity  of  LorerM 
Emeinne  Evans  and  Lorena  Emerine  Smith,  See  Vanda- 
grift  v.  Tate  et  ux.y  4  Blackf.  174.     ^ 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  M.  Hannay  for  the  plaintiff. 

/.  CowgiUy  for  the  defendants. 


Johnson  v.  Blake. 


Friday, 
December  24. 


The  assignee  of  a  note,  in  order  to  exercise  tbe  diligence  in  collecting  it 
of  the  maker  which  is  requisite  in  collecting  a  note  not  payable  in  bank, 
need  not  sue  to  recover  a  part  of  the  note  which  is  usurious. 

The  fact  that  the  assignee  knew  when  he  received  the  assignment  that  such 
part  waa  usurions  makes  no  difference. 

APPEAL  from  the  Marian  Circuit  Court. 

Perkins,  J. — Bill  in  chancery  by  James  Blake  against 
Moses  Johnson  for  the  foreclosure  of  a  mortgage.  Decree 
below  for  the  plaintiff. 

It  appears  that  Blake  sold  to  Johnson  a  parcel  of  groand 
in  IndianapoliSy  in  payment  for  which  the  latter  assigned 
to  the  former  the  promissory  notes  of  third  persons.  Ac- 
companying the  assignment  of  the  notes  Johnsun,  by  bis 
agent,  A,  Harrison,  executed  a  mortgage  on  said  parcel 
of  ground  conditioned  as  follows :  ^^  That  if  the  sedd 
party  of  the  first  part,  [Johnson,"]  his  heirs,  executors,  or 
administrators  shall  pay,  or  cause  to  be  paid,  unto  the 
said  party  of  the  second  part,  [Blake,']  his  heirs,  or  assigns, 
the  just  and  full  sum  of  any  deficiency  that  may  be  found 
to  exist  of  principal,  interest,  or  costs,  in  the  payment  of 
any  of  the  notes,  a  list  whereof  is  on  the  reverse  hereof  ivrit- 
ten,  and  which  said  notes  amounting  altogether  to  4,998 
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dollars  and  35  cents,  as  calculated,  said  Johnson  has  this    ^^'  Term, 

day  caused  to  be  assigned  to  said  Blake,  and  to  the  col-  J. '- — 

lection  of  which  said  Blake  is  bound  to  the  legal  diligence      JomreoN 
upon  assigned  notes  not  payable  in  bank,  then,"  &c. ;  "  but       Blam. 
in  case  of  the  non-payment  of  the  deficiency  of  princi- 
pal, interest,  or  costs,  upon  such  diligence  as  above,  when 
Buch  deficiency  is  ascertained,  then,"  &c. 

One  of  said  notes,  being  for  over  400  dollars,  was  upon 
James  Rains ,'  Andrew  Hoover ,  and  Charles  Gamer.  This 
note  was  not  paid  at  maturity,  and  there  was  a  delay  of 
some  years  before  suit  was  brought  upon  it.  When  suit 
was  instituted,  the  defendants  pleaded  usury,  and  esta- 
blished the  truth  of  the  plea,  whereby  the  interest  on  the 
note  was  forfeited,  under  our  statute,  and  the  amount 
which  would  otherwise  have  been  recovered  on  the  note 
reduced. 

It  is  the  amount  of  this  reduction,  with  interest  and  the 
costs  of  said  suit,  that  is  claimed  in  the  bill  before  us,  and 
for  which  a  decree  was  rendered  below. 

The  defense  set  up  is,  that  such  diligence  for  the  col- 
lection of  the  note  was  not  used  as  is  required  upon  as- 
signed notes  not  payable  in  batik. 

It  is  well  settled,  in  regard  to  such  notes,  that  suit  need 
not  be  instituted  at  all  upon  them  by  an  assignee  where 
he  can  show  they  are  not  collectable  from  the  makers. 
And  in  the  case  before  us  that  part  of  the  note  not  col- 
lected never  was  collectable.  We  think  the  case  falls 
within  the  settled  rule. 

It  is  said  Blake  knew,  at  the  time  he  took  the  assign- 
ment of  the  note  in  question,  that  it  was  tainted  with 
usury,  and  that  the  motive  in  requiring  him  to  use  dili- 
gence was  the  hope  that  if  said  note  was  speedily  urged 
to  payment,  the  defense  of  usury  might  not  be  set  up. 

This  knowledge  could  not  require  him  to  go  beyond  his 
agreement,  which  was  to  use  the  diligence  on  assigned 
notes  not  payable  in  bank,  and  his  failure  to  aid  in  the 
accomplishment  of  an  illegal  purpose  would  not  be  a  cir- 
cumstance which  a  Court  should  deviate  from  a  straight 
line  to  make  operate  to  his  disadvantage.  ^ 
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Per  Curiam, — The  decree  is  aifirroed,  with  5  per  cent, 
damages  and  costs.  / 

O.  H,  Smith  and  S.  Yandes,  for  the  .appellant. 
Zi.  Barbour  and  A.  G.  Porter,  for  the  appellee. 


Little  v.  White  and  Another. 

A  note  was  executed  in  Ohio  by  a  citizen  of  this  state  payable  without  ant 
relief  whatever  from  valuation  or  appraisement  laws  of  Indiana,  Suit 
was  brought  upon  the  note  in  this  state  against  the  maker,  and  the  Court 
rendered  judgment  for  the  amount  thereof,  and,  also,  that  the  same 
should  be  collected  without  relief  from  the  valuation  laws  of  Indiana, 
Hdd,  that  the  judgment  that  it  should  be  thus  collected,  was  right. 


Friday, 
December  24. 


APPEAL  from  the  Shelbtf  Circuit  Court. 

Assumpsit  upon  a  promissory  note  reading  as  follows : 

"$293.33.  Cincinnati,  Ohio,  October  17,  1850.  Six 
months  after  date  the  subscriber,  of  ShelbyviUe,  county 
of  Shelby,  state  of  Indiana,  promises  to  pay  to  the  order  of 
Peter  A.  White  4*  Co,,  two  hundred  and  ninety-three  del* 
lars  and  thirty-three  cents,  value  received,  without  any 
relief  whatever  from  valuation  or  appraisement  laws  of 
Indiana,     William  Little,^^ 

Plea,  the  general  issue.  The  note,  with  the  admission 
that  it  was  executed  in  Ohio,  was  in  evidence,  and  was 
all  the  evidence.  The  Court,  to  whom  the  cause  was 
submitted,  found  for  the  plaintiffs  and  rendered  judgment 
for  the  amount  of  the  note,  including  interest  to  the  time 
of  the  judgment,  and  that  the  same  be  collected  withont 
relief  from  the  valuation  laws  of  Indiana. 

The  statute  of  this  state  authorizes  such  a  judgment 
upon  such  contracts.  We  think  that  rendered  was  right, 
and  it  is  affirmed  with  5  per  cent,  damages  and  costs. 

/.  Morrison  and  S.  Major,  for  the  appellant. 

W.  Henderson  and  W.  A.  McKemie,  for  the  appellees. 
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Nov.  Term, 
]852. 

Eyavm 

T. 


Evans  v.  Secrest  and  Another. 

Where  a  worQan,  being  tne  payee  and  holder  of  a  sealed  note,  marries,  the 

prop^iy  of  the  note  is  in  the  husband,  and  he  alone,  and  not  the  wife, 

can  negotiate  and  pass  it  by  indorsement. 
When  the  assignment  of  the  note  is  signed  by  the  hasband,  the  wife's 

signature  to  the  assignment  is  mere  surplusage. 
In  a  declaration  upon  a  note,  the  allegation  of  the  non-payment  of  the 

note  or  any  part  thereof,  is  a  sufficient  breach. 

ERROR  to  the  Putnam  Circuit  Court.  Friday, 

Blackford,  J. — This  was  an  action  of  debt  brought  by 
George  Secrest  and  Clinton  Walls  against  Martha  Evans. 
The  declaration  contains  two  counts. 

The  first  count  cdleges  that,'on,&c.,at,&c.,thedefendant, 
by  her  sealed  note,  bound  herself  to  pay  to  one  Lorena  E. 
Evans,  then  sole  and  unmarried,  on,  &c.,  the  sum  of,  &c.; 
that  the  payee  afterwards  married  one  George  Smith;  that 
after  the  note  fell  due,  and  after  the  marriage,  and  before 
the  payment  of  any  part  of  the  note,  the  said  Lorena  and 
her  said  husband  assigned  the  note  to  the  plaintiffs ;  of 
all  which  the  defendant  haxi  notice;  whereby  an  action 
accrued,  &c. 

The  second  count  is  similar  to  the  first,  except  that  it 
alleges  the  assignment  of  the  note  to  have  been  made 
by  the  husband  alone. 

The  declaration  concludes  as  follows :  '^  Yet  the  said 
defendant  hath  not  paid  the  said  several  sums  of  money 
or  any  part  thereof;  to  plain tifis'  damage  of  50  dollars; 
and  hence  they  sue,  &c." 

The  assignment  of  the  note,  as  appeared  on  oyer,  was 
signed  both  by  the  husband  and  his  wife. 

General  demurrer  to  the  declaration,  and  judgment  for 
tbe  plaintiffs.  ' 

The  property  in  the  note,  after  the  marriage,  was  in 
the  husband,  and  he  alone,  and  not  his  wife,  could  nego- 
tiate and  pass  it  by  indorsement.  Macqueen  on  Husband 
and  Wife,  20,  51.  The  wife's  signature  to  the  indorse- 
ment mentioned  in  the  first  count,  is  mere  surplusage. 

It  is  contended  that  the  breach  assigned  does  not  show 
Vol,  III.— 60 
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Not.  Term,    but  that  the  note  had  been  paid  to  the  payee  or  her  has* 

— —  band.     We  think,  however,  that  the  general  allegation  of 

^  the  non-payment  of  the  note,  or  any  part  thereof,  ie 

BoNBwm.     sufficient. 

Per  Cu7nam, — The  judgment  is  affirmed  with  costs. 
/.  M.  Hannay  for  the  plaintiff. 
/.  Cowgilly  for  the  defendants. 


8    5« 


FlBST   V.    BONEWITZ. 


Special  count  in  assumpsit  on  the  following  instrument:  Received  of  J. 
B.  the  sum  of  100  dollars  paid  in  land.  Held,  that  the  receipt  did  not 
of  itself  show  a  contract  implying  a  consideration.  Held,  also,  that  it 
did  not  of  itself  show  a  sufficient  consideration  for  the  alleged  promise 
to  pay  J.  B.  100  dollars  on  request.  Held,  also,  that  the  instrument  was 
so  ambiguous  on  its  face  that  no  definite  meaning  could  be  g^ven  to  it. 

A  bad  plea  is  sufficient  for  a  bad  count. 

Where  a  plea  is  a  good  defense  to  all  the  legal  causes  of  action  described 
in  the  declaration,  a  demurrer  to  it  should  be  overruled. 

FfiJmi,  ERROR  to  the  Huntington  Circuit  Court. 

^"^""^  Blackford,  J. — Bonewitz  sued  First  in  assumpsit.    The 

declaration  contains  four  counts. 

The  first  count  is  to  the  following  eifect :  For  that  the 
defendant,  on,  &c.,  executed  to  the  plaintifl*  a-  receipt  as 
follows:  '^  May  8,  1837.  Received  of  Joseph  Bonewitz  the 
sum  of  100  dollars  paid  in  land."  Meaning  that  said 
sum  of  100  dollars  was  paid  by  the  plaintiff  for  said  de* 
fendant.  (Signed,)  "  Isreiel  Firsts  By  which  receipt  the 
defendant  acknowledged  to  have  received  from  the  plain- 
tifi*  said  100  dollars;  and  in  consideration  thereof,  after- 
wards agreed  to  pay  said  sum  to  the  plaintiff  when  he 
should  be  thereunto  requested.  The  plaintiff  afterwards 
demanded  payment  of  said  sum,  which  the  defendant  re- 
fused to  pay. 

The  other  counts  are  the  common  ones  for  money  lent, 
money  paid,  and  for  money  had  and  received. 

The  defendant  pleaded  to  the  whole  declaration,  non 
assumpsit  and  the  statute  of  limitations. 


OF  THE  STATE  OP  INDIANA.  '  547 

General  demurrer  to  the  special  plea,  and  the  demurrer   Nov.  TeriB, 
.    .      ,                                                                                                  1852. 
sustamed.  

The  cause  was  tried  on  the  general  issue,  and  a  verdict         !^ 
and  judgment  rendered  for  the  plaintiff.  Bonewiw. 

The  special  plea  being  demurred  to,  we  must  examine 
the  declaration ;  and  we  think  the  first  count  is  insuffi- 
cient. The  defendant's  receipt  there  mentioned  is,  as  we 
understand  it,  as  follows:  ^^ May  8,  1837.  Received  of 
Joseph  Bonewiiz  the  sum  of  100  dollars  paid  in  land." 
That  receipt,  of  itself,  shows  no  contract  implying  a  con- 
sideration ;  nor  does  it,  of  itself,  show  a  sufficient  conside- 
ration for  the  alleged  promise,  that  is,  a  benefit  to  the 
defendant  or  a  detriment  to  the  plaintiff.  The  count  we 
are  considering  says,  by  way  of  innuendo,  that  the  instru- 
ment means  that  the  suijp  of  100  dollars  was  paid  by  the 
plaintiff  on  land  for  the  defendant.  We  are  not  able, 
however,  from  the  terms  of  the  instrument,  to  give  it  that 
meaning.  Indeed,  the  instrument  is  sO  ambiguous  on  its 
face,  that  we  cannot  assign  to  it  any  definite  meaning 
whatever.  The  first  count,  therefore,  contains  no  cause 
of  action. 

There  is  no  objection  to  the  other  counts;  and  to  those 
counts  the  special  plea  is  a  good  bar.  It  is  of  no  conse- 
quence whether  that  plea  is  valid  or  not  in  regard  to  the 
first  count,  for  a  bad  plea  is  sufficient  for  a  bad  count. 

The  special  plea  being  a  good  defense  to  all  the  legal 
causes  of  action  described  in  the  declaration,  the  demur- 
rer to  it  should  have  been  overruled. 

The  judgment  for  the  plaintiff  is  consequently  errone- 
ous, and  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  and  the  ver- 
dict set  aside  with  costs.  Cause  remanded,  with  leave  to 
the  plaintiff  to  amend  the  first  count. 

R,  Brackenridge,  Jr.,  for  the  plaintiff. 

J.  R,  Slack,  for  the  defendant. 
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1852. 

Harkin 

V. 
JOftNIOAK. 


Friday, 
December  24. 


Markin  v.  Jornigan. 

In  replevin,  in  a  justice's  Court,  the  valuejof  the  property  as  specified  in  the 
declaration,  and  not  in  the  affidavit,  governs  as  to  the  JDrisdiction  of  the 
Court 

Each  count  in  a  declaration  is  considered  as  containing  a  distinct  canse  of 
action. 

The  declaration  in  replevin  before  a  justice  of  the  peace  contained  tvro 
counts,  and  the  property  specified  in  each  count  was  alleged  to  be  of  the 
value  of  40  dollars.  Held,  that  the  justice  had  no  jurisdiction  of  the 
case. 

ERROR  to  the  Blackford  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  replevin  broogfat 
by  Jornigan  against  Markin  in  a  justic^^s  Court.  Judg- 
ment by  the  justice  for  the  plaintiff.  The  defendant  ap- 
pealed to  the  Circuit  Court,  and  the  plaintiflf  obtained 
there  a  verdict  and  judgment. 

The  defendant  contends  that  the  justice  had  no  juris- 
diction; the  causes  of  action  being  for  too  large  an 
amount. 

The  justice  had  no  jurisdiction,  if  the  value  of  the  |Nt>- 
perty  claimed  exceeded  50  dollars.  R.  S.  802,  s.  2.  Mid- 
dleton  V.  Harris^  6  Blackf.  397. 

The  plaintifTs  affidavit  filed  before  the  justice,  states 
the  value  of  the  property  claimed  to  be  40  dollars. 

The  declaration,  which  was  filed  before  the  justice,  is 
substantially  as  follows:  For  that  the  defendant,  on, 
&c.,  at,  &c.,  wrongfully  took,  and  still  wrongfully  detains, 
from  the  plaintiff  a  certain  young  mare  of  the  value  of 
40  dollars,  the  property  of  the  plaintiflf;  to  the  plaintifi^s 
damage  20  dollars;  hence  he  sues.  And  for  that,  on,  &c.. 
at,  &c.,  one  filly  of  the  value  of  40  dollars,  the  plaintifi^s 
property,  came  into  the  defendant's  possession,  and  has 
been  since,  and  still  is,  unlawfully  detained  by  him,  to 
the  plaintiflT's  damage  20  dollars;  hence  he  sues. 

This  declaration  contains  two  counts.*  The  young  mare 
mentioned  in  the  first  count,  and  the  filly  mentioned  in 
the  second  count,  are  alleged  to  be  each  of  the  value  of 
40  dollars.  If,  therefore,  we  consider  the  counts  as  con- 
taining separate  causes  of  action,  as  we  must  do,  the  va- 
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lue  of  the  property  claimed  by  the  declaration  is  80  dol-  ^ov.  Term, 
lars ;  and  it  is  the  declaration,  not  the  affidavit,  that  shows 
the  value  of  the  property  sued  for.  That  on  this  question 
of  jurisdiction,  each  count  must  be  considered  as  contain- 
ing a  distinct  cause  of  action,  has  been  frequently  deci- 
ded by  this  Court.  Swift  v.  Woods,  5  Blackf.  97.— Weth- 
erill  ct  al,  v.  The  Inhabitants,  4^.,  id.  357. 

The  plaintiff,  therefore,  shows  that  the  value  of  the  pro- 
perty, on  account  of  which  he  sues,  exceeds  the  jurisdic- 
tion of  the  justice.  The  consequence  is,  that  the  judg- 
ment cannot  be  sustained. 

Per  Curiam,  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  the  Circuit  Court  to 
dismiss  the  suit  for  want  of  jurisdiction. 

/.  S.  BtLckles  and  /.  Broumlee,  for  the  plaintiff. 

/.  Smith,  for  the  defendant. 


Sloan  v.  Kingore  and  Another. 


A.  sold  to  B.  nine  cribft  of  com,  at  20  cents  a  bunhel,  with  a  warranty  that 
they  contained  3,500  bushels,  and  an  agreement  that,  if  they  did  not.  A, 
would  supply  the  deficiency.  The  sum  to  be  paid  for  the  2,500  bushels 
was  agreed  on,  and  time  given  for  the  payment;  and  the  cribs  of  com 
were  left  with  A.,  as  B.'s  agent,  to  be  taken  care  of  for  B.  Held,  that, 
as  between  A.  and  B.,  the  sale  was  complete.  Held,  also,  that  B.  had  no 
lien  on  the  com.  Held,  also,  that,  supposing  there  was  not  such  a  change 
of  possession  as  is  contemplated  by  s.  6,  c.  33,  R.  S.  1843,  yet  even  as 
between  B.  and  a  subsequent  bona  fide  purchaser  from  A,,  the  sale  to  B. 
was  valid. 

ERROR  to  the  Fountain  Circuit  Court.  Friday, 

Blackford,  J.— On  the  10th  of  March,  1860,  Joseph  L.  ^«^«»^24. 
Sloan  brought  an  action  of  replevin,  in  the  Fountain  Cir- 
cuit Court,  against  John  Kingoi^e  and  Chauncey  Scott.  Kin- 
gore  made  default.  Scott  pleaded  property  in  himself. 
The  plaintiff  replied  that  the  property  was  his.  Verdict 
and  judgment  for  the  defendants. 
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Not.  Term.        The  facts  are  as  follows :     On  the  29th  of  December, 

, ' —  1849,  Kingore,  at  a  certain  farm  in  said  county  on  which 

^y^^  he  resided,  proposed  to  sell  to  one  Glover  2,500  bushels  of 
KiNooBs.  corn,  and  showed  him  nine  cribs  of  corn  there  situate. 
Kingore  said  that  the  cribs  had  been  measured,  and  that 
they  contained  2,500  bushels.  Glover  said  he  did  not  be- 
lieve the  cribs  contained  that  quantity.  Kingore  said  that 
if  on  measurement  the  cribs  failed  to  measure  2,500  bush- 
els, he  would  make  up  the  deficiency  out  of  his  barn. 
Glover  was  the  agent  of  Sloan,  the  now  plaintiff,  and  told 
Kingore,  that  he  was  buying  the  corn  for  Sloan.  Glover 
then  bought  for  Sloan,  from  Kingore,  2,500  bushels  of  com 
at  (as  the  witness  said)  21  cents  a  bushel ;  Kingore  agree- 
ing that  if  said  cribs,  on  being  measured,  did  not  contain 
2,500  bushels  of  corn,  he  would  make  up  the  deficiency 
oat  of  his  bam.  Kingore  and  Glover  then  went  to  the 
cribt,  and  after  they  had  examined  them,  Kingore  said  to 
Glover,  as  agent  of  Sloan,  that  from  that  time  forward  the 
corn  in  those  nine  cribs  was  the  property  of  and  at  the 
risk  of  Sloan,  and  that  in  case  of  loss  or  damage  by 
storms,  thieves,  or  otherwise,  the  loss  was  to  be  Sloan's, 
and  not  his,  {Kingore'* s).  Glover  then  took  possession  of 
the  cribs  of  corn  as  the  property  of  Shan  and  as  his  agent, 
and  in  pursuance  of  said  purchase,  with  the  understand- 
ing with  Kingore  that  any  deficiency  was  to  be  made  up 
out  of  Kingore*s  barn.  Glover,  as  said  agent,  then  em- 
ployed Kingore  to  take  care  of  the  corn,  and,  if  any 
boards  blew  off  of  the  cribs,  Kingore  was  to  put  them  on 
and  secure  the  corn  from  the  weather,  and  be  paid  for  his 
trouble.  At  the  time  of  this  contract,  Kingore  was  in- 
debted to  Sloan  for  money  secured  by  some  promissory 
notes  given  by  Kingore  and  assigned  to  Sloan,  one  of 
which  was  for  13  dollars  and  some  cents;  which  notes 
formed  a  part  payment  on  the  contract,  and  were,  in  pur- 
suance  thereof,  delivered  up  to  Kingore  on  the  5th  of  June, 
1850.  The  com  so  sold  by  Kingore  to  Sloan,  is  the  same 
com  in  controversy  in  the  present  suit.  Clover  made  a 
memorandum  of  the  contract  at  the  time,  which,  as  he 
swears,  contains  substantially  the  contract  between  Kin- 
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jq-07T  ahd  Sloan.     That  memorandum  states  that,  on  the    Nov.  Tena, 

1852 

a9th  of  DecHhiber,  1849,  said   Sloan  bought  of  Kingoi-e  '. — . 

2,500.  bushels  of  corn,  then  delivered  to  Sloan  in  the  pens        ^^^« 
on  the  farm  occupied  by  Kingorc,  at  the  rate  of  20  cents      Kingobs, 
a  bushe],%f  which  sum  25  dollars  were  to  be  paid  oh  the 
15th  of  February ,  1850,  and  the  residue,  425  dollars,  on 
the  1st  of  August^  1850. 

The  defendant,  Scott,  on  the  20th  of  February,  1850, 
bought  of  Kingore  six  cribs  of  corn,  agreeing  to  take  them 
at  1,600  bushels,  at  25  cents  a  bushel. 

We  are  of  opinion  that  these  facts  sustain  the  suit. 
Scott  contends  that  the  sale  to  the  plaintiff  could  not  be 
complete  until  the  corn  in  the  cribs  was  measured.  Thel 
law  on  the  subject  is,  that  if  any  material  act  should  re- 
main to  be  done  on  the  part  of  the  seller,  previously  to  the 
delivery  of  the  goods,  the  property  will  not  pass  to  the  ven- 
dee until  such  act  shall  have  been  done.  Williams  on 
Personal  Property,  36.  But  that  rule  does  not  apply  to 
this  case.  Here  the  nine  cribs  of  corn  were  sold  and  aC'^ 
tually  delivered  by  Kingore  to  Sloan  at  so  much  a  bushel, 
with  a  warranty  that  they  contained  2,500  bushels,  and 
an  agreement  that,  if  they  did  not,  the  seller  would  sup- 
ply the  deficiency.  The  sum  to  be  paid  for  the  2,500  bush- 
els, namely,  450  dollars,  was.  agreed  on,  and  time  given 
for  the  payment.  The  cribs  of  corn  were  left  with  Kin- 
gore, merely  as  Sloan* s  agent,  to  be- taken  care  of  for  hia 
principal.  These  acts  rendered  the  sale  of  the  nine  cribs 
of  corn  complete,  as  between  Kingore  and  Sloan,  and  take 
the  case  out  of  the  above-mentioned  rule.  The  corn,  it 
is  ti'ue,  was  to  be  subsequently  measured,  but  that  was 
only  to  ascertain  whether  the  seller's  warranty  was  com- 
plied with.  The  same  acts  also  deprived  the  seller  of 
any  lien,  which  he  might  otherwise  have  had,  for  the  un- 
paid price  of  the  com. 

But  as  Scott  may  be  a  bonajide  purchaser  for  value, 
we  must  examine  whether  His  purchase  can  derive  any 
aid  from  the  circumstance  that  the  corn  was  left  by  Sloan 
in  Kingore^ s  possession.  We  have  a  statute  on  the  sub- 
ject, which  must  determine  this  point.     The  statute  pro- 
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Nov.  Term,  vides  that  a  sale  of  goods,  if  not  followed  by  an  actoal 
change  of  possession,  will  be  presumed  frAdulent  aa  to 
subsequent  purchasers  in  good  faith,  and  be  conclusive 
Th«  Statb.  evidence  of  fraud,  unless  it  appear  that  the  sale  was 
made  in  good  faith,  and  without  intent  to  deflbud  such 
purchasers.  R.  S.  p.  590.  Now,  supposing  that  diere 
was  not,  in  the  first  sale,  such  a  change  of  possession  as 
the  statute  contemplates,  that  circumstance  will  not  affect 
this  case.  The  reason  is,  that  the  evidence  sufficiently 
shows  that  the  first  sale  was  made  in  good  faith  and  with- 
out any  fraudulent  intention. 

Per  Curiam. — The  judgment  is  reversed,  and  the  ver- 
dict set  aside  with  costs.     Cause  remanded,  &c. 

R.  A.  Chandlery  for  the  plaintifl^ 

H.  S.  Lane  and  S.  C.  Willson,  for  the  defendants. 


Hamilton  t^.  The  State. 

A  priBouer  indicted  for  a  crime  requested  a  continuance  on  account  of  the 
judge  haWng  been  employed  bj  him  as  counsel  before  his  election  to  the 
bench;  but  the  state  waived  any  objection  to  the  judge  on  that  account. 
Held,  that  the  continuance  was  properly  refused. 

The  prisoner  then  moved  for  a  continuance  in  order  to  procure  the  teeti* 
mony  of  an  absent  witness;  but  the  state  admitted  that  the  witness 
Would  swear  to  the  facts  alleged  in  the  prisoner's  affidarit,  but  reserved 
the  right  to  impeach  her  credibility.  Held,  that  the  motion  was  correct' 
ly  overruled. 

The  prisoner  then  moved  for  a  continuance  upon  an  affidavit  stating  that 
he  was  informed  that  morning  only  that  one  H.  was  to  be  introduced  as 
a  witness  against  him,  and  that  he  had,  until  then,  believed  that  said  H. 
was  confined  in  jail  in  Marion  county,  and,  therefore,  did  not  deem  it 
necessary  to  subpcena  witnesses  to  impeach  his  testimony,  ^nd  that  if 
the  cause  should  be  continued  he  could  procure  the  attendance  of  wit- 
nesses whose  names  he  could  not  then  state,  by  whom  be  eoold  prove 
that  said  H.  was  a  man  of  bad  general  character  and  unworthy  of  belief* 
iLC.    Hdd,  that  the  motion  was  rightly  overruled. 

Confessions  made  by  a  prisoner,  after  he  has  been  professionally  advised 
of  their  effect,  are  admissible  in  evidence  against  him. 

It  is  not  the  duty  of  the  Court  to  give  irrelevant  instructions  to  the  jury. 
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ERHfOR  to  the  Wayne  Circuit  Court.  Noy.  Tctm, 

SMfTH,  J. — fhis  was  an  indictment  for  arson.    The  de-  — 
fendant  was  found  guilty  and  sentenced  accordingly.     ^^'^^'•<>'' 
Motions  for  a  new  trial  and  to  arrest  the  judgment  were    "^b*  Statb. 
overruled,*  Friday, 

Upon  the  cause  being  called  the  defendant  requested  a  ^^^^^^  ^• 
continuance  on  the  ground  that  the  judge  of  the  Court 
had  been  employed  by  him  as  counsel,  before  his  election 
to  the  bench,  and  the  counsel  for  the  state  thereupon 
waived  any  objection  to  the  judge  and  a  continuance  was 
refused. 

The  defendant  then  moved  for  a  continuance  upon  an 
affidavit  stating  that  he  could  not  safely  go  to  trial,  in 
consequence  of  the  absence  of  a  witness  who  would  tes- 
tify that  on  the  night  the  arson  was  alleged  to  have  been 
committed,  the  defendant  was  at  the  house  of  the  witness 
from  dusk  until  he  went  to  bed,  and  was  there  early  in 
the  morning,  and  that  he  was  not  out  of  the  house  that 
night ;  whereupon  the  counsel  for  the  state  admitted  that 
the  witness  named  would  testify  to  these  facts,  but  re- 
served the  right  to  impeach  her  credibility.  The  defend- 
ant insisted  that  the  case  should  be  continued  unless  the 
counsel  for  the  state  would  admit  the  truth  of  the  facts 
the  evidence  would  conduce  to  prove,  which  he  refused 
to  do. 

The  defendant  then  moved  again  for  a  continuance 
upon  an  affidavit  stating  that  he  was  informed  that  morn- 
ing only,  that  one  Harkrider  was  to  be  introduced  as  a 
witness  against  him,  and  that  he  had,  until  then,  believed 
said  Harkrider  was  confined  in  jail  in  MaiHon  county,  and, 
therefore,  did  not  deem  it  necessary  to  subpcBna  witnesses 
to  impeach  his  testimony;  and  that  if  the  cause  was  con- 
tinued he  could  procure  the  attendance  of  witnesses, 
whose  names  he  could  not  then  state,  by  whom  he  could 
prove  that  said  Harkrider  is  a  man  of  bad  general  cha- 
racter and  unworthy  of  belief  in  a  Court  of  justice. 

The  defendant  has  no  reason  to  complain  of  the  deci- 
sions of  the  Court  overruling  these  several  motions  for  a 
continuance.     He  had  all  the  advantage  he  could  have 
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Not.  Term,   derived  from  the  testimony  of  ttie  witaess  named  in  his 
first  aiSSdavit  if  she  had  been  personally  present,  and  die 
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^  Other  reasons  offered  for  a  continuance  are  manifestly  in- 

Tm  Statu,    sufficient. 

On  the  trial,  the  prosecuting  attorney  offered  to  prove 
by  certain  admissions  of  the  defendant  that  he  had  com- 
mitted the  offense  charged  against  him,  whereupon  some 
testimony  was  elicited  relative  to  the  circumstani^s  un- 
der which  the  admissions  were  made,  with  the  view  of 
showing  that  they  had  been  extorted  by  improper  infla- 
ences.  It  appeared  that  the  defendant  had  been  airested 
on  a  charge  of  larceny,  and,  being  taken  into  a  room,  in- 
quiries were  made  of  him  relative  to  the  arson  which  had 
been  committed,  in  the  presence  of  one  Crawfordy  the  pro- 
prietor of  the  building  which  had  been  burned,  Jonathan. 
Newman,  and  some  oliier  persons.  A  conversation  then 
took  place  as  to  whether  the  defendant  would  be  benefit- 
ed by  making  a  confession.  Some  of  the  persons  present 
said  they  thought  he  would,  and  that  if  he  became  state's 
evidence  it  would  be  easier  for  him,  or  that  it  was  custo- 
mary under  such  circumstances  for  a  nolle  prosequi  to  be 
entered.  Others  of  the  persons  present  told  him  that  his 
admissions  would  not  benefit  him,  and  he  was  unwilling 
to  make  any  admissions  without  the  advice  of  a  lawyer. 
An  attorney  at  law  was  then  sent  for,  who  told  the  de- 
fendant that  his  confessions  would  be  of  no  advantage  to 
him,  further  than  they  might  recommend  him  to  the  cle- 
mency of  the  Court,  and  that  if  he  did  make  confessions 
he  must  do  so  in  full  view  of  all  the  circumstances,  and 
they  might  or  might  not  operate  in  his  favor. 

Afiter  hearing  this  evidence  the  Court  permitted  the  said 
Craxcford  and  Newman  to  testify  that,  immediately  after 
the  conversation  above  stated,  the  defendant  confessed  to 
them  that  he  had  committed  the  offense  charged  in  die 
indictment. 

Afterward  the  defendant  requested  the  Court  to  in- 
struct the  jury,  that  if  they  believed  the  confessions  made 
in  the  presence  of  Crawford  and  Newman  were  made  un- 
der the  influence  of  expectations  of  favor  held  out  to  the 
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defendant,  those  confessions  should  be  disregarded ;  which   ^<^'  ^«nn> 
instruction  the  Court  refused  to  give.  ^^^^' 

We  think  it  sufficiently  appears  that  the  admissions  ^^^ 
objected  to  were  not  made  under  the  influence  of  expect-  MoGot. 
ations  of  favor  improperly  held  out  to  the  defendant.  It 
is  shown  that  he  did  not  depend  upon  the  representations 
made  by  some  of  the  persons  present  that  he  would  be 
thereby  benefited,  but  made  the  confessions  after  being 
warned  by  a  lawyer  sent  for  at  his  request,  that  such  re* 
presentations  were  erroneous.  The  admissions  were, 
therefore,  properly  admitted  in  evidenee,  and  the  instruc- 
tion asked  for  might  have  been  correctly  refused  on  the 
ground  that  it  was  irrelevant. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

/.  S.  Netoman,  J.  P.  SiddaU,  and  N.  H.  Johnson^  for  the 
plaintiff. 

D.  8.  Qoodingy  for  the  state;. 


McCoy  v.  McCoy. 

BUI  by  husband  against  wife  for  a  divoree,  on  the  ground  of  abandonmant 
bj  the  wife.  It  was  proved,  at  the  hearing,  that  a  separation  bad  taken 
place,  and  the  wife  had  afterwards  said  she  did  not  intend  to  liye  again 
with  the  husband;  but  it  did  not  appear  which  party  had  abandoned  the 
other.    HM^  that  the  bill  was  properly  dismissed. 

ERROR  to  the  Putnam  Circuit  Court.  ^"^^^SLr 

Smtth,  J. — This  was  a  bill  filed  by  James  H.  McCoy 
against  his  wife  to  obtain  a  divorce  on  the  alleged  ground 
of  abandonment.  The  Circuit  Court  heard  the  proof  and 
dismissed  the  bill. 

Three  witnesses  were  examined  on  the  part  of  the  com- 
plmnant,  the  defendant  having  made  default.  These  wit- 
nesses stated  that  the  parties  were  married  in  December j 
1846y  and  lived  together  nearly  two  years,  having  one 
child  during  the  marriage.     That  in  October ^  1648,  the 
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Not.  Term,   Complainant  brought  the  child  to  his  father's  house  and 

'- —  the  parties  did  not  live  together  afterward.     That  the  de- 

HoCoT  fendant  had  been  to  see  the  child  but  twice  since  the  se- 
HoCoT.  paration.  That  while  living  together  the  complainant 
treated  the  defendant  kindly,  and  provided  for  her  as  well 
as  his  circumstances  enabled  him,  and  about  as  well  as 
persons  in  his  <!onditiou  in  the  neighborhood  provided  for 
their  families ;  and  that  since  the  separation  the  defend- 
ant had  been  supporting  herself  by  working  from  house 
to  house  in  the  neighborhood.  Two  of  the  witnesses  sta- 
ted that  they  had  heard  the  d^ndant  say,  at  different 
times,  that  she  did  not  intend  to  live  with  the  complain- 
ant again,  but  made  no  complaint  of  his  conduct,  except 
that  at  one  time,  .when  she  was  sick,  she  thought  he  had 
neglected  her. 

We  think  this  evidence  was  not  sufficient  to  authorise 
a  decree  for  the  complainant*  It  does  not  appear  which 
party  abandoned  the  other.  It  is,  perhaps,  sufficiently 
proved  'that  there  was  a  separation,  and  that  the  wife  had 
afterward  said  that  she  did  not  intend  to  live  again  with 
her  husband,  but  it  may  have  been  the  case  that  he  had 
abandoned  her.  None  of  the  witnesses  say  anything 
about  the  facts  which  occurred  at  the  time  of  the  separa- 
tion. One  of  them,  a  brother  of  the  complainant,  said 
he  did  not  know  of  the  separation  of  the  parties  until 
four  or  five  days  after  it  had  occurred,  when  the  complain- 
ant came  with  his  child  to  the  house  of  his  father,  where 
the  child  had  remained  ever  since.  This  does  not  show 
which  of  the  parties  was  in  fault,  and  it  is  the  only  evi- 
dence from  which  the  cause  of  the  separation  can  be  in- 
ferred. 

Per  Curiam. — ^The  decree  is  affirmed  with  costs. 

/.  Ctnogitty  for  the  plaintiff. 

D,  8.  Ooodingf  for  the  defendant. 
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Wilson  v.  Ths  ^tna  Insurance  Company. 


Kov.  Term, 
1852. 

WlUOH 


A  plaintiff  who  has  suffend  a  voluntaiy  non-suit  cannot  afterward  pro-    ,^kx  Imu- 
secute  a  writ  of  error  for  a  refusal  of  the  Court,  upon  his  motion,  to  re-  bakce  Comp't. 
instate  the  cause. 

ERROR  to  the  Jefferson  Circuit  Court*  n^tS^ber  24 

Smith,  J. — ^The  plaintiff  in  error  brought  an  action  of 
covenant  against  the  defendant,  for  losses  incurred  by  fire. 
By  a  bill  of  exceptions  it  appears  that,  the  cause  being 
at  issue,  and  the  plaintiff  being  about  to  offer  his  evi- 
dence, the  first  thing  necessary  to  be  proved  was  the  loss 
of  the  policy  of  insurance,  in  order  that  he  might  be  au- 
thorized to  prove  its  contents  by  secondary  evidence.  For 
this  purpose  the  plaintiff  offered  certain  affidavits,  and 
also  some  parol  testimony,  which  were  rejected  as  inad- 
missible, or  as  insufficient,  by  the  Court. 

The  plaintiff's  counsel  thea  informed  the  Court  that 
he  must  suffer  a  non-suit,  wiik  a  motion  to  set  aaide  the 
non-suit  and  re-instate  the  case  on  the  docket  again. 
The  Court  informed  him  that  both  motions  could  not  be 
made  at  once,  but  that  after  the  non-suit  the  other  motion 
could  be  heard.  The  plaintiff  then  suffered  a  voluntary 
non-suit,  and  immediately  afterward  made  a  motion  to 
have  the  non-suit  set  aside  and  the  cause  re-instated. 

The  motion  to  re-instate  was  founded  on  an  affidavit 
stating  the  facts  as  to  the  refusal  of  the  Court  to  admit 
secondary  evidence  of  the  contents  of  Ihe  policy,  and  that 
the  counsel  for  the  plaintiff  were  taken  by  surprise  in  all 
the  decisions  made  by  the  Court,  and  also  by  the  state- 
ment of  a  witness  relative  to  his  having  sent  away  an 
affidavit,  which  they  had  given  him  notice  to  produce. 
This  motion  was  overruled. 

We  have  not  thought  it  neeessaiy  to  ezamine  whether 
the  points  raised  in  the  Court  below  were  decided  correct- 
ly  or  not,  as  we  are  of  opinion  that  a  writ  of  error  will 
not  lie  in  such  a  case  as  the  present.  It  has  been  hereto- 
fore decided  by  this  Court,  that  if  the  plaintiff  suffer  a 
votuntary  non-suit  in  consequence  of  the  erroneous  ex- 
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^^^ft^Q  ™'   elusion  of  his  evidence,  he  cannot  bring  a  writ  of  error, 
.    *.  -_  and  we  do  not  think  the  overroling  a  motion  to  re-instate 
the  cause  after  the  non-suit  had  been  suffered,  places  this 
case  on  any  stronger  ground  than  that  of  Vestal  v.  JBicr- 
diU,  6  Blackf.  555. 
Per  Curiam. — The  writ  of  error  is  dismissed  with  costs. 
S.  C.  Stevens f  for  the  plaintiff. 


V. 
liKATHSKf. 


s 

148   SM 

lao  aoi 


Bakes  v,  LiATHns  and  Others. 


Tue$daf, 
February  1 , 
1853. 


Whan  tke  material  facta  alkfed  in  a  bill  are  admitted  by  the  ansiFer,  bot 

distinct  facts  are  set  up  in  avoidance,  the  burthen  of  proof  is  upon  the 

defendant. 
If  a  father  pnrehaaea  land  vilh  his  own  aMmejr,  and  by  way  of  adTsncc- 

meni  to  his  daughter  takea  the  deed  in  her  hurtMnd'a  name,  no  resolting 

trast  arises  in  &Tor  of  the  father. 
If  the  lather  afterward  purchases  the  land  of  the  son-in-law,  the  adrance- 

ment  to  the  daughter  cannot  be  deducted  from  the  purchase-mouey. 
A  resnltSng  trust  may  be  estsbiished  by  the  parol  deckrationa  of  the  per- 

•en  to  whom  the  eenTojanee  is  made. 
Such  OTidence  is,  however,  most  unsatisfactory,  on  account  of  the  facility 

with  which  it  may  be  fabricated,  the  impossibility  of  contradictioD,  and 

the  consequences  which  the  slightest  mistake  or  £ulure  of  memory  0117 

produce;  yet  if  it  ia  plain,  oonaistent,  and,  especially,  if  eonwbonted  by 

oireitmstaBoea,  it  ia  competent  gronnd  for  a  decree. 
The  Supreme  Court  will  weigbrthe  evidence  in  a  suit  in  chancery  where 

it  is  conflicting. 

APPEAL  from  the  Koscinsho  Circuit  Court. 

Stuabt,  J. — This  was  a  bill  in  diaacery  by  Jacob  S.  Ba- 
ker against  the  heirs  of  Jacob  Loatbers^  deceased. 

The  bill  and  the  several  amendm^itB  state  that  Baker 
owned  a  tract  of  land  in  KosciusJko  oounty,  part  of  which 
he  sold  to  Jacob  Leathers^  deceased,  for  1,130  dollars,  to 
be  paid  in  cash,  or  secured  by  the  promissory  notes  of 
Leathers  so  soon  as  the  latter  returned  to  his  home  in  OMo. 
At  the  time  of  the  sale,  Leathers  was  on  a  visit  to  the 
complainant,  who  was  his  son-in-law.    After  the  return 
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x>f  Jacdb  Leathers  to  OAto,  his  son,  Sdas  Leaihen,  one  of  '^'^-  Tenu, 

the  defendants,  visited  Bakery  and,  on  the  eve  of  his  re-  ! — 

turn,  Baker  and  wife  executed  a  deed  to  Jacob  Leathers  for  ^^^ 
the  land  so  sold,  being  the  same  land  particularly  de-  Lbathxeb. 
scribed  in  the  bill.  The  bill  alleges  that  the  utmost  con- 
fidence and  good  understanding  subsisted  between  Baker 
and  his  said  brother-in-law,  SUas  Leathers,  He  accord- 
ingly placed  the  deed  in  the  hands  of  SUas^  to  be  delivered 
to  said  Jacob  Leathers y  the  father,  when  the  latter  should 
have  executed  his  notes  to  Baker  for  the  purchase-money; 
expressly  charging  in  the  bill  that  the  deed  was  delivered 
as  an  escrow.  The  bill  avers  that  Jacob  Leathers  never  re- 
turned to  Indiana;  never  gave  his  notes;  never  paid  the 
purchase-money ;  that  he  died  shortly  after,  leaving  the 
defendants  Ids  heirs  at  law,  and  said  Silas  his  executor; 
and  that  they  have  failed  and  refused  to  pay  the  purchase- 
money.  It  is  further  charged  that,  shortly  after  the  de- 
livery of  the  deed  to  SilaSy  instead  of  taking  it  to  Ohio  as 
directed,  he  secretly  had  it  recorded,  contrary  to  the  said 
instructions,  and  without  the  knowledge  of  the  complain- 
ant. In  one  of  the  several  amendments  to  the  bill  Baker 
admits  the  receipt  of  500  dollars  of  the  purchase-money. 
The  bill  makes  the  heirs  of  Jacob  LeatherSy  deceased,  de- 
fendants, requires  them  to  answer  under  oath,  and  prays 
for  special  and  general  relief. 

Silas  Leathers  answers,  substantially  admitting  the  pur- 
chase, but  alleging  payment  of  the  purchase-money  be- 
fore the  execution  of  the  deed.  He  denies  that  the  deed 
was  delivered  as  an  escrowy  but,  on  the  contrary,  insists 
that  it  was  delivered  to  him  for  his  father.  He  also  de- 
nies that  the  deed  was  recorded  contrary  to  the  instruc- 
tions or  wishes  of  Baker, 

Several  of  the  other  defendants  file  answers ;  but  they 
put  the  defense  on  entirely  different  ground  from  that 
taken  by  Silas.  The  answer  of  John  Leathers  is  to  this 
effect.  He  assumes  that  in  the  original  purchase  of  the 
land  by  complainant  from  ScoleSy  Baker  was  the  mere 
agent  of  Jacob  Leathers y  senior ;  that  Baker  had  fraudulent- 
ly taken  the  deed  in  his  own  name;  thus  holding  it  in 
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Not.  I'ertn,    tixist  for  said  Leathers^  senior.   He  further  alleges  that  tlie 
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-  price  was  1,000  dollars;  that  the  money  was  paid  by  his 
^""^       father  in  3%.  1840;  and  that  the  deed  of  Baier  to  Im- 
IiKATann.     thers^  senior,  was  not  delivered  as  an  escrow.   Yet,  in  a  sub- 
sequent part  of  his  answer,  he  avers  that  he  hinaself  paid 
Baker,  for  his  father,  on  account  of  the  purchase  of  the 
land,  the  sum  of  880  dollars. 

The  answers  of  Mary  Ann,  Jacob,  and  WiOiam  LeaiherM 
take  the  same  position  as  that  assumed  in  John^s  answer, 
and  very  nearly  in  the  same  words.  Even  SUas  files  a 
second  answer,  in  which  he  follows  John  with  remarkable 
precision.  The  circumstance,  that  all  the  answers  are 
virtually  copies  of  John^s  answers,  that  there  is  notmetely 
a  general  resemblance,  but  a  sameness  even  to  the  veiy 
paragraphs  and  phraseology,  is  a  singular  one.  It  is  sel- 
dom that  difierent  persons  think  the  same  thoughts,  in  the 
same  order,  and  clothe  them  in  the  same  language. 

It  is  admitted  by  all  the  answers  that  SSas  nev^  de- 
livered the  deed  to  his  father;  though  over  two  yean  in- 
tervened between  the  recording  of  the  deed  and  his  fa- 
ther's death. 

There  was  no  demurrer  to  the  bUl  or  amendments ;  no 
exceptions  to  the  answers ;  and  in  this  Court  no  authori- 
ties have  been  cited  by  either  party.  On  final  hearing 
the  Court  dismissed  the  bill  at  complainant's  costs.  Ba- 
ker appeals. 

The  depositions  are  very  voluminous.  An  abstract  of 
them,  brief  and  unsatisfactory  as  it  must  be,  would  an- 
swer no  good  purpose,  and  would  swell  the  opinion  far 
beyond  the  relative  importance  of  the  questions  involved. 

Had  the  test  of  demurrers  and  exceptions  been  applied 
to  the  pleadings  in  the  Court  below,  it  would  have  nar- 
rowed and  pointed  the  issues,  and  greatly  facilitated  the 
labors  of  this  Court.  Without  such  tests,  it  is  no  easy 
matter  to  deduce  from  the  bill,  amendments,  and  answers 
the  precise  state  of  facts  assumed  and  relied  upon  by  the 
respective  parties. 
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Prom  these  pleadings  the  only  issue  to  be  gleaned,    ^or.  Term, 
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which  is  material,  is  this :  Did  Leathers,  senior,  pay  or  ad-  _ 
vance  any  money,  and  if  so,  for  what  purpose  ?  Bakeb 

The  purchase  of  the  laAd  by  Baker  from  Scoles,  and  L«athebb. 
the  deed  for  a  part  of  this  land  by  Baker  to  Leathers,  senior, 
are  not  disputed.  Baker  alleges  that  the  consideration 
of  that  deed  was  1,130  dollars,  and  that  Leathers  has  ne- 
ver paid  it.  The  heirs  answer  he  did  pay  it  in  this  way — 
he  advanced  to  Baker,  as  his  {LeatJiers's)  agent,  the  money 
to  buy  the  land  from  Scales — Baker  fraudulently  took  the 
deed  in  his  own  name ;  and  his  deed  of  November  16, 1840, 
to  Leathers,  senior,  was  made  in  consideration  of  the  previ- 
ous payment  and  to  purge  the  previous  fraud. 

By  the  issue  thus  tendered  the  burden  of  proof  devolved 
on  the  defendants.  6  Blackf.  542.-7  Blackf.  162.  If 
the  depositions  on  the  part  of  the  defense  sustain  that  is- 
sue, the  Court  below  was  correct  in  dismissing  the  bill. 

As  has  been  observed,  the  evidence  on  both  sides  takes 
a  very  wide  range.  We  have  examined  and  weighed  it 
with  great  care.  It  is  clearly  proved  that  Leathers,  senior, 
advanced  money  to  Baker,  but  not  for  the  purpose  alleged 
in  the  answers.  The  evidence  is,  that  in  the  year  1839, 
Baker  bought  a  tract  of  land  from  Scales  for  1,400  dollars, 
paid  10  dollars,  and  entered  into  a  sealed  agreement  spe- 
cifying the  terms  of  purchase ;  that,  at  the  time,  in  the 
presence  of  SUas,  one  of  the  defendants,  Baker,  on  inqui- 
ry made,  told  how  he  expected  to  pay  for  it,  viz.,  by  the 
proceeds  of  lands  he  had  lately  sold,  and  if  he  needed 
more  he  expected  to  get  it  from  Leathers,  senior,  his  father- 
in-law,  as  an  advancement  to  his  wife.  Silas  Leathers 
replied,  his  ''father  had  promised  to  do  so."  In  May, 
1840,  Baker  paid  part  of  the  money,  gave  his  note  for 
part,  and  Leathers,  senior,  pcud  the  balance,  distinctly  put- 
ting it  upon  the  ground  of  an  advancement  to  Margaret 
Baker,  wife  of  the  complainant. 

It  will  not  be  contended  that  money  thus  advanced,  sup- 
ported by  the  consideration  of  natural  love  and  affection, 
can  be  resumed  at  pleasure,  or  recovered  by  the  donor  or 
his  heirs  either  at  law  or  in  equity.   Yet  that  is  the  claim 
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Not.  1'erro,    set  up  in  this  defense.    The  father  advances  his  daagfa- 

! ter  by  paying  for  land,  and  takes  the  deed,  if  you  please, 

*^^  in  the  name  of  her  husband.  He  subsequently  purchases 
Lkathkba.  part  of  the  land  from  his  son-in-law,  and,  after  his  deatb, 
his  heirs  seek  to  make  the  prior  advancement  meet  the 
consideration  expressed  in  the  deed.  In  other  words,  they 
wish  to  resume  the  donation,  to  recover  back  the  advance- 
ment.  The  deed  from  Scales  to  Baka-  for  the  entire  tract 
of  land  was  executed  and  delivered  to  him  in  the  presence 
of  Leathers^  senior,  and  of  John  Leathers^  one  of  the  defend- 
ants. In  the  language  of  the  witnesses,  there  was  no  in- 
timation from  any  quarter,  that  the  land  belonged  to  any 
other  person  than  Jacob  8.  Baker.  Leathers^  senior,  spoke 
of  the  part  he  paid  as  a  "  legacy  or  gift"  to  his  daughter. 
These  facts  repel  the  allegation  in  the  several  answers, 
that  Baker  fraudulently  took  the  deed  in  his  own  name. 
Under  such  circumstances  there  could  be  no  resulting 
trust  to  Leathers,  senior.  6  Blackf.  193. — 10  Paige,  618.— 
9  Dana,  84. 

This  view  of  the  case  is  abundantly  sustained  by  the 
depositions  of  Baker,  senior,  of  George  ScoieSj  and  above 
all,  of  John  Scoles,  who  sold  the  land  to  Baker.    They 
were  all  present  at  the  making  of  the  contract  between 
Scoles  and  Baker  in  1839 ;  and  again  at  its  consummation 
in  Matf,  1840,  when  the  money  was  paid  and  the  deed  de- 
livered.    They  speak   of  the   transaction   as   a  whole. 
They  speak  of  Baker's  expectation  of  aid  from  his  father- 
in-law,  openly  expressed  at  the  time  of  the  purchase  in 
1839.     On  that  occasion  Silas,  one  of  the  defendants,  at 
another  time  John,  also  a  defendant,  announced  that  their 
father  intended  to  furnish  such  aid.     The  father  himself 
frequently  expressed  his  intention  of  doing  something  for 
Baker,  making  a  "  gift  or  legacy"  to  his  daughter,  Mrs. 
Baker,  &c.     He  made  that  "  gift"  by  paying  part  on  Ba- 
kei''s  land,  so  designating  the  payment  at  the  time,  and 
accordingly  by  his  acts  directing  the  deed  to  be  made  to 
Baker.     If  he  afterwards  bought  land  from  Baker,  what 
reason  is  there  why  he  or  his  heirs  should  not  pay  like 
any  other  purchaser?    This  view  of  the  case  is  entirely 
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consistent  with  the  allegations  of  the  bill,  and  utterly  in-    ^o^-  Tem, 
consistent  with  the  matter  in  avoidance  set  up  in  the  an-  1 

«.»A«.^  Baker 

Bwers.  „ 

It  is  readily  admitted  that  a  resulting  trust  may  be  Lbathsbi. 
established  upon  the  parol  declarations  of  the  person  in 
whose  name  the  conveyance  is  t€Lken ;  but  ''  such  evi- 
dence is  most  unsatisfactory,  on  account  of  the  facility 
with  which  it  may  be  fabricated,  the  impossibility  of  con- 
tradiction, and  the  consequences  which  the  slightest  mis- 
take or  failure  of  memory  may  produce.  Yet  if  plain, 
consistent,  and,  especially,  if  corroborated  by  circum- 
stances, it  is  competent  ground  for  a  decree."  2  J.  C.  R. 
405. — 1  Wendell,  626.  The  evidence  for  the  defendants 
does  not  bring  them  within  this  rule.  It  is  not  to  be  de- 
nied, however,  that  the  testimony  deduced  from  the  two 
seta  of  depositions  cannot  be  reconciled.  In  such  cases 
it  is  our  duty  to  weigh  the  evidence.  We  have  done  so. 
The  result  is  that  the  preponderance  i^  strongly  in  favor 
of  the  complainant.  Against  the  array  of  facts  disclosed 
in  the  depositions  of  Baker  and  G,  and  /.  Scolesy  fortified 
as  they  are  by  the  depositions  of  other  witnesses — facts, 
too,  which  explain  in  natural  and  clear  connection  the 
whole  history  of  the  transaction  in  entire  accordance 
with  the  face  of  the  title  papers — against  such  evidence 
the  ^*  impressions"  and  '^  understandings"  of  witnesses 
from  loose  conversations  imperfectly  understood  as  such 
things  must  be,  and  contradicting  the  face  of  contempo- 
raneous title  papers  as  these  do,  are  not  entitled  to  much 
weight.  Indeed,  we  have  not  attached  much  importance 
to  the  numerous  conversations,  several  years  old,  collect- 
ed against  each  other  by  the  respective  parties.  There 
is  a  clear,  unvarying  language  in  the  facts  which  careless 
admissions  conveyed  to  us  through  the  dull  ear  and  im- 
perfect memory  of  witnesses  cannot  bepermitted  to  con- 
trol. 

Prom  a  careful  review  of  the  whole  case  we  think  the 
Court  erred  in  dismissing  the  bill.  The  decree  should 
have  been  for  the  purchase- money  with  interest.  The 
evidence  shows  that  the  price  agreed  upon  was  1,000  dol- 
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Not.  TeiTO,    \sts,  and  the  aseamption  by  Leathers^  senior,  of  the  pay- 

i?^^_l__  ment  of  Baker's  note  to  Scoks  of  120  dollars,  which  it  is 

^^"        proved  Baker  himself  afterwards  paid,  making  the  whole 

Tm»  State,  consideration  1,120  dollars,  with  interest,  from  November 
16,  1840,  deducting  the  500  dollars  admitted  by  Baker  to 
have  been  paid.  As  there  is  nothing  in  the  evidence  to 
show  that  LeaOiers  had  ever  paid  any  money  on  the  pur- 
chase from  Baker,  but  only  that  he  had  advanced  money 
to  his  daughter,  Mrs.  Baker y  long  prior  to  that  purchase, 
it  would  seem  that  Baker's  admission  of  &00  dollars  re- 
lates  to  that  advancement.  But  as  he  has  admitted  the 
payment,  without  explanation,  he  is  bound  by  it;  and  as 
there  is  no  date  specified,  and  no  evidence  of  euch  pay- 
ment after  November  16,  1840,  we  must  presume  that 
it  was  paid  on  or  before  that  day.  So  that  the  decree 
will  be  for  the  residue,  namely,  620  dollars,  with  interest 
from  November  16,  1840,  the  date  of  the  deed. 

Per  Curiam. — The  decree  is  reversed.  Cause  remand- 
ed, with  instructions  to  the  Circuit  Court  to  enter  a  decree 
for  the  complainant  as  above  indicated,  declaring  it  a 
lien  on  the  land  described  in  the  bill,  giving  the  defend- 
ants thirty  days  to  pay  the  amount  of  the  decree,  with 
costs,  and  in  default  thereof  that  execution  issue  to  sell 
the  land,  &c. 

T.  G.  Harrisy  for  the  appellant. 

/.  B.  Niles,  A.  L.  Osbom,  and  D.  2>.  Pratt^  for  the  ap- 
pellees. 


X 


Neff  v.  Tub  State  on  the  Relation  of  Anna  Patterson. 

A  complaint  for  bastardy  is  not  bad  for  omitting  to  allege  that  tbe  com- 
plainant ie>  a  resident  of  the  county  where  the  suit  was  commenced. 

Where  tbe  state  appeals  from  tbe  judgment  of  the  justice  in  a  case  of  bas- 
tardy, no  appeal-bond  is  necessary. 

If  the  defendant  appears  upon  the  appeal,  and  submitn  to  a  trial  by  jury, 
he  cannot  afterward  object  that  the  appeal  was  improperly  taken. 
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The  judgment  for  the  complainant  in  a  case  of  bastardy,  was  in  thia  fiHrm:    Not.  Term, 
It  is  considered,  Ac,  that  for  the  maintenance  of ^he  eaid  bastard  child,         1 852. 
the  said  plaintiff  recover  against  the  defendant  to  and  for  the  use  pre-  Nktf 

scribed  by  law,  Ac.    Held,  that  the  judgment  was  Riibstantially  good.  ▼• 

The  judgment  iu  a  case  of  bastardy  ordered  the  first  instalment  thereof  to  otat«. 

be  paid  at  a  future  day,  and  in  a  subsequimt  clause  execution  was  award- 
ed "  forthwith"  to  collect  said  instalment.  The  Supreme  Court  held  that 
this  last  clause  did  not  affect  the  rest  of  the  judgment;  but  they  rerersed 
the  judgment  in  that  particular  without  costs. 

ERROR  to  the  Hendricks  Circuit  Court.  f^"^'  i 

Stuart,  J. — The  complainant  filed  before  a  justice  of  i8S3. 
the  peace  her  affidavit,  alleging  that  she  was  pregnant, 
&c.,  and  that  Neff  was  the  father  of  the  child.  Neffwaa 
brought  up  on  a  warrant;  and  the  justice,  afler  hearing 
the  evidence  of  AnnUy  which  is  all  set  out  in  the  record, 
found  Neff  not  guilty,  and  discharged  him. 

From  this  decision  the  state  appealed  to  the  Circuit 
Court.  Motions  to  dismiss  for  want  of  a  sufficient  affi* 
davit,  and  for  want  of  an  appeal-bond,  were  severally 
overruled;  trial  by  jury  on  the  general  issue;  verdict  of 
guilty  and  judgment  for  the  state  for  the  use,  &c. 

Nef  prosecutes  his  writ  of  error.  He  insists  that  be- 
cause the  affidavit  does  not  show  that  the  complaining 
witness  was  a  resident  of  Hendricks  county,  his  motion 
to  dismiss  should  have  been  sustained.  The  authorities 
are  against  him*  There  are  several  decisions  of  this  Court 
in  point.  4  Blackf.  269. — 5  id.  165.  Besides,  in  the  ab- 
sence of  any  authority,  as  the  affidavit  is  not  made  part 
of  the  record,  we  must  presume  that  the  ruling  of  the 
Court  below  was  correct. 

The  second  objection,  namely,  the  want  of  an  appeal- 
bond,  is  equally  untenable.  When  the  state  appeals,  in 
cases  of  this  kind,  no  appeal-bond  is  necessary.  The 
statute  of  1848,  in  relation  to  appeals,  does  not  materi- 
ally differ  from  that  of  1838.  In  the  case  of  Walker  v. 
The  Slate,  6  Blackf.  1 ,  the  latter  statute  came  under  re- 
view in  this  Court.  It  was  decided  that  the  state  could 
appeal.  But  the  Court  placed  the  decision  as  to  an  ap- 
peal-bond on  the  ground  that  neither  the  state  nor  the 
complainant  would  be  liable  for  costs  if  the  suit  failed. 


566  CASES  IN  THE  SUPREME  COURT 

Not.  Tenn,    and  heixce  that  a  bond  was  UBeless.   It  is  nrsed  that  there 

1852 

was  really  no  appeal  properly  taken  in  this  case.    The 


^'        Court  below  and  the  defendant  himself  treated  it  as  an 

Thb  Stat«.    appeal ;  and  we  mast  take  him  at  his  word.     After  the 

defendant  has  appeared  and  reaped  the  benefit  of  a  jury 

trial,  it  is  too  late  to  inquire  by  what  avenue  the  case 

came  to  the  Circuit  Court. 

The  third  objection  is  to  the  form  of  the  judgment.  It 
runs  thus :  "  It  is  considered  uid  adjudged  and  ordered 
that  for  the  maintenance  of  the  said  bastard  child  the 
said  plaintiff  do  recover  against  the  defendant  to  and  for 
the  uses  prescribed  by  law,"  &c.  It  would  have  been  bet- 
ter had  the  form  indicated  in  2  Blackf.  5330,  been  observed. 
And  yet  it  might  seem  like  descending  to  the«maU  things 
of  the  lawp  to  weigh  the  force  of  the  expressions  uaed  in 
the  one  case  and  in  the  other.  The  judgment  of  the 
Court  below,  in  this  respect,  is  substantially  good.  It  is 
equivalent  to  ordering  the  money  to  be  paid  to  the  party 
who  ^'  shall  maintain  the  child  or  become  entitled  to  the 
same  by  law." 

There  is,  however,  an  inconsistency  in  the  judgment 
The  first  instalment  of  83  dollars  and  33  cents  ia  ordered 
to  be  paid  on  the  first  of  Muy,  1853.  In  a  aobseqaent 
clause  execution  is  awarded  on  this  instalment  "  fordi- 
with."  This  may  be  a  clerical  error,  and  intended  to  read 
^'  forthwith  after  said  first  instalment  falls  due."  As  it  is, 
it  cannot  be  sustained.  But  the  reversal  of  this  incon- 
gruous clause  will  not  afieet  the  judgment. 

Per  Curiam. — That  part  of  the  judgment  awarding  es- 
eoutioii  on  Ihe  first  instalment  instantef^  is  reversed,  with- 
out costs.    The  residue  is  affirmed. 

C  C,  Nave,  for  the  plaintiff. 

/.  S.  Harvey  and  /.  M.  Gregg y  for  the  state. 
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KoT.  Term, 
McAlpin  v.  The  State. 


MoAlkin 


An  indictment,  under  the  R.  S.  1843,  was  as  follows:  The  grand-jurors  ^„,  Stats. 
impanneled,  <fcc.,  upon  their  oath,  present  that^.  B.,  on,  &c.,  at  the  coun- 
ty, At.,  aforesaid,  and  continuously  from  that  day  until  the  day  of  the 
finding  of  this  bill  of  indictment,  had  and  possessed  a  house,  a  room,  a 
shed,  and  a  tenement,  situate  in  said  county,  and  that  said  B.  there, 
during  all  the  time  aforesaid,  did  keep  and  suffer  his  said  house,  room, 
shed,  and  tenement,  to  be  used  and  occupied  for  gaming,  contrary,  <bc. 
Held,  that  the  indictment  was  good.  Held,  also,  that  to  sustain  the  in- 
dictment, it  was  sufficient  to  prove  that  the  defendant  kept  either  of  the 
places  specified,  for  any  length  of  time,  to  be  used,  Ac.,  for  gaming. 

To  sustain  the  indictment,  it  is  not  essential  to  prove  that  the  gaming  ac- 
tually took  place  at  the  house,  but  the  commission  of  the  offense  may  be 
inferred  from  circumstances. 

ERROR  to  the  Jeferstm  Circuit  Court.  Tuetday, 

February  1, 

Perkins,  J. — ^The  grand  jury  of  Jefferson  county  return-  i853. 
ed  into  the  Jefferson  Circuit  Court  a  bill  of  indictment 
against  John  McAlpin,  reading  as  foUowB : 

'^  The  grand-jurors,  impanneled,  &c.,  upon  their  oath, 
present  that  John  McAlpin,  on,  &c.,  at  the  county  of  Jef* 
Jerson  aforesaid,  and  continuously  from  that  day  until  the 
day  of  the  finding  of  this  bill  of  indictment,  had  and  pos* 
sessed  a  house,  jbl  room,  a  shed,  and  a  tenement,  situate 
in  said  county;  and  that  the  said  McAlpin  there,  during 
all  the  time  aforesaid,  did  keep  and  suffer  his  said  house, 
room,  shed,  and  tenement,  to  be  used  and  occupied  for 
gaming,  contrary,"  &c. 

This  indictment  the  defendant  moved  to  quash  for  de- 
fects appearing,  as  he  alleged,  on  its  face ;  but  the  Court 
overruled  the  motion,  and  rightly.  The  indictment  chaises 
the  offense  in  the  language  of  the  statute,  and  such  an 
indictment,  in  a  case  like  the  present,  was  held  sufficient 
in  The  State  v.  MUler,  5  Blackf.  502. 

The  cause  was  then  tried  by  jury  upon  the  plea  of  not 
guilly,  and  the  defendant  was  convicted. 

Upon  the  trial,  and  at  the  proper  time,  a  bill  of  excep- 
tions states,  the  defendant  prayed  the  Court  to  instruct 
tiie  jury :    '*  That  the  charge  as  laid  in  the  indictment, 
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Nov.  Term,    viz.,  that  the  defendant  did  keep  and  suffer  his  said  house, 

1 —  room,  phed,  and  tenement,  to  be  used  and  occupied  for 

^^^"^  gaming,  must  be  proved  as  laid,  and  proof  of  gaming  in 
Th«  Stati.  only  one  of  those  places  laid  in  the  indictment,  will  not 
warrant  a  conviction;"  and  further,  "that  said  offense 
charged  in  said  indictment  is  a  continuous  act,  and  must 
be  proved,"  &c. ;  which  instructions  the  Court  refused  to 
give. 

In  this  the  Court  committed  no  error. 

Russell^  in  his  work  on  Crimes,  vol.  2,  p.  708,  says: 

"  Although  it  be  true,  as  above  stated,  that  in  order  to 
convict  a  man  of  an  offense,  that  offense  must  be  com- 
pletely averred  in  the  indictment,  and  the  evidence  must 
correspond  with  and  support  the  whole  of  the  material 
averments,  yet  it  by  no  means  follows  that  it  is  necessary 
to  prove  the  offense  charged  in  the  indictment  to  the 
whole  extent  laid;  for  it  is  fully  settled  that  in  criminal 
cases  it  is  sufficient  for  the  prosecutor  to  prove  so  much 
of  the  charge  as  constitutes  an  offense  punishable  by 
law."  "  The  same  distinction  applies  to  the  averments 
in  the  indictAient.  If  an  offense  sufficient  to  maintain  the 
indictment  be  well  laid,  it  is  enough,  though  other  mat- 
ters  which  would  increase  the  offense  are  ill  averred." 

Applying  this  law  to  the  case  before  us,  the  correctness 
of  the  decision  below  is  manifest.  The  indictment  charges 
that  the  defendant  kept  more  rooms  than  one  to  be  used 
for  gaming.  But  if  he  kept  one  he  was  guilty  of  the  of- 
fense. So  it  chaises  that  he  kept  said  rooms  for  a  cer- 
tain long  period  of  time;  but  if  he  kept  them,  or  anyone 
of  them,  for  such  a  purpose,  for  any  length  of  time,  the 
offense  was  complete.  And  in  Armstromg  v.  The  Stale, 
,  4  Blackf.  247,  it  is  decided  that  a  jury  may  infer  that  a 
house  is  kept  for  gambling  from  the  fact  that  the  owner 
once  permits  gambling  in  it. 

The  bill  of  exceptions  further  states  that  after  the  ver- 
dict against  the  defendant  was  returned  into  Court  he 
moved  for  a  new  trial,  '^  because  the  verdict  was  contrary 
to  the  law  and  the  evidence ;  that  the  evidence  in  this 
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case  given  to  the  jury  as  to  losing  or  winning  money  was   ^oy.  Term, 
that  the  witness  saw  money  on  the  table,  but  did  not  state 
whether  money  was  lost  or  won." 


McAlpin 

V. 

The  Court  denied  the  motion.  The  Stati. 


No  ground  was  shown  for  a  new  trial,  and  the  Court 
did  right,  therefore,  in  refusing  it. 

The  motion  was  based  on  the  assumption  that  it  was 
necessary,  to  make  out  the  case,  to  show  that  gaming  ac- 
tually took  place  in  the  house  kept  for  that  purpose. 
Were  that  assumption  correct,  we  think  gaming  might  be 
inferred  from  circumstances,  and  that  proof  of  the  fact  of 
losing  or  winning  from  actual  observation  would  not  be 
required;  and  such  circumstances  may  have  been  proved 
in  this  case.  But  it  appears  by  the  case  of  The  State  v. 
Miller y  ^upra,  that  it  is  not  necessary  that  the  fact  of  gam- 
ing having  taken  place  in  the  house  should  be  shown  to 
make  out  the  offense  under  the  statute.  The  offense  may 
be  inferred  from  other  circumstances.  The  point  was 
raised  in  that  case  by  way  of  objection  to  the  indictment. 
The  Court  says :  "  The  objection  urged  against  the  in- 
dictment is,  that  it  does  not  allege  that  gambling  had  ac- 
tually taken  place  in  the  room  charged  to  have  been  kept 
for  the  purpose  of  gambling.  This  objection  cannot  be 
sustained.  The  offense  created  by  the  statute  is  the  keep- 
ing or  renting  a  room,  &c.,  with  the  intention  and  purpose 
that  gambling  shall  be  carried  on  in  it.  The  intention 
is  a  matter  of  proof;  and  if  that  can  be  established,  it  is 
immaterial  whether  the  prohibited  establishment  shall 
find  customers  or  not." 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  W.  Chapman^  for  the  plaintiff. 

JD.  8.  Ooodingy  for  the  state. 
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^^^^'  Thb  State  v.  Staku. 

Tbb  9tats 

g^^^  Indictment,  under  the  R.  S.  1843,  ag&inst  A.  B.,  containing  two  eoonts. 
The  second,  after  the  usual  introduction,  charged  that  the  said  A.  B.,  on, 
Ae.,  at  and  in  the  countj  aforesaid,  [the  county  of  P.,]  did  then  and 
there  knowingly  keep  and  suffer  his  house  in  which  he  kept  his  grocery 
to  be  used  and  occupied  for  the  purpose  of  gaming  at  and  with  cards  for 
money  and  other  valuable  articles;  contrary,  ^c.  Held,  that  the  indict- 
ment was  sufficient. 
It  is  error  to  quash  an  indictment  containing  a  good  count. 

TvcMtsy.  ERROR  to  the  Posejf  Circuit  Court, 

^^vary  1«  PeEKiNS,  J. — Indictment  against  Daw  Staker^  containing 
two  counts,  each  charging  that  said  Stoker  kept  and  suf- 
fered his  house  to  be  used  for  gaming. 

Both  counts  were  quashed  below. 

The  second  count  alleges  that  the  jurors  aforesaid  upon, 
&c.,  "  do  further  present  that  the  said  Dow  Stoker y  on, 
&c.,  at  and  in  the  counly  aforesaid,  [the  county  of  Posey,] 
did  then  and  there  knowingly  keep  and  suffer  his  house 
in  which  he  kept  his  grocery  to  be  used  and  occupied  for 
the  purpose  of  gaming  at  and  with  cards  for  money  and 
other  valuable  articles;  contrary,"  &c. 

The  decision  of  the  Circuit  Court,  quashing  this  count, 
is  justified  by  counsel  on  the  ground  that  the  o&nse 
charged  is  not  set  forth  with  sufficient  certainty. 

The  part  of  section  100,  p.  081,  of  the  R.  S.,  upon  which 
this  indictment  is  based,  enacts  that  if  any  person  shall 
keep  his  house  to  be  used  and  occupied  for  gaming,  he 
shall,  on  conviction,  be  fined,  &c. 

The  count  in  question  charges  that  the  defendant  did 
keep  his  house  to  be  used  and  occupied  for  the  purpose 
of  gaming,  &c.  It  sets  out  the  offense  substantially  in 
the  language  of  the  statute,  and  shows  further  the  charac- 
ter of  the  gaming  for  which  the  house  was  kept  to  be  used, 
viz.,  with  cards  and  for  money,  &c.  This  is  more  than 
sufficient  as  to  the  substance  of  the  offense  in  a  case  like 
the  present.  McAlpin  v.  The  State,  at  this  term  (1).  But 
it  is  further  objected  that  it  does  not  appear  that  the  house 
kept  for  gaming  was  situated  in  Posey  county.    We  think 
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differently.    The  indictment  charges,  in  effect,  that  in  said   ^^'  Tem, 
county  of  Posey  the  defendant  did  there  keep  his  house,  ' 

&c.    This  seems  to  ns  to  fix  the  locality  of  the  house      ^^^ 
with  sufEcient  certainty  in  the  county  of  Posey.  Rvm. 

There  being  one  good  count  in  the  indictment  the  Court 
erred  in  quashing  the  whole  of  it. 

Per  Curiam, — The  judgment  is  reversed  with  coats. 
Cause  remanded,  &c. 

A.  L.  Robinson,  for  the  state. 

/.  Pitcher,  for  the  defendant. 

(1)  Seean<0,  p.  567. 


Barrett  v.  Ruitt. 

If  a  plea  be  double,  the  plaintiff  may  demur  to  it  for  duplicity;  but  if  he 
reply,  he  must  answer  both  parte  of  the  plea. 

ERROR  to  the  Delaware  Circuit  Court.  Tu$sday, 

Davison,  J. — Scire  facias  by  JRuitt  against  Barrett  to  1^3"*'^^' 
have  execution  from  the  Circuit  Court,  on  a  judgment  of 
a  justice  of  the  peace. 

The  writ  alleges  that  Ruitt  recovered  a  judgment  against 
Barrett  before  a  justice  of  the  peace  for  a  certain  sum; 
that  a  transcript  of  the  judgment  was  filed  with  the  clerk 
of  the  Circuit  Court,  recorded  in  the  order-book  of  the 
Court,  and  entered  on  the  docket  of  judgments  therein ; 
that  afterwards  a  certificate  of  the  justice  was  filed  in 
the  same  ofiice,  stating  that  an  execution  had  issued  on 
the  judgment,  which  was  returned  "  no  property." 

There  are  three  pleas — Ist.  That  there  is  no  such  re- 
cord of  a  judgment  as  set  forth  in  the  scire  facias;  2d. 
That  there  is  no  such  certificate  on  file  in  said  ofiice  as 
set  forth  in  the  scire  facias,  and  no  such  return  was  ever 
made  as  therein  set  forth;  3d.  That  £arr^// had  no  lands 
in  said  county  subject  to  execution. 

The  third  plea  was  demurred  to,  and  the  demurrer  pro- 
perly sustained.     Replications  were  filed  to  the  first  and 
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Kor.  Term,   aecoad  pleas ; — ^to  the  first,  that  there  is  sach  record,  &c.; 
— '- —  and  to  the  second,  predudi  non,  becaaae,  he  says,  that 

K  Attn  E*f*X 

v.  there  is  such  certificate  on  file,  as  set  forth,  and  this  he  is 

Rlitt.       ready  to  verify  by  the  record,  &c. 

General  demurrer  to  the  replication  to  the  second  plea 
overruled. 

The  cause  was  submitted  to  the  Court,  and  judgment 
for  Ruitt  that  he  have  execution,  &c. 

The  only  question  in  this  case  is  as  to  the  sufficiency 
of  the  replication  to  the  second  plea. 

The  plaintiff  contends  that  the  replication  is  bad,  on 
the  ground  that  it  professes  to  answer  the  whole  plea, 
when  it  answers  a  part  only.  The  plea  is  obviously 
double.  It  alleges — Ist.  That  there  is  no  such  certificate, 
&;c.;  and  2d.  That  no  such  return  was  ever  made,  &c. 
The  replication  affirms  that  there  is  such  certificate,  but 
does  not  answer  the  latter  branch  of  the  plea. 

We  think  the  replication  cannot  be  sustained.     The 

certificate  of  the  justice,  as  set  out  in  the  scire  facias^ 

would  not,  when  denied,  be  proof  that  a  legal  return  of 

nulla  bona  had  been  made;  consequently,  that  part  of  the 

^  plea  traversing  such  a  return,  sets  up  a  bar  to  the  scire 

facias.    Henkle  v.  German^  6  Blackf.  423. 

The  plea  being  double,  RuiU  could  have  dehiurred  spe- 
cially for  duplicity.  But  having  failed  to  demur,  he  was 
bound  to  answer  both  parts  of  the  plea.  Nejf  et  at.  v. 
Powell  et  al.,  6  Blackf.  420. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  March,  for  the  plaintiff. 

T.  /.  Sample^  for  the  defendant. 
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Nov.  Tenn» 

Fabkbll  and  Another  v.  The  State.  1 — 


Fabbbll 

An  indictment  for  retailing  spirituous  liquor,  charged  the  sale  to  have  been  Ths  Statb. 
made  by  A,  and  B,  to  C.  The  evidence  showed  that  A.  and  B.  had  each 
sold  spirituous  liquor  by  retail  to  C,  at  different  times,  at  the  same  bar 
and  in  the  same  house,  but  no  joint  sale  was  shown,  nor  that  either  par- 
ticipated in  the  act  of  the  other.  Held,  that  the  indictment  was  not 
sustained. 

ERROR  to  the  Vanderburgh  Circuit  Court.  Tuesday, 

Davison,  J. — This  was  an  indictment  against  John  Far-  1853.        ' 
rdl  and  Patrick  Boyle  fc9  retailing  spirituous  liquor  with- 
out license. 

There  were  two  counts  in  the  indictment.  The  second 
count  was,  on  motion,  properly  quashed. 

The  first  count  charges,  that  FarreU  and  Boyle^  on,  &c., 
at,  &c.,  bartered  and  sold  two  gills  of  spirituous  liquor 
to  one  Samuel  T.  Jenkins,  for  the  sum  of  two  half-dimes, 
they,  the  said  FarreU  and  Boyky  then  and  there  not  hav- 
ing a  license,  according  to  the  laws  in  force  at  the  time, 
permitting  them  so  to  do,  &c.    Plea,  not  guilty. 

The  cause  was  submitted  to  the  Court,  and  the  follow- 
ing eyidence  was  given  on  the  trial,  viz. :  It  was  proved 
by  Samuel  T.  JenkinSy  that  within  six  months  next  before 
the  finding  of  the  indictment,  he  had  purchased  spirituous 
liquor,  by  a  less  quantity  than  a  quart  at  a  time,  from 
each  of  the  plain tifiis,  separately,  at  the  same  bar  and  in 
the  same  house;  but  he  never  purchased  any  from  both 
of  them ;  that  he  did  not  know  that  they  were  partners  in 
the  business,  at  the  time  he  purchased  the  liquor;  but  the 
business  of  the  house  and  bar  in  which  he  bought  the  li- 
quor was  always  done  in  the  name  of  FarreU,  and  he  sup- 
posed that  Bo^e  was  hired  by  FarreU  to  do  business  fos 
him.  It  was  also  proved  by  the  city  clerk  of  Evansville^ 
that  the  business  of  said  house  was  always  done  in  the 
name  of  FarreU,  and  that  all  licenses  granted  for  vend- 
ing spirits  in  that  house  were  granted  to  FarreU  alone. 

The  Court,  upon  the  above  evidence,  found  FarreU  and 
Boj^  gcdlty.    Judgment  for  the  state. 
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The  finding  of  the  Court  cannot  be  sustained.  The 
charge  in  the  indictment  is,  that  the  sale  of  spirituous  li- 
quor to  Jenkins  was  the  joint  act  of  Farrdl  and  Bogte; 
while  the  evidence  proves  that  a  joint  sale  was  not  made; 
that  the  several  sales  to  him  were  made  by  them  sepa- 
rately, and  at  different  times.  Nor  was  it  shown  that 
either  of  them,  in  any  way,  participated  in  the  act  of  die 
other. 

We  think  there  is  a  fatal  variance  between  the  chaige 
as  laid  in  the  indictment  and  the  evidence  adduced  to  sup- 
port it.    2  Russell  on  Crimes,  711. 

Per  Curiam,  —  The  judgmentAs  reversed.  Cause  re- 
manded, &c. 

/.  O.  JoneSj  for  the  plaintiff. 

D.  8.  Gooding  and  A,  L,  Robinsony  for  the  state. 
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RoGEBS  and  Others  v.  Evans. 


Tmt$day, 
February  1, 
1853. 


A  sale  of  land  made  by  a  vendor  during  the  pendency  of  a  suit  a^nat  him, 
by  collusion  with  the  yendee,  to  prevent  the  collection  of  an  anticipated 
judgment,  will  be  set  aside  in  equity,  as  against  the  vendee  or  his  fraud- 
ulent assignee,  upon  the  application  of  the  judgment-creditor;  and  the 
fact  that  the  vendee  paid  a  full  consideration  for  the  land  viU  make  no 
difference. 

To  make  the  deed  of  a  fraudulent  grantor  valid  in  the  hands  of  the  pur- 
chaser, as  against  the  creditors  of  the  grantor,  it  is  not  enough  for  him 
to  show  that  he  has  paid  an  adequate  consideration;  but  he  must  ehow, 
in  addition,  that  he  made  the  purchase  in  good  faith,  innocent  (^  any 
knowledge  of  or  participation  in  the  fraudulent  designs  of  the  vendor. 

• 

ERROR  to  the  Decatur  Circuit  Court. 

RoACHE,  J. — This  was  a  bill  in  chancery,  filed  in  the  De- 
catur Circuit  Court  by  William  Evans,  the  complainant 
below,  against  Thomas  J.  Rogers,  John  Rogers,  and  Robert 
McCleary. 

The  material  allegations  in  the  bill  are,  that  Evans,  on 
the  10th  of  May,  1842,  commenced  an  action  of  slander, 
in  the  Decatur  Circuit  Court,  against  John  Risers,  and  on 
the  12th  of  November,  1842,  recovered  a  judgment  for  850 
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dollars  and  costs ;  that  during  the  pendency  of  that  snit,   ^<^*  'tmn, 

and  only  a  short  time  before  the  rendition  of  the  judg- — 

ment,  to- wit,  on  the  13th  of  October y  1842,  said  John  con-  ^™ 
veyed  his  land,  situate  in  Decatur  county,  to  his  brother,  Bva». 
Thomas  /.  RogerSy  who  lived  in  Boone  county,  for  the  pur- 
pose of  defrauding  the  complainant  and  preventing  him 
from  subjecting  said  land  to  the  payment  of  any  judg- 
ment he  might  obtain  in  the  slander  suit;  and  that  7%o- 
mas  J.  accepted  the  deed  for  the  purpose  of  assisting  his 
brother  in  perpetrating  his  contemplated  fraud,  with  a 
full  knowledge  of  the  pendency  of  the  slander  suit. 

The  bill  further  alleges  that  the  defendant,  McClearyj 
purchased  the  land  from  the  said  Thomas  /.  during  the 
pendency  of  this  suit,  with  a  full  knowledge  of  all  the 
foregoing  facts,  and  of  the  fraudulent  designs  of  both  the 
other  parties;  that  the  said  John  had  no  other  property  of 
any  description  out  of  which  said  complainant's  judgment 
could  be  made. 

The  prayer  of  the  bill  is,  that  the  conveyances  should 
be  set  aside  as  fraudulent  and  void  as  against  the  com- 
plainant, and  that  the  land  should  be  subjected  to  execu- 
tion on  his  judgment. 

The  bill  was  taken  as  confessed  as  to  McCleary. 

The  defendants,  John  and  Thomas  /.  Rogers^  filed  an- 
swers under  oath. 

The  answer  of  John  admits  the  pendency  of  the  slander 
suit,  the  judgment  therein,  his  ownership  of  the  land,  and 
his  conveyance  to  his  brother  Thomas  /.,  as  stated  in  the 
bill,  and  that  he  has  no  other  property;  but  denies  the 
charges  of  fraud;  avers  that  at  the  time  of  the  sale  to 
his  brother  he  had  no  apprehension  that  Evans  would  re- 
cover any  judgment  against  him ;  and  insists  that  the  sale 
was  made  by  him  in  good  faith;  that  the  price  for  which 
he  sold  the  land,  700  dollars,  was  its  full  value;  that  his  . 
brother  gave  him  two  notes  for  350  dollars  each,  the  one 
due  in  two,  the  other  in  five  years  from  date,  on  the  first 
of  which  he  entered  a  credit,  at  the  time,  of  50  dollars, 
which  he  owed  his  brother. 

The  answer  of  Thomas  /.  Rogers  denies  all  knowledge 
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Not.  Term,    of  the  pendency  of  the  slander  Buit,  at  the  time  of  bk 

purchase  of  the  land,  and  alleges  that  he  gave  full  value, 

RooKBfi      ^Q    In  ^^  manner  and  on  the  terms  mentioned  ill  the 
Etars.       answer  of /oAni2o^^rj,  and  avers  that  he  acted  in  good 
faith,  without  fraud,  &c. 

The  cause  came  to  a  hearing  on  the  bill,  answers,  de- 
fault of  McCleary^  exhibits,  and  depositions,  and  a  decree 
was  rendered  in  the  Court  below,  in  accordance  with  the 
prayer  of  the  bill,  setting  aside  the  conveyances,  and  sub- 
jecting the  land  to  execution. 

There  is  no  question  of  law  involved  in  this  case,  which 
has  not  been  settled  by  repeated  adjudications  in  this 
Court.  The  depositions  are  very  full  and  explicit,  and 
abundantly  sustain  all  the  material  allegations  of  Ihe  bill 
They  clearly  establish  that  John  Refers  executed  the  con- 
veyance to  his  brother  for  the  purpose  of  placing  the  land 
beyond  the  reach  of  any  judgment  Evans  should  recover 
in  the  slander  suit.  It  is  equally  clear  that  T%amas  /. 
Rogers  was  well  aware  of  the  pendency  of  that  suit  at 
the  time  of  his  purchase,  and  participated  with  his  bro- 
ther /oAn  in  his  fraudulent  purpose. 

The  counsel  of  the  appellants  insist  that  the  fact  that 
Thomas  J.  agreed  to  pay  the  fall  value  of  the  land,  rebuts 
the  charge  of  fraud  on  his  part.  There  is  no  satisfactory 
evidence  of  the  payment  of  the  consideration  alleged  to 
have  been  agreed  on.  But  this  is  immaterial.  Even  if 
he  had  shown  that  he  had  actually  paid  a  fair  price  for 
the  land,  in  cash,  it  would  not  avail  him.  For  his  know- 
ledge of  the  object  of  his  brother  in  making  the  deed, 
and  his  participation  in  the  fraudulent  intent,  renders  his 
purchase  voidable  at  the  suit  of  a  creditor.  To  make  the 
deed  of  a  fraudulent  grantor .  valid  in  the  hands  of  the 
purchaser,  as  against  the  creditors  of  the  grantor,  it  is 
not  enough  for  him  to  show  that  he  has  paid  an  adequate 
consideration;  but  he  must  show,  in  addition,  that  he 
made  the  purchase  in  good  faith,  innocent  of  any  know- 
ledge of,  or  participation  in,  the  fraudulent  designs  of  the 
vendor.  Wright  v.  Brandts,  1  Carter's  Ind.  R.  886.— &- 
sye  v.  Danid,  id.  378.-14  Johns.  R.  498  (1). 
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Per  Curiam. — ^The  decree  is  affirmed  with  costs. 
/.  S,  Scobeyy  for  the  plaintiffs. 
A.  Davison,  for  the  defendant. 

(1)  Dayuon^  J.,  haying  been  concerned  as  counsel,  was  absent. 
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Ball 

T. 
OlBLKT. 


Ball  t;.  Gaklet. 

If  the  minutes  of  eyidence  taken  by  counsel  should  be  surreptitiously  in- 
troduced into  the  jury-room  by  the  procurement  of  his  client  or  the  con- 
niyance  of  a  juror,  and  should  be  there  read  and  used  as  a  basis  for  ar- 
riying  at  a  yerdict,  or  should  otherwise  influence  the  finding  of  the  juiyf 
it  would  be  good  cause  for  setting  aside  the  yerdict  and  awarding  a  new  « 

trial;  but  where  sach  minutes  haye  got  before  the  jury  by  accident  and 
haye  not  influenced  their  yerdict,  it  will  not  be. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  J^^^'  j 
RoACHE,  J. — Bally  as  administrator  of  Herron,  filed  his  1853. 
bill  in  chancery  in  the  Court  of  Common  Pleas  of  Tippe- 
canoe county,  alleging  that  at  the  previous  term  of  the 
Court  he  had  impleaded  the  said  defendant,  Carleyy  in  an 
action  of  assumpsit,  damages  3,000  dollars ;  that  issue 
being  joined,  there  was  a  jury  trial,  and  a  verdict  and 
judgment  for  the  plaintiff  for  33  dollars ;  that  upon  the 
retiring  of  the  jury  to  consult  of  their  verdict,  a  vote  was 
taken  for  the  purpose  of  ascertaining  their  several  opi- 
nions, and  that  the  greater  number  expressed  themselves 
in  favor  of  finding  for  the  plaintiff  various  sums  ranging 
from  400  dollars  to  600  dollars;  that  thereupon,  one  of 
their  number,  Daniel  Brawleyy  drew  from  his  pocket  a  me- 
morandum of  the  evidence  given  in  the  cause,  in  the  hand- 
writing of  ChasCy  one  of  the  defendant's  attorneys,  and 
declared  that  it  contained  a  correct  statement  of  the  evi- 
dence ;  some  of  the  jurors  objected  to  the  reading  of  the 
memorandum ;  but  it  was,  notwithstanding,  read  and  re- 
read, and  exerted  such  an  influence  upon  the  minds  of 
the  jurors  as  to  reduce  their  verdict  at  least  400  dollars ; 

Vol.  III.— 73 
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Not.  Term,    that  theae  facts  were  anknown  to  the  complainant  nntQ 

-  _; after  the  adjournment  of  the  Court,  at  the  close  of  the 

^^  term,  so  that  he  had  no  opportunity  of  availing  hiofiself 
Cablit.  of  them,  on  a  motion  for  a  neve  trial.  He  further  alleges 
that  he  was  entitled  to  a  judgment  of  at  least  1,000  dol- 
lars, which  he  would  have  obtained  but  for  the  improper 
U8e  made  by  the  jurors  of  the  memorandum  of  evidence. 
Prayer  for  a  new  trial. 

Carley  answered,  under  oath,  denying  that  the  complain- 
ant was  entitled  to  any  judgment  in  the  suit  at  law,  or 
that  he  had  any  ground  to  claim  a  new  trial.  He  denies 
that  there  was  any  improper  conduct  on  the  part  of  the 
jury,  or  of  any  one  else,  which  influenced  Ibeir  finding  or 
prejudiced  the  complainant. 

There  is  a  written  agreement,  signed  by  counsel,  ad- 
mitting that  the  ''  memorandum"  did  not  go  to  the  jury 
with  the  knowledge  or  consent  of  the  parties,  or  their  at- 
torneys. 

Both  parties  took  depositions.  The  cause  went  to  a 
hearing,  and  the  bill  was  dismissed. 

The  only  question  in  the  cause  arises  upon  the  proof. 
If  the  charges  in  the  bill  were  established — if  it  were  true 
that  the  minutes  of  evidence  taken  by  counsel  had  been 
surreptitiously  introduced  into  the  jury  room,  by  the  pro- 
curement of  the  party,  or  by  the  still  more  reprehensible 
connivance  of  a  juryman,  and  had  there  been  read  and  used 
as  a  basis  for  arriving  at  a  conclusion,  or  had  evenexercbed 
an  influence  upon  their  finding,  it  would  certainly  be  good 
cause  for  setting  aside  the  verdict  and  awarding  a  new 
trial.     Such  gross   misconduct  would  justly  subject  the 
guilty  parties  to  punishment,  which  no  Court  should  hesi- 
tate to  inflict.     See  Barlow  v.  Tlw  State,  2  Blackf.  114, 
and  authorities  there  cited.     But  upon  looking^  into  the 
depositions,  we  cannot  conclude  that  there  was  any  such 
misconduct  in  this  case.     We  are  satisfied,  from  the  evi- 
dence, that  the  ^'  memoranda"  came  into  the  jury  room  by 
an  accident;  that  no  improper  use  was  made  of  them, 
and  tliat  they  exerted  no  influence  upon  the  verdict.    The 
only  evidence  bearing  on  the  point  materially  is  found  in 
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the  depositions  of  the  bailiff  and  of  two  of  the  jurors,  one   ^^^'  Tem, 


1852. 


of  whom  was  the  foreman.  The  evidence  of  the  bailiff  - 
goes  strongly  to  support  the  allegations  of  the  bill  rela-  ^^^^ 
tive  to  the  improper  use  made  of  the  "  memoranda."  In  Ca»l«t. 
his  statements,  he  is  positively  contradicted  by  both  the 
jurors*  Smiley,  who  was  the  foreman,  swears  that  the 
jury  made  up  their  verdict  "  from  their  recollection  of 
what  was  pq^ved  at  the  trial,"  and  without  any  reference, 
as  far  as  he  saw,  knew,  or  believed,  to  the  "  memoranda" 
of  evidence.  Braidey^  the  other  juror,  sustains  him  fully, 
and,  in  addition,  explains  how  the  paper  found  its  way 
into  the  jury  room.  He  says,  that  when  the  jury  were 
retiring,  he  gathered  up  from  the  table  in  the  Court  room, 
the  papers  in  the  cause,  and  upon  drawing  them  out  of 
his  pocket,  after  arriving  in  the  jury  room,  he  discovered 
several  sheets  of  paper  containing  minutes  of  evidence, 
one  in  the  hand-writing  of  ChasCy  the  defendant's  attor- 
ney, and  two  in  the  hand-writing  of  JoneSj  one  of  plain- 
tiff's counsel.  He  swears  positively  that  he  took  up  these 
papers  inadvertentiy,  and,  upon  finding  them,  made  the 
fact  known  to  his  brother  jurors,  and  that  they  did  not,  in 
any  degree,  affect  the  verdict. 

We  are  of  opinion,  therefore,  that  no  improper  means 
were  used  to  introduce  the  paper  complained  of  into  the 
jury  room,  nor  was  it  used  or  relied  upon  as  evidence, 
nor  did  it,  to  any  extent,  influence  the  minds  of  the  jurors 
in  commg  to  a  conclusion. 

Per  Curiam, — The  decree  is  aflSrmed  with  costs. 

D.  M(2C€,  for  the  appellant. 

H.  W.  Chase,  for  the  appellee. 
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1852. 


LlKDVILLK 
T. 

Tn  Stati. 


February  I, 
1853. 


LdNDVILLE  V,   ThE  StATE. 

The  Courts  of  Common  Fleas  have  jurisdiction,  hj  the  act  establishing 
them,  of  felonies  which  are  not  punishable  with  death,  where  the  paitf 
charged  with  the  crime  is  in  custody  at  the  time,  or  where,  before  indict- 
ment found  in  another  Court,  he  has  voluntarily  submitted  to  the  juris- 
diction of  the  Court  of  Common  Pleas  either  by  personal  appearance  or 
in  writing. 

After  the  act  establishing  Courts  of  Common  Fleas  took  ^ffect,  but  before 
the  R.  8.  1853  went  into  force,  a  complaint  for  a  felony  not  punishable 
with  death,  containing  the  substantial  requisites  prescribed  by  the  sta- 
tute, was  filed  in  the  Court  of  Common  Fleas;  but  the  complaint  iras 
denominated  in  the  body  of  it  an  "  information."  Held,  that  the  suffi- 
ciency of  the  complaint  was  to  be  determined  by  the  act  establishing 
the  Court.  Held,  also,  that  the  name  given  to  the  complaint  did  not 
change  its  legal  effect. 

A  person  charged  with  the  commission  of  a  crime  should  be  allowed  a  res- 
sonable  time  to  prepare  his  defense. 

ERROR  to  the  Jackson  Court  of  Common  Pleas. 

Stuart,  J. — This  was  a  trial  on  a  charge  of  felony  with- 
out the  intervention  of  a  grand  jury.  The  proceeding 
was  had  under  the  statute  establishing  the  Court  of  Com- 
mon Pleas  and  defining  its  jurisdiction.  The  affidavit 
preferring  the  charge  contains  the  material  allegations 
of  a  good  indictment.  No  objection  is  taken  to  it  in 
point  of  form  or  technical  precision. 

It  appears  from  the  record  that  Lindville  was  in  custo- 
dy, lie  was  arraigned  in  the  Common  Pleas,  and  plead- 
ed the  general  issue.  Trial  by  jury  and  verdict  of  guilty. 
Motion  for  a  continuance  on  an  affidavit  filed  before  tri- 
al, and  also  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, severally  overruled,  and  judgment  on  the  verdict. 
Lindville  now  prosecutes  his  writ  of  error. 

Three  objections  are  taken  to  this  proceeding: 

1.  That  the  Court  of  Common  Pleas  has  no  jurisdic* 
tion  in  c£tses  of  felony ; 

2.  That  the  proceeding  by  information  is  one  unknown 
to  and  unauthorized  by  the  law ; 

3.  That  the  Court  erred  in  refusing  to  grant  a  contin- 
uance on  the  affidavit  filed. 

It  may  be  observed  generally  that  the  act  to  establish 
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Courts  of  Common  Pleas  contains  many  incongroities   ^oy.  Term, 
and  repetitions.     So  do  other  important  statutes.    The 


chief  catise  of  these  discrepancies  is,  that  the  unity  of  ^^" 
design  of  most  of  our  legislation  is  destroyed  by  amend-  Th«  Stati. 
ments.  The  structure  of  the  statute  before  us  clearly 
evinces  that  such  has  been  its  history.  Taking  it  as  we 
find  it,  we  must  reconcile  and  give  efTect  to  its  several 
provisions,  if  they  can  be  reconciled  and  made  operative. 
To  this  end  it  is  proper  to  consider  the  reasons  for  its 
enactment. 

The  Common  Pleas  takes  the  place  of  the  Probate 
Court,  only  with  enlarged  powers  and  jurisdiction.  The 
legislature  evidently  intended  it  to  be  a  Court  of  greater 
dignity  and  efficiency  than  that  which  it  had  supplanted. 
In  addition  to  the  probate  business,  a  limited  civil  and 
criminal  jurisdiction  was  conferred.  It  was  supposed 
that,  by  this  means,  justice  would  be  more  speedily  ad- 
ministered, the  Circuit  Court  relieved  from  the  pressure 
of  the  numerous  cases  cognizable  in  the  new  Court,  and 
the  delays  incident  to  the  semi-annual  terms  of  the  one 
obviated  by  the  quarterly  sessions  of  the  other. 

Both  in  civil  and  criminal  cases  delay  and  its  conse* 
quences  had  become  a  great  evil.  Some  Circuit  Court 
dockets  numbered  from  300  to  500  cases.  The  time  of 
that  Court  was  chiefly  occupied  in  the  trial  of  petty  of- 
fenders, while  the  important  civil  business  was  continued 
over  from  term  to  term  at  a  ruinous  expense  to  litigants. 
In  this  way  the  larger  commercial  points  particularly 
sufiered.  Nor  was  the  end  for  which  the  time  of  the 
Court  was  thus  spent  successfully  attained.  Ofienders 
committed  at  the  close  of  one  term  in  default  of  bail, 
had  to  be  kept  in  prison  till  the  next  term.  When  the 
six  months'  Court  rolled  round,  the  witnesses  who,  had 
the  trial  been  brought  on  in  a  reasonable  time,  could 
have  been  easily  procured,  were  scattered;  a  link  in  the 
evidence  was  gone;  and  an  acquittal  was  the  conse- 
quence. It  would  be  difficult  to  express  the  dissatisfac- 
tion felt  in  some  parts  of  the  state  towards  a  system  thus 
seemingly  devised  to  facilitate  escape.    That  the  county 
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Not.  Term,    shonld  be   at  the  expense  of  keeping  the  prisoner  six 

'. —  months,  at  the  expense  perhaps   of  guarding  the  jail, 

LnrDTiLLK  tjjg  expense  of  a  grand  jury,  the  expense  of  a  public 
Tn  Statb.  trial,  and,  in  most  instances,  nnder  the  appointment  of 
the  Court,  the  expenses  of  an  attorney  to  defend  the  ac- 
cused; and  all  this  expensive  machinery  to  effect  almost 
inevitably  the  acquittal  of  the  prisoner,  however  guilty; 
constituted  altogether  such  a  vicious,  inefficient  system 
of  criminal  jurisprudence  as  eminently  needed  remedial 
legislation. 

The  grand  jury,  whether  justly  or  not,  had  impaired 
its  standing  in  public  confidence.  Its  alleged  abuses  led 
to  the  provision  in  the  new  constitution  authorizing  the 
legislature  to  modify  or  abolish  the  system.  Accordingly, 
the  grand  jury  was  modified,  depriving  it  of  cognizance 
over  misdemeanors,  and,  in  certain  contingencies,  over 
felonies.  To  meet  these  emergencies — ^to  administer  jus- 
tice in  criminal  cases  more  speedily,  more  efficiently,  at 
less  expense,  and  without  the  intervention  of  a  grand 
jury,  the  Common  Pleas  was  established. 

Such  being  some  of  the  mischiefs  and  such  the  remedy, 
it  is  our  duty  to  give  effect,  if  possible,  to  all  the  powers 
with  which  the  legislature  has  clothed  the  new  Court. 
This  prepares  the  way  to  examine  the  objections  in  their 
order. 

1.  "  The  Common  Pleas  has  no  jurisdiction  in  cases  of 
felony."  To  sustain  this  objection  the  14th  and  16th 
sections  of  the  act  under  consideration  are  referred  to. 
Had  the  jurisdiction  conferred  stopped  with  these  sec- 
tions, the  objection  would  seem  to  be  well  taken.  The 
intention  to  exclude  felonies  would  scarcely  admit  of 
doubt.  That  such  was  the  original  purpose  of  the 
firamers  of  the  bill  is  perhaps  historically  true.  The  dis- 
jointed connection  of  the  context  favors  that  supposition. 
The  17th  and  18th  sections  seem  like  hasty  amendments. 
The  17th  section  expressly  confers  jurisdiction  in  certain 
specified  cases,  in  these  words, viz.:  1st.  "Any  person 
charged  with  a  felony  who  is  in  custody  at  the  time, 
and,"  2d,  "  any  one  charged  with  a  felony  who,  before  in- 


OF  THE  STATE  OF  INDIANA.  583 

dictment  found  by  a  grand  jnry  in  any  other  Court,  vo-   N^^-  Term, 
luntarily,  either  by  personal  appearance  or  in  writing, 


LxNpyuuE 

T. 


submita  to  the  jurisdiction,"  &c. 

Thus  stand  these  sections  considered  separately.    It  is    T"»  Stat*. 
necessary  to  consider  them  collectively,  in  order  that  the 
true  intent  of  the  legislature  may  be  deduced. 

Regarded  thus,  how  are  they  to  be  reconciled?  Simply 
in  this  way:  The  14th  section  was  intended  to  confer  ju- 
risdiction over  misdemeanors.  This  class  of  offenses  is 
the  subject-matter  of  the  section.  The  word  felony^  as 
there  used,  and  as  explained  in  the  context,  is  not  in  ex- 
clusion of  that  class  of  offenses  altogether,  but  only  in 
suspension,  so  far  as  that  section  is  concerned,  of  any 
provision  in  relation  to  felony.  It  is  as  though  the  law- 
givers had  said,  we  will  reserve  the  qualified  jurisdiction 
which  we  mean  to  confer  on  the  new  Court  over  felony 
for  a  separate  section.  Accordingly,  the  subject-matter 
of  the  17th  section  is  felony.  Under  the  specified  con- 
tingencies, the  party  ''  shall  be  put  on  trial  in  the  Common 
Pleas," — ^*'the  Court  shall  appoint  an  early  day  for  trial," 
&c.'    This  is  a  language  already  too  clear  for  comment. 

So  with  the  16th  section.  It  may  be  paraphrased  thus : 
If,  in  the  progress  of  a  trial,  the  evidence  discloses  such  a 
felony  as  treason  or  murder,  further  proceedings  shall  be 
stayed,  &c.  By  this  construction,  no  violence  is  done  to 
language.  The  several  parts  fall  in  with  each  other,  not 
very  logically  it  is  true,  yet  with  sufficient  unity  to  indi-  - 
cate  the  legislative  intention. 

It  remains  to  inquire,  under  the  first  objection,  how 
Lindville  came  into  the  Court  that  tried  him  ?  It  appears 
from  the  record  that  he  had  been  committed  after  a  pre- 
liminary examination,  probably  for  want  of  bail.  At  all 
events,  he  was  ^'  charged  with  a  felony;"  he  was  ^4n  cus- 
tody at  the  time;"  the  crime  charged  was  not  "punisha- 
ble with  death."  He  was  thus  within  the  very  terms  of 
the  statute.  He  was  also  within  the  mischief,  if  it  may 
be  so  called,  to  which  we  have  already  alluded.  His  was 
a  fitting  case  to  illustrate  the  remedy  which  the  Common 
Pleas  was  established  to  supply,  namely,  to  save  public 
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Not.  Term,    expense,  to  sectire  witnesees  while  they  are  yet  to  be  had 
and  while  the  transactions  were  yet  fresh  in  their  me- 


LiNDviLuc  niQries ;  and,  in  the  spirit  of  the  new  constitation,  to  ad- 
Th«  Statk.  minister  justice  "  speedily  and  withont  delay."  We  there- 
fore conclude  that  the  objection  to  the  jurisdiction  is  not 
well  taken. 

The  second  objection  is,  that  ''the  proceeding  by  info^ 
mation  is  one  unknown  to  and  unauthorized  by  the  law." 
The  R.  S.  of  1852,  which  provide  for  informations,  were 
not  then  published.  The  case  must  be  governed  by  the 
statute  in  force  at  the  time  the  alleged  crime  was  com- 
mitted. The  act  in  relation  to  Common  Pleas  was  pub- 
lished ''by  authority"  in  pamphlet  form  in  October,  1852. 
The  crime  is  alleged  to  have  been  committed  in  Janucay^ 
1853.  Under  that  act  the  case  is  to  be  decided.  There 
is  nothing  in  it  about  "  informations,"  not  even  the  word 
itself.  By  the  15th  section  "all  criminal  proceedingB 
may  be  commenced  in  said  Court  by  filing  with  the  clerk 
a  written  charge,  verified  by  affidavit,"  &c.  By  the  17th 
and  18th  sections  this  mode  of  procedure  is  extended  to 
felonies,  and  without  the. intervention  of  a  grand  jury. 
In  one  of  these  sections,  the  accusation  is  called  a  "  com- 
plaint;" in  the  other,  a  "charge  or  complaint."  The 
books  define  "information"  to  be  a  "charge,  accusation, 
or  complaint."  It  thus  seems  wholly  immaterial  which 
term  is  adopted.  To  change  the  name  cannot  change 
the  legal  efiect.  If  the  complaint  filed  be  a  substantial 
compliance  with  the  statute  which  governs  the  case,  it  ifl 
suflicient. 

The  act  itself  gives  the  rule  of  construction.  Section 
19  provides  that  "in  all  criminal  cases,  the  charge,^'  &c., 
"shall  be  sufficient,"  &c.,  "if  it  be  certain  in  its  allega- 
tions to  a  common  intent." 

The  Court  are  of  opinion  that  the  written  "charge  or 
complaint"  contemplated  by  the  statute  is  in  this  case 
well  described  as  an  information.   . 

It  is  proper  to  add  that  the  paper  filed  by  the  prosecu- 
ting attorney  should  be  rejected  as  a  nullity.  There  was 
no  law  at  the  time  to  authorize  the  filing  of  such  an  instru- 
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ment.    The  charge  cannot  be  aided  by  the  allegations  of  ^ov.  Term, 

&  separate  paper,  not  sworn  to  and  unknown  to  the  law '. — 

under  which  the  trial  was  had.     The  word  "  information,"  Dyu* 

in  the  record  before  us,  must  therefore  be  taken  to  mean    The  State. 
the  af&davit  containing  the  charge,  not  the  unauthorized 
paper  filed  by  the  prosecutor. 

The  third  objection  is  well  taken.    The  af&davit  for  a 
continuance  is  made  part  of  the  record  by  a  bill  of  ex- 
ceptions, and  brings  LindviHe  within  the  rule  laid  down ' 
in  Spence  v.  The  State,  8  Blackf.  281,  and  Gross  v.  The  State^ 
May  term,  1850(1).    Persons  charged  with  crime  should 
be  allowed  a  reasonable  time  to  prepare  their  defense. 
The  charge  even  before  the  magistrate,  had,  in  this  in- 
stance, been  recentiy  made.    It  is  to  be  presumed  thai 
LindviUe  was  in  custody  during  the  five  days  that  inter- 
vened before  his  trial.    The  facts  disclosed  in  his  affidavit 
for  a  continuance,  if  true,  afiected  materially  the  credi- 
bility of  the  witness.     No  great  hardship  could  have  re- 
sulted to  the  state,  for  it  was  in  the  power  of  the  Court 
to  appoint  an  early  day  for  trial,  either  in  term  or  in  va- 
cation.     On  this  statutory  provision  the  Court  should 
have  acted,  and  granted  the  defendant  a  reasonable  time 
to  prepare  for  trial. 

Per  Curiam, — The  judgment  is  reversed.     Cause  re- 
manded, &c. 

W.  T.  Otto  and  D.  H,  Long,  for  the  plaintiff*. 
F,  Emerson,  for  the  state. 

(1)3Carter'sInd.  R.  135. 
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TO    THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACCEPTANCE. 
See  Bills  or  Exchange,  11, 12, 13, 14. 

ACCORD  AND  SATISFACTION. 

1.  An  offer  by  a  creditor  to  his  debtor  to  ac- 
cept a  thing  in  payment  of  the  debt  upon 
a  condition  which  is  not  assented  to  by 
the  debtor  nor  waived  by  the  creditor, 
does  not  amount  to  an  acceptance. — Pra- 
tker  y.  The  StaU  Bank,  356 

2.  The  affent  of  a  judgment-debtor,  resid- 
ing in  jenninge  county,  sent  to  the  credit- 
or at  Madison,  not^es  of  the  state  bank  and 
treasury  notes  to  be  received  at  par  in 
payment  of  the  judgment,  but  no  direc- 
tion was  given  as  to  what  should  be  done 
with  the  notes  in  case  of  the  creditor's  re- 
fusal thus  to  accept  them.  1  he  latter  re- 
fused to  accept  them  at  par,  and  prompt- 
ly notified  the  agent  oi  the  non-accept- 
ance, requesting  further  directions,  but 
retained  them  ^r  about  two  months,  and 
then  returned  them.  Held,  that  the  delay 
could  not  be  construed  to  imply  an  ac- 
ceptance of  the  notes  in  payment  of  the 
judgment.  Ibid, 

ACKNOWLEDGMENT. 

See  PowEa  of  ArroaNXT,  2. 

1.  A  certificate  of  acknowledgment  to  a 
mortgage,  after  certifying  that  the  hus- 
band and  wife  had  voluntarily  executed 
tiie  deed,  was  as  follows:  "  The  said 
wife  having  been  by  roe  examined  sepa- 
rate and  apart  from  her  said  husband, 
and  the  contents  of  the  above  deed  be- 
ing read  and  explained  to  her  aa  the  law 
direete,  acknowledged  the  same  to  be  her 
voluntary  act  and  deed,  without  force  or 
coercion  from  her  said  husband."    Held, 


that  the  certificate  showed  a  legal  acknow- 
ledgment under  the  R.  S.  1843. — jPardun 
et  <tt.  V.  Doheeherger,  3^ 

,  The  certificate  of  acknowledgment  of  a 
deed  executed  by  husband  and  wife  while 
the  statute  of  lo24  was  in  force,  was  as 
follows:  State  of  Indiana,  Tippecanoe 
county,  ss.  Before  me,  D.  B,,  recorder 
within  and  for  said  county,  pefsonally 
came  /.  B.  and  R.,  his  wife,  the  grantors 
named  in  the  above  deed  of  conveyance, 
and  being  by  me  examined  concerning 
the  same,  acknowledged  it  to  be  their  vo- 
luntary act  and  deed  for  the  uses  and  pur- 
poses therein  mentioned.  And  the  said 
K,,  the  wife  of  the  said  J.,  having  been 
by  me  examined  separate  and  apart  from 
her  said  husband,  as  required  by  law, 
touching  the  above  deed,  declared  that 
she  signed,  sealed,  and  delivered  the 
same,  of  her  own  free  will  and  accord, 
without  any  coercion  or  compulsion  of 
her  said  husband,  and  that  she  thereby 
relinquished  all  her  rij^ht  and  claim  to 
dower  in  the  said  premises.  In  witness, 
Ac.  Held,  that  the  certificate  was  suffi- 
cient under  the  statute  of  1824. — Davie  et 
al.  V.  Bartholomew,  4S5 

ADMINISTRATORS. 
See  ExKCUTOBS  and  AniaNisniATOBS. 

ADMINISTRATOR'S  SALE. 

See  Plkading,  18. 

,  An  administrator's  sale  of  real  estate  for 
the  payment  of  debts,  made  by  an  order 
of  tne'Probate  Court,  is  not  void  from  the 
circumstance  that  the  record  does  not  dis- 
close that  notice  of  the  application  to  sell 
was  given  to  the  heirs.— XA»e  d,  Harkrider 
et  al,  V.  Haroeif,  104 
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3.  Notice  in  that  caae  will  be  presumed. 

IM. 

3.  A  sale  of  land  by  an  administrator  for 
the  payment  of  debts,  will  not  be  set 
aside,  at  law,  because  the  administrator 
himself  became  the  purchaser.  Ibid. 

ADMISSION. 
See  Oanxa,  1,  3. 

AD  QUOD  DAMJ^UM. 
See  FcaaiES,  5. 

ADVANCEMENT. 

1.  If  a  father  purchases  land  with  his  own 
monej,  and  bj  way  of  advancement  to 
his  daughter  takes  the  deed  in  her  hus- 
band's name,  no  resulting  trust  arises  in 
favor  of  the  father. — Baker  y.  LeatherB  et 
cl„  558 

9.  If  the  father  afterward  purchases  the  land 
of  the  son-in-law,  the  aavancement  to  the 
daughter  cannot  be  deducted  from  the 
purcnase-money.  Ihid. 

ADVERSE  POSSESSION. 
See  Limitations,  Statutk  or,  3. 

AFFIDAVIT. 

The  affidavits  of  individual  jurors  are  not, 
on  ^unds  of  public  policy,  admissible 
to  impeach  their  own  veraict. — Bennett 
V.  The  suae,  167 

AGENT. 
See  PaiNCiFAL  and  Aqknt. 

AGGRAVATION. 
See  TassPAfls,  2. 

ALIMONY. 

Bill,  under  the  R.  S.  1843,  to  revise  a  decree 
for  alimony,  on  the  ground  of  its  inade- 
quacy for  the  support  of  the  complainant 
and  an  infant  daughter.  The  bill  showed 
that  the  divorce  was  granted  upon  the 
complainant's  petition,  though  for  no 
fault  of  the  husband;  that  the  alimony 
decreed  was  in  exact  conformity  to  her 
request  at  the  time  of  the  divorce;  and 
that  she  was  permitted  to  retain,  in  ad- 
dition, all  the  property  she  had  brought 
to  the  husband,  and  some  300  dollars' 
worth  of  other  property,  which  appeared 
to  have, been  a  liberal  allowance.  It  did 
not  allege  that  the  husband  had  refused 
to  miJce  further  allowances  for  the  sup- 
port of  the  complainant  and  child,  but 
stated  that  the  further  allowances  made 


by  him  were  small  in  amount  and  aceom- 
panied  by  inadmissible  conditions,  with- 
out stating  the  amount  or  conditions. 
Held,  that  a  demurrer  to  the  bill  was  cor- 
rectly sustained. — Gregg  v.  Gregg  d  el., 

305 

AMENDMENT. 

See  Bills  or  Exchange,  12.  PaAcrics,  3, 12, 

24,44. 

1.  The  plaintiff  will  not  be  allowed,  after 
verdict,  to  amend  his  replication,  or  to 
file  an  additional  one. — Redman  v.  Tsy- 
lor,  144 

2.  After  the  jury  has  been  impanneled  and 
the  evidence  heard,  the  plaintiff  may,  un- 
der the  R.  S.  1843,  amend  his  writ  and 
declaration  by  striking  therefrom  the 
names  of  any  number  of  the  defendants. 
^Hewry  v.   The  State  Bank  of  Indian, 

216 

3.  In  ejectment  to  recover  the  possession  of 
land  sold  to  the  plaintiff's  lessor  upon 
execution,  he  was  permitted  by  the  Court 
at  the  trial  to  amend  the  executions  upon 
which  the  land  was  sold  to  him.  The  re- 
cord did  not  show  what  the  amendments 
were.  Held,  that  it  must  be  presumed 
they  were  such  as  might  properly  have 
been  allowed. — HuUhene  v.  Doe  d.  Sndtk, 

528 

4.  Clerical  mistakes  made  in  the  issuing  of 
an  execution  may  be  amended  by  the 
judgment.  Ibid. 

ANSWER. 
See  Chancery,  €. 

APPEAL. 
See  Injunction,  2,  3,  4,  5,  6. 

1.  A  justice  of  the  peace,  not  being  the  suc- 
cessor of  another  justice,  but  having  the 
docket  of  the  latter  in  his  possession  dur- 
ing a  vacancy  or  absence,  cannot  erant 
an  appeal  from  a  judgment  on  such  dock- 
et, and  certify  a  transcript  in  the  case, 
until  he  has  previously  transferred  the 
judgment  to  his  own  docket. — Welker  r. 
Prathfr  et  al.,  112 

2.  A  j  ustice's  certificate  to  a  transcript  given 
upon  an  appeal,  showed  that  he  was  not 
the  justice  who  rendered  the  judgment, 
but  that  the  same  was  in  his  custody  till 
a  successor  to  the  justice  who  did  render 
the  judgment,  should  be  elected,  and  it 
did  not  show  that  the  judgment  had  been 
transferred  to  his  own  docket.  Held,  that 
the  dismissal  of  the  appeal  upon  motion, 
in  the  Circuit  Court,  was  right.         /6W- 

3.  If  this  defect  in  the  certificate  had  not 
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been  sufficient  to  justify  the  Court  in  dis- 
missing the  appeal,  the  refusal  of  the  Cir- 
cuit Court  to  admit  evidence  that  the 
judgment  had  not  been  so  transferred, 
would  have  been  error.  Ibid. 

4.  A  plaintiff  who  has  yoluntarilj  aban- 
doned his  suit  has  no  right  to  an  appeal. 
—The  State  B^nk  ▼.  Hayee,  400 

APPRAISEMENT. 

A.  became  replevin-bail  in  1840  upon  a  judg- 
ment agaiust  B.  A.'e  property  was  after- 
wards sold  upon  execution  to  satisfy  the 
debt.  In  1847,  A.  obtained  a  judgment 
against  B.  for  the  amount  made  by  the 
sale  of  his  property,  and  B.'e  land  was 
sold  without  appraisement  to  satisfy  the 
same.  Held,  tnat  as  there  was  no  law 
when  A.  became  bail  requiring  the  ap- 
praisement of  land  sold  upon  execution, 
the  sale  of  B.'e  land  without  appraise- 
ment was  right. — Tenia  est  al.  v.  Doe,    129 

APPRAISEMENT  LAWS. 
See  Judgment,  8. 

ARBITRATION. 
See  AwAJLD.    Assebsmbnt  op  Damages. 

1 .  The  Madiaon  Insurance  Company  reject- 
ed the  claim  of  the  assured  for  the  loss 
of  the  carffo  of  a  flat-boat,  and  proposed 
to  him  to  leave  the  matter  to  arbitration. 
The  proposition  was  accepted  in  writing; 
whereupon  the  hoard  of  airectors  entered 
upon  the  books  of  the  company  a  rea  uest 
to  the  assured  to  join  the  secretary  of  the 
company  in  selecting  the  arbitrators,  de- 
signating the  matter  to  be  referred.  The 
secretary  and  the  assured  accordingly  se- 
lected tne  arbitrators,  and  the  secretary 
executed  a  bond  in  the  terms  prescribed 
by  the  R.  S.  1843,  and  signed  the  name 
and  annexed  the  corporate  seal  of  the  com- 
pany thereto.  Held,  that  the  arbitration 
intended  was  the  statutory  one  provided 
by  the  R.  S.  1843.  Held,  also,  that  the 
secretary  was  empowered  by  the  board 
to  execute  and  annex  the  seal  of  the  com- 
pany to  the  bond.  Held,  also,  that  the 
submission  was  a  valid  one. — The  Madi- 
«m  Inaurajice  Company  v.  Griffin,         277 

2.  A  clause  in  the  charter  of  the  company 
provided  that  the  business  of  the  compa- 
ny might  be  carried  on  without  the  pre- 
sence of  the  board  of  directors,  by  the 
president  and  secretary,  subject  to  the  by- 
laws, rules,  ordinances,  and  regulations 
established  by  the  board  of  airectors. 
Held,  that  the  board  of  directors  having 
made  the  submission  to  arbitration,  the 
president  and  secretary  had  no  authority, 


under  that  clause,  to  revoke  the  submis- 
sion. Ibid. 

3.  The  award  was,  that  the  company  should 
forthwith    pay  to   the  assured  (naming 

-  him)  the  sura  of  750  dollars  and  74  cente, 
and  that  the  same  should  be  received  in 
full  satisfaction  and  discharge  of  his  claim 
against  the  company,  and  that  the  com- 
pany should  pay  the  costs.  Held,  that 
the  award  was  sufficiently  certain.    Ibid. 

4.  When  a  party  has  been  represented  by 
his  attorney  at  an  arbitration,  he  cannot 
afterward  object  that  notice  of  the  meet- 
ing of  the  arbitrators  was  not  given  to 
him.  Ibid. 

5.  The  matter  submitted  to  arbitration  was, 
"  whether  said  company  was  liable  to  pay 
the  assured  the  damage  done  to  the  flour 
and  meal,  or  either,  on  board  of  said  flat- 
boat,  and  the  amount."  The  company, 
at  the  hearing,  applied,  upon  the  affida- 
vit of  her  agent,  for  a  continuance  on  ac- 
count of  the  absence  of  three  witnesses 
whose  testimony,  it  was  alleged,  would 
tend  to  show  that  the  damage  was  less 
than  what  the  other  witnesses  had  sworn. 
The  arbitrators  refused  to  adjourn  the 
hearing^,  but  proposed  to  hear  the  cause, 
with  the  exception  of  *  the  evidence  of 
those  witnesses,  and  adjourn  for  a  reason- 
able time,  to  be  named  by  the  company's 
attorney  or  agent,  in  order  to  procure  the 
attendance  anditestimony  of  those  witnes- 
ses; but  the  company  refused  a  continu- 
ance on  those  terms.  Held,  that  the  con- 
duct of  the  arbitrators,  in  this  respect, 
could  not  be  complained  of.  Ibid. 

6.  A  rule  was  granted  by  the  Circuit  Court 
upon  the  company  to  show  cause  why 
judgment  should  not  be  rendered  on  the 
award  of  the  arbitrators.  The  company 
appeared,  and  filed  her  reasons,  not  alleg- 
ing, as  a  defense,  the  want  of  notice  of 
the  award.  Held,  that  the  notice  was 
thereby  admitted.  Ibid. 

ARBITRATORS. 
See  ARBFrRATioir,  4,  5.     Referees. 

ARREST. 

See  Lafayette,  Town  of.    Constable. 
Principal  and  Agent,  I. 

ASSESSMENT  OF  DAMAGES. 

See  Praciioe,  24. 

In  a  suit  upon  the  official  bond  of  a  school 
commissioner,  after  an  interlocutory  judg- 
ment for  the  plaintiff,  the  inquiry  of  da- 
mages was  submitted,  by  agreement  of  the 
parties,  to  referees.  Hild,  that  the  sub- 
mission was  authorized  by  the  R.  S.  1843. 
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--Kintner  et  al.  v.  The  StaU  fx  rel,  Skel- 
ton,  b6 

ASSIGNMENT. 
S«  Contract,  10,  11.    Executors  and  Ad- 

MINlflTRATOHS,   2.      OttDLB,   2.      PrOMIBSORT 

Notes,  9,  10,  11,12,13. 

The  assignment  of  a  written  contract  for  the 
sale  of  land,  under  the  U  S.  1&43,  carried 
with  it  the  li';;al  title  to  the  inKtrument, 
and  u|)on  a  suit  by  the  a»»«ignee  for  a  spe- 
citic  performance,  the  assignor  is  not  a 
necessary  party. — Coltriek  et  al.  v.  Hoop- 
er, 316 

ASSIGNMENT  OF  ERRORS. 
See  Pleading,  6,  7,  17.    Practice,  8. 

1.  The  asj*i«<:iiment  of  errors  by  the  execu- 
tor of  a  judgment-plaintiff,  should  con- 
tain an  averment  of  the  matter  which 
makes  the  executor  privy  to  the  judgment, 
and  ei^itablihheH  his  right  to  bue;  other- 
wise, the  asbignoient  will  be  objectiona- 
ble on  demurrer. — Hundlee  et  al.  v.  Jonee, 

33 

2.  The  plea  in  nullo  est  erratum  to  the  as- 
signment of  ernirh  of  an  executor,  admits 
his  representative  character.  JOid. 

ASSUMPSIT. 

1.  Special  count  in  a-ssumpsit  on  the  follow- 
ing in-^lruiiient:  Keceivcd  of  J.  B.  the 
sum  of  lOU  dollars  paid  in  land.  Held, 
that  the  receipt  did  not  of  itself  bhow  a 
contract  implying  a  con>id(Tation.  Hdd, 
also,  that  it  did  not  of  itself  show  a  sutti- 
cieiit  consideration  for  the  alhged  pro- 
mise to  ])ay  J.  li.  100  dollars  on  request. 
Held,  also.'that,  the  instrument  was  so  am- 

'  biguous  on  its  face  that  no  deliuile  mean- 
ing could  be  given  to  it. — Firet  v.  Bone- 
witx,  546 

2.  A.  sold  to  B.  a  judgment,  B.  agreeing  to 
discharge  a  debt  of  A.  to  C.  in  part  pay- 
ment. C.  assented  to  the  arrangement, 
released  A.,  and  afterwards  recovered  a 
judgment  against  B.,  in  his  own  name,  for 
the  debt.  A.  afterwards  sued  B.  for  the 
identical  money  which  B.  had  thus  agreed 
to  pay  C.  Held,  that  the  suit  would  not 
lie. — Smoot  v.  Dye,  517 

ATTACHMENT. 

1.  In  a  proceeding  in  foreign  attachment, 
property  of  the  absconding  debtor  must 
Lave  been  attached  in  the  county  where 
the  writ  of  attachment  was  issued,  or  a 
person  in  that  county  summoned  as  a  gar- 
nishee, before  process  can  legally  issue, 
under  the  R.  S.  1843,  to  another  county. 


against  a  garnishee  resident  thereiii. — 
Reinhard  t.  Keiik,  137 

2.  To  authorize  a  judgment  by  defanlt  In  a 
proceeding  in  foreign  attacnment,  against 
a  garnishee  served  with  process  in,  and 
being  a  resident  of,  another  county  than 
that  in  which  the  writ  of  attachment  was 
issued,  it  is  necessary,  under  the  R.  S. 
1&43,  that  property  of  the  absconding 
debtor  shall  have  been  attached,  or  a  gar- 
nishee served  with  process,  in  the  latter 
county.  Ibid. 

3.  In  a  proceeding  in  attachment  against  a 
steam -boat,  under  article  2  of  chapter  42 
of  the  R.  S.  1843,  the  giving  of  a  bond 
for  the  discharge  of  the  boat  as  authorized 
by  the  statute,  operates  virtually  to  set 
a&ide  a  previous  judgment  by  default  ren- 
dered against  the  boat. — Cktroon  et  oL  t. 
The  Steam-Boat  Talma,  194 

4.  Where  a  judgment  had  been  rendered  by 
default  against  the  boat  and  one  of  the 
defendants  at  the  term  of  the  Court  next 

t  after  the  rendition  of  the  judgment  moved 
to  set  it  aside,  it  was  heia  that  such  de- 
fendant did  not,  by  making  the  motion, 
waive  any  objection  to  the  attachment. 

5.  The  giving  of  the  bond  for  the  purpose 
of  having  the  boat  discharged,  is  not  a 
waiver  of  any  objection  to  the  attachment. 

I  Ilrid, 

6.  The  omission,  in  the  affidavit  on  which 
tlie  writ  of  attachment  issues,  of  the  name 

i      of  the  person  who  contracted  the  debt,  is 
'      fatal.  Ibid, 

7.  Proceeding  in  domestic  attachment.  Plea, 
I  that  when  the  suit  was  commenced,  and 
,      fur  1 H  months  previously,  and  from  thence 

hitherto,  the  defendant  was  an  inhabitant 
i      and  resident  of  the  territory  of  Wiaeonnn, 
I      <&c.     To  support  the  plea,  it  having  first 
been  proved  that  the  defendant  had  left 
Allen  county,  in  this  state,  some  two  years 
previously  to  the  commencement  of  the 
'      suit,  evidence  was  received  of  the  decla- 
rations of  the  defendant  when  he  left  that 
he  was  going  to  some  of  the  western  ter- 
ritories, and  of  his  intention  as  to  relum- 
ing.   Held,  that  the  evidence  was  admis- 
sible as  a  part  of  the  ret  ^et$A. — Buryeta 
v.  Clark,  250 

ATTORNEY. 
See  CoNVXTAKCE,  5.    Powm  of  Attori^xt,  9. 

ATTORNEY  AT  LAW. 

1.  The  authority  of  an  attorney  at  law  de- 
termines by  the  death  of  his  client. — Run- 
dies  et  al..  Executors,  y.  Jonee,  35 

2.  An  attorney  at  law  against  whom  chaiges 
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have  been  preferred,  under  the  statute,  for 
mal-conduct  in  office,  is  not  entitled  % 
to  have  the  charges  tried  by  a  jury. — Ex 

parte  RobinBon,  52 

* 

3.  An  attorney  at  law  to  whom  a  claim  has 
been  sent  for  collection,  and  who  has  ob- 
tained a  judgment  thereon,  cannot,  with- 
out special  authority,  receive,  by  way  of 
compromise,  notes  of  third  persons  in 
satisfaction  of  the  judgment. — Jones  et 
al,  y.  RoMom,  337 

AWARD. 
See  ARBiTBATioir,  3, 6. 

1.  The  fraudulent  concealment  by  a  party 
to  an  arbitration,  of  a  fact  material  to  the 
defense  of  the  adverse  party,  cannot  be 

\  pleaded  by  the  latter  as  a  valid  defense 
to  an  action  at  law  by  the  former  upon  the 
award.— 7^  Wkke  WaUr  VaUey  Canal 
GMfipa«y  v.  Henderean,  3 

2.  An  award  is  sufficient,  under  the  R.  S. 
1843,  if  signed  by  a  majority  of  the  arbi- 
trators. Ihid. 

3.  By  the  provisions  of  the  charter  of  the 
WkUe  Water  Valletf  Canal  Con^ny,  and 
also  by  the  general  statute,  the  award 
upon  which  this  suit  was  brought  was  in 
the  nature  of  a  judgment  of  a  justice  of 
the  peace,  and,  not  having  been  appealed 
from,  is  conclusive.  Ibid. 

4.  IifAan  action  against  the  White  Water 
VaUey  Canal  Company  upon  an  award  of 
damaoes  for  injuiy  done  by  the  latter  to 
the  plaintiff  by  entering  upon  his  land 
and  taking  materials  for  the  construction 
of  the  canal,  the  defendant  offered  to 
prove,  as  an  offset  to  the  damages  claimed 
oy  the  plaintiff,  that,  at  the  time  of  com- 
mitting the  injuries  complained  of,  the 
premises  were  the  real  estate  of  one  J., 
who  was  the  owner  of  a  large  tract  of  land 
of  which  said  premises  were  a  part,  and 
that  the  arbitrators,  in  determining  upon 
their  award,  refusf^d  to  take  into  account 
the  benefits  and  advantages  to  the  whole 
of  said  tract,  while  owned  by  J.,  result- 
ing from  the  construction  or  the  canal. 
Hdd,  that  the  Circuit  Court  properly  re- 
jected the  evidence.  Ibid. 

5.  In  a  suit  upon  the  bond  of  JT.,  a  school 
commissioner,  breaches  were  assigned 
that  durinff  his  first  term,  he  received 
from  the  sue  of  school  lands,  and  for  in- 
terest on  the  loan  of  school  funds,  divers 
large  sums,  Ac,  and  that  he  refused  to 
render  an  annual  account  of  the  monej^s 
received  and  disbursed  during  his  said 
term.  After  an  interlocutory  judgment 
for  the  plaintiff,  the  assessment  of  da- 
mages was  submitted,  by  asreement,  to 
the  award  of  arbitrators.    The  award  re- 


turned showed  a  specific  amount  found 
due  from  K,  of  principal  and  interest  re- 
ceived and  paid  into  tne  hands  of  Jt.,  on 
school  lands  sold  and  not  accounted  for, 
and  of  surplus  revenue  and  interest  re- 
ceived by  K.  and  not  accounted  for;  and 
the  award  also  contained  a  separate  assess- 
ment of  damages  in  other  cases  a^nst 
K.  Held,  tliat  the  award  was  sufficiently 
certain.  Held,  also,  that  it  was  not  ob- 
jectionable for  containing  the  assessment 
of  damages  in  other  suits,  —  that  being 
mere  surplusage. — Kintner  v.  The  State  ex 
rtl,  Skelton,  86 

6.  A  judgment  upon  the  award  of  referees 
may  properly  include  interest  from  the 
time  of  tne  award  till  judgment  is  ren- 
dered thereon.  Ibid, 

BAIL. 
See  Habeas  Corpus.    Replevin  Bail. 

BAILMENT. 
See  Evidence,  16. 

BASTARDY. 

1.  A  complaint  for  bastardy  is  not  bad  for 
omitting  to  alle^  that  the  complainant 
is  a  resident  of  the  county  where  the  suit 
was  commenced. — Neff  v.  The  State,  drc., 

004 

2.  Where  the  state  appeals  from  the  judg- 
ment of  ttte  justice  in  a  case  of  bastardy, 
no  appeal-bond  is  necessary.  Ibid, 

3.  If  the  defendant  appears  upon  the  ap- 
peal, and  submits  to  a  trial  bv  jury,  he 
cannot  afterward  object  tliat  tne  appeal 
was  improperly  taken.  ibid, 

4.  The  judgment  for  the  complainant  in  a 
case  of  bastardy,  was  in  this  form:  It  is 
considered,  &c.,  that  for  the  maintenance 
of  the  said  bastard  child,  the  said  plain- 
tiff recover  against  the  defendant  to  and 
for  the  use  prescribed  by  law,  <&c.  Held, 
that  the  judgment  was  substantially  good. 

Ibid, 

5.  The  judgment  in  a  case  of  bastardy  or- 
dered the  first  instalment  thereof  to  be 
paid  at  a  future  day,  and  in  a  subsequent 
clause  execution  was  awarded  "  forth- 
with" to  collect  said  instalment.  The 
Supreme  Court  held  that  this  last  clause 
dia  not  affect  the  rest  of  the  jud^ent; 
but  they  reversed  the  judgment  m  that 
particular  without  costs.  Ibid. 

BILL  OF  EXCEPTIONS. 
See  Practice,  6, 13, 14,  39,  76. 
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BILLS  OF  EXCHANGE. 

1.  A  bill  of  exchao&ie  was  drawn  payable 
at  Cincinnati,  but  tiie  parties  thereto  were 
all  residents  of  this  state.  Held,  that  the 
bill  was  within  the  meaning  of  the  sta- 
tut4>.  which  allows  damages,  upon  the 
uhiial  prot*»}«t  for  non-payment,  on  bills 
drawn  on  persons  without  the  jurisdiction 
of  the  state.— TA«  State  Bank  v.  Rodgera, 

53 

3.  A  bill  of  exchange  was  sold  to  the  State 
Bank,  the  plaintilf,  at  her  branch  in  Lauh 
rencehurph,  by  two  of  the  parties,  who 
were  partners,  for  their  own  benefit,  the 
plaintiff  knowing  the  bill  to  be  an  accom- 
modation bill.  The  greater  part  of  this 
bill  was  paid,  just  before  it  became  due, 
by  the  sale  of  another  to  the  plaintiff,  and 
the  application  of  the  proceeds  to  the  pay- 
ment of  the  first.  When  the  secona  lie- 
came  due.  it  was  paid  by  the  sale  of  an- 
other to  the  plaintiff,  of  like  amount,  and 
the  application  of  the  proceeds  in  like 
manner.  This  process  of  paying  each 
preceding  bill  by  another  of  like  amount, 
continued  through  a  series  of  bills,  and 
up  to  the  non-payment  of  that  on  which 
this  suit  was  brought;  and  each  bill,  after 
the  first,  was  purchased  with  the  under- 
standing that  the  proceeds  were  to  be  ap- 
plied to  the  payment  of  the  preceding 
one.  The  bills  all  varied  in  respect  to 
the  parties — there  being  some  to  each  bill 
who  tferu  not  parties  to  the  others.  Each 
was  made  payable  in  four  months  from 
the  time  of  the  sale  thereof  to  the  plain- 
tiff, at  Cincinnati,  but  the  parties  were  all 
residents  of  this  state.  The  plaintiff, 
when  she  purchased  the  bills  respectively, 
charged  and  received  interest  tnereon  at 
the  rate  of  6  per  cent,  per  annum  and  three- 
fourths  of  1  per  cent,  exchange.  The  cost 
of  transporting  specie  between  Laterence- 
burph  and  CincinneUi.  did  not  exceed,  dur- 
ing all  this  time,  2  dollars  upon  the  thou- 
sand. At  the  time  these  several  bills 
were  sold  to  the  plaintiff,  there  was  a 
standing  rule  of  said  branch,  that  no  note 
should  T>c  discounted  having  more  than 
ninety  days  to  run.  Held,  that  the  trans- 
actions recited  did  not  show  a  device  of 
the  plaintiff  to  exact  usury.  Ibid. 

3.  The  State  Bank,  through  her  branch  at 
Lawrencehurgh,  purchased  a  bill  of  ex- 
change drawn  at  Lawrencehurgh,  payable 
at  the  Lafayette  bank  of  Cincinnati.  The 
bill  was  sent  by  said  branch  to  said  La- 
fayette bank,  for  collection,  and  it  was 
protested  on  the  11th  day  of  AuguMt,  1849, 
when  it  became  due,  for  non-payment. 
On  Sunday  the  12th  or  Monday  the  13th 
uf  that  month,  the  cashier  oi  said  branch 
received  from  the  notary,  through  the  post- 


office,  a  letter  containing  notices  of  tlie 

0  protest,  addresaed  to  the  drawer  and  in- 
dorsers  severally.  On  the  same  day,  the 
teller  of  said  branch  mailed  the  noUce  to 
the  indorser,  Pate,  in  a  letter  directed  to 
him  at  his  residence.  There  was  no  evi- 
dence that  the  branch  had  indorsed  the 
bill  to  the  LafayetU  bank.  Held,  that  the 
course  pursued  by  the  notary  in  enclosing 
the  notices  to  the  several  parties  to  saia 
branch,  was  in  accordance  with  a  prac- 
tice sanctioned  by  the  Supreme  Court  of 
Ohio,  and  was  sufficient.  Held,  also,  that 
the  notice  was  mailed*  by  the  notary  in 
due  time.— Pofc  v.  The  State  Bank,      176 

4.  The  statute  which  enacts  that  no  holder 
of  a  bill  of  exchange  shall  be  permitted, 
at  any  term  of  the  Circuit  Court,  to  insti- 
tute more  than  one  suit  upon  such  bill^^ 
prohibits  the  institution  of  separate  snita 
on  such  bill  at  the  same  term,  but  not  at 
different  terma,  of  the  Court.— BUJia^sInf 
V.  The  StaU  Bank,  375 

5.  The  protest  of  a  bill  was  written  and 
signea  on  the  day  that  payment  was  re- 
fused, but  the  notary  did  not  affix  his  seal 
until  several  months  afterwards,  but  be- 
fore the  trial  of  the  suit  against  the  in^ 
dorser.  Held,  that  the  protest  was  com- 
pleted in  time.  Ihid, 

6.  A.  being  indebted  to  the  plaintiff  in  a  cer- 
tain sum,  the  latter,  in  order  to  obtain 
payment,  purchased  of  him,  at  a  fa#price, 

1  a  bill  drawn  payable  at  a  bank  in  JVew 
Orleani,  and  applied  the  proceeds,  with 
his  consent,  to  such  payment,  having  rea- 
son to  believe  when  the  bill  was  bought 
tliat  it  would  be  paid  at  New  Orleano  ^ 

I  when  it  should  become  due.  Held,  that 
the  transaction  was  not  a  loan,  but  a  fair 
purchase  of  a  bill  of  exchange.       Ibid. 

7.  A  bill  of  exchange  drawn  in  this  state, 
I      payable  in  another  of  the  United  Stateo, 

18  a  foreign  bill. — The  State  Bank  v.  Haweo, 

400 

I 

8.  A  protest  is  necessazr  to  charge  the  in- 
dorser of  a  foreign  bill.  Ibid, 

9.  In  a  snit  against  the  indorser  of  a  foreign 
bill,  there  being  no  evidence  of  a  protest, 
the  jury  were  instructed  to  find  for  the  de- 
fenaant.  Held,  that  the  instruction  was 
correct.  Pnd, 

10.  A  bill  of  exchange  drawn  payable  at 
the  Oldo  lAfe  Insurance  and  Tru&i  Com- 
pany, Cincinnati,  was  described  in  a  count 
in  the  declaration  against  the  acceptors  as 
payable  generally.  Held,  that  there  was 
a  variance. — Alaen  et  al.  v.  Barbour  ei  al,, 

414 

1 1 .  When  a  bill  is  made  payable  at  a  particu  - 
lar  place,  a  general  acceptance  is,  m  legal 
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effect,  an  aceeptaDce  to  pay  at  the  place 
designated  in  the  bill.  Ibid. 

12.  A  count  in  a  declaration  against  the 
acceptors  of  a  bill  of  exchange  described 
the  bill  as  drawn  payable  generally,  and 
as  accepted  to  be  paid  at  the  Okw  Life 
Insurance  and  Trust  Company,  Cincinnati. 
The  bill  offered  in  evidence,  which  corre- 
sponded with  that  described  in  other  re- 
spects, was  drawn  payable  at  said  Ohio 
LAJt  Insurance  and  Trust  Company,  Cin- 
cinnati, but  accepted  generally.  Held, 
that  the  yariance  might  have  l>een  obvi- 
ated, by  amendment,  under  the  R.  S.  1843, 
at  the  trial,  but  it  not  having  been  done, 
the  Supreme  Court  was  bound  to  make  the 
amendment,  or  regard  it  as  made,  and 
treat  the  bill  as  given  in  evidence  under 
said  count.  Ibid. 

13.  The  fact  that  a  bill  has  been  protested, 
does  not  prevent  its  being  afterward  ac- 
cepted by  the  drawee. — Stockwell  v.  Bram- 
hU,  428 

14.  A  bill,  whether  foreign  or  inland,  may 
be  accepted  by  parol  as  well  as  by  writ- 
ing. Ibid, 

BOARD  OF  COMMISSIONERS. 

See  COMMISBIONKBS,  BOAIID  OF. 

BOND. 
See  Jon«T  and  SsvxaAL. 

BREACH  OF  PROMISE  OF  MAR- 
RIAGE. 

iSee  Marriaqe,  PaoMisKor. 

C. 

CASE. 
See  Co^oaATloir,  1,  2. 

CAUSE  OF  ACTION. 

1.  Suit  against  an  administrator  and  his 
sureties,  before  a  justice  of  the  peace. 
The  demand  stated  that  the  plaintiff  was 
the  widow  of  the  intestate,  and  entitled, 
under  the  statute,  to  certain  personal  pro- 

Eerty  of  the  estate,  which  property  she 
ad  demanded  of  the  adm inistrator.  That 
statement  was  filed,  with  a  copy  of  the 
administration -bond,  as  the  cause  of  ac- 
tion. Held,  that,  under  the  R.  8.  1843, 
the  cause  of  action  was  sufficient. — Walk- 
er y.  Prather  et  al.,  112 

2.  The  name  given  to  an  action,  in  a  jus- 
tice's Court,  is,  under  the  R.  8.  1843,  im- 
material, and  a  statement  of  demand, 
though  very  informal,  is  sufficient. — Tay- 
lor v.  Webstft,  513 
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CERTIFICATE. 
See  Affeal,  2. 

CERTIORARI. 
See  Practice,  44. 

CHALLENGE. 
<Se«JuB0R,  1. 

CHANCERY. 

See  Alimont.  Divorce.  Fraudulent  Con- 
veyance, 1, 4, 5.  Injunction.  Pleading, 
18,  22,  23, 38.    Practice,  61 .    Process,  2. 

1 .  The  proviso  in  the  11th  section  of  the  act 
of  1838  recpilating  the  practice  in  suits  at 
law,  which  enacts  that  if  in  any  of  the 
actions  or  suits  enumerated  in  that  sec- 
tion, judgment  be  given  for  the  plaintiff 
and  afterward  reversed  for  error,  a  new 
action  may  be  commenced  within  a  year 
after  such  reversal,  applies  to  suits  in 
chancery  as  well  as  to  actions  at  law. — 
McKinney  y.  Springer,  59 

3.  A  party  who  has  applied  to  chancery  for 
relief  and  obtained  a  decree,  when  his 
remedy  was  exclusively  at  law,  may,  un- 
der said  proviso,  at  any  time  witnin  a 
yeaf  after  the  reversal  of  such  decree  for 
error,  prosecute  his  action,  for  the  same 
matter,  at  law.  Ibid. 

3.  A  judgment-creditor  filed  his  bill  to  sub- 
ject to  sale  for  the  payment  of  his  judg- 
ment, land  previously  conveyed  by  the 
debtor  to  another  creditor,  to  secure  a  pri- 
or judgment  of  the  latter.  The  Court 
found  a  balance  due  on  the  older  judg- 
ment, and  decreed  that  the  premises 
should  be  sold  and  the  proceeds  applied 
— first,  to  the  payment  of  such  balance; 
and,  next,  toward  the  satisfaction  of  the 
complainant's  judgment.  Held,  that  the 
complainant  could  not  object  to  the  de- 
cree.— Lewis  V.  Matlock  et  al.,  120 

4.  A  bill  will  not  lie  by  the  children  of  an 
intestate  before  a  final  settlement  of  the 
estate  and  an  order  of  distribution  of  the 
personal  assets,  against  a  third  person  for 
naving  received  from  the  administrator 
personal  property  of  tlie  intestate,  and 
wasted  the  same. — FiUingin  et  ««.  v.  Wy- 
liettal.,  lt>3 

5.  A  bond  was  executed  in  July,  1840,  in 
pursuance  of  an  act  of  the  legislature,  to 
the  county  of  Lagrange,  for  the  convey- 
ance of  twenty  acres  of  land,  to  be  laid 
off  into  out-lots,  on  the  west  side  of  the 
plat  of  the  village  of  Lagrange,  in  con- 
Rideration  of  the  location  of  the  county- 
seat  in  that  village.  In  1841 ,  the  obligors 
executed  a  deed,  in  alleged  conformity 
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with  the  l)ond,  of  twenty  acres  of  land, 
particularly  described  therein,  to  A.  and 
£.f  commiHsioncrs  appointed  to  superin- 
tend the  erection  of  public  buildings  in 
that  county.  In  I84n,  the  commissioners 
of  the  county  filed  a  bill  in  chancery  for 
the  correction  of  the  deed  as  to  the  par- 
ties, and  the  deed  was  so  corrected  as  to 
convey  the  land  to  the  county  agent  for 
the  use  of  the  county.  A  bill  was  after- 
ward filed  by  the  board  of  commission- 
ers and  the  county  a^Mit,  to  correct  an  al- 
leged mistake  in  the  description  of  the 
premises;  but  it  was  not  pretended  there- 
in that  there  was  any  concealment,  mis- 
representation, fraud,  or  misunderstand- 
ing, at  the  time  the  dei'd  was  made,  as  to 
its  contents.  Held,  that,  under  the  cir- 
cumstancei*,  the  latter  bill  would  not  lie. 
— Hobbs  et  at.  v.  The  Board  of  Commit- 
9ioner$  of  Lagrange  County,  183 

6.  The  answer  put  in  to  a  bill  requiring  an 
answer  without  oath,  cannot  operate  as 
evidence  for  the  defendant — Larah  v. 
Brown,  234 

7.  A.  moritrac^ed  to  the  commissioners  of  the 
Sinking  Fund,  an  bO  acre  and  a  70  acre 
tract  of  land,  to  B<'cure  a  loan,  and  after- 
ward deeded  the  ttO  acre  tract  to  B.  Af- 
terward, the  following  arrangement  was 
ma<lc  between  A.,  B.,  and  the  commis- 
sioners: The  latter  agreed  that  if  B. 
would  pay  20  dollars  on  the  mortgage, 
and  execute  a  mortgage  for  (^0  dollars  on 
the  80  acre  tract,  the  sum  of  100  dollars 
should  be  credited  on  A.*t  mortgage,  and 
the  80  acre  tract  should  be  released  from 
it.  £.  did  so;  and  A.  Uiereupon  credited 
the  amount  of  100  dollars  on  the  purchase- 
money.  The  commissioners,  by  careless- 
ness, omitted  to  release  the  80  acre  tract 
from  A.*8  mortga^ri',  and  afterward  sold 
both  tracts  for  the  non-payment  of  inte- 
rest by  X.  on  his  morti;age,  to  one  F.,  who 
aftem-ard  sold  the  same  to  the  sou  and 
agent  of  A.  B.  having  conveyed  said  80 
acre  tract  to  C,  and  C.  to  D.,  the  latter 
filed  his  bill  to  compel  A.*9  son  to  relin- 
quish to  him  said  80  acre  tract.  A.,  and 
his  said  son,  and  C.  and  the  commission- 
ers were  made  defendants.  The  commis- 
sioners filed  a  cross-bill,  offering  to  pay 
back  the  amount  received  at  the  sale,  and 
praying  that  the  sale  might  be  set  aside, 
Ac.  Tne  Circuit  Court  decreed  that  A*» 
son  should  convey  tlie  80  acre  tract  to  D. 
and  the  70  acre  tract  to  A.  Held,  that  so 
much  of  the  decree  as  required  the  con- 
veyance of  the  80  tract  by  the  son  to  Z>., 
was  right;  but  that  the  part  of  the  decree 
requiring  the  son  to  convey  to  A.  the  70 
acre  tract,  was  wrong — A.  having  not 
asked  that  it  should  be  done,  and  no 
rights  of  third  persons  appearing  to  haye 


intervened.  Hdd,  also,  that  B.  bxA  C. 
were  not  necessary  parties  to  the  saii— 
Ragan  et  aL  y.  Lower  et  al.,  2S3 

8.  Where  it  is  a  part  of  the  coBtraet  for  the 
future  conveyance  of  land,  that  the  ven- 
dee shall  labor  for  a  specific  period  for 
the  vendor,  the  vendee  cannot  entitle  him- 
self to  the  conveyance  by  tendering  a  snin 
of  money,  after  the  time*  fixed  for&e  exe- 
cution of  the  deed,  as  an  eouivalent  for 
the  non-performance  of  the  lat>or ;  at  least, 
unless  the  performance  of  it  was  prevent- 
ed by  the  vendor. — Brewer  t.  Thorp,  262 

9.  A  husband  who  comes  into  possession  of 
moneys  held  by  his  wife  in  trust,  whether 
as  her  administrator,  or  otherwise,  is  held 
as  a  trustee,  and  may  be  compelled,  in 
chancery,  to  account  for  it.  — £eitUr  t. 
Howe  et  ux.,  268 

10.  A  purchaser  of  land,  whose  deed  is  to 
be  made  upon  the  payment  of  aeveral 
notes  given  for  the  purchase-money,  can- 
not maintain  a  bill,  nled  after  all  the  notes 
have  become  due,  to  enforce  the  execution 
of  the  deed,  without  showing  a  payment 
of  all  the  notes,  or  a  proper  offer  to  pay 
them,  or  something  equivalent. — Wm  v. 
Chase,  301 

11.  il.  contracted  with  B.  to  sell  to  him 
a  lot  in  Elkhart  county,  for  a  certab 
sum  in  potter's  ware,  for  the  payment  of 
which  sum  five  notes  were  given.  The 
contract  was  made  in  said  county,  where 
B.  resided;  but  A.  then,  and  when  this 
suit  was  brought,  resided  in  lUinoU.  The 
first  three  notes  were  paid  to  A.  when 
they  became  due.  When  the  last  two  se- 
verally became  due,  B.  set  apart  at  his 
manufactory,  in  said  county,  where  he 
carried  on  the  business  of  manufacturing 
potter's  ware,  a  sufficient  quantity  o(  pot- 
ter's ware  to  pay  them.  He,  afterward, 
filed  his  bill  to  compel  A.  to  execute  to 
hiin  a  deed,  but  did  not  aver  or  prove  a 
demand  of  the  deed.  Held,  that  by  set- 
ting apart  the  potter's  ware  as  stated,  it 
became  the  property  of  il.,  and  the  notes 
were  thereby  paid.  Held,  also,  that  A'* 
absence  from  tne  state  was  a  sufficient  ex- 
cuse for  B.*$  not  demanding  a  deed,  had 
the  demand  been  otherwise  necessary.-' 

Ibid, 

12.  When  a  bill  in  chancery  is  against  adult 
residents  of  the  state,  wno  are  personally 
served  with  notice,  and  the  allegations  of 
the  bill  are  certain — especially  if  the  sub- 
ject matter  of  the  allegtations  is  of  a  cer- 
tain and  definite  nature — a  final  decree, 
after  a  decree  pro  confesso  upon  a  default, 
may  be  made  without  prooi. — Colerick  et 
al.  V.  Hooper,  316 

13.  Where,  at  the  time  of  making  a  contract 
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for  tke  sale  of  land,  the  vendor  has  fraud- 
ulently misrepresented  the  quantity,  a 
Court  of  equity,  upon  the  application  of 
the  vendee,  will  rescind  the  contract. — 
Yott  V.  Shaffer,  331 

14.  Such  vendor  cannot,  by  afterward  pur- 
chasing and  tendering  to  the  vendee  a 
conveyance  for  an  adjoining  quantity  suf- 
ficient to  make  up  the  deficiency,  deprive 
the  latter  of  the  right  to  rescind  the  con- 
tract. Ibid. 

15.  A  father  who  had  made  advancements 
to  his  other  children,  conveyed  a  tract  of 
land  to  his  sons  A.  and  B.,  taking  from 
them  a  note  and  mortgage  to  operate  as 
a  check  upon  their  conduct  and  not  to 
be  collected,  intending  the  land  as  a  ^ift 
subject  to  the  support  of  himself  and  wife. 

A.  and  B.  supported  the  father  and  mo- 
ther during  tneir  joint  lives,  and  about 
four  days  l^fore  his  death,  the  father  de- 
livered the  mortgage  and  note  to  B.,  say- 
ing that  he  wished  him  to  keep  tliem  till 
he,  the  father,  and  the  mother  were  dead, 
and  then  the  mortgage  would  be  void. 
He  had  often  said  he  did  not  wish  A.  and 

B.  to  pay  anything  for  the  land,  but  only 
to  support  tneir  parents.  A.  and  B,  had 
also  supported  the  mother  since  his  death. 
The  note  and  mortgage  were  afterward 
demanded  of  B.  by  the  father's  adminis- 
trator and  delivered  up  by  J5.,  under  pro- 
test against  the  rightfulness  of  the  demand 
and  in  ignorance  of  his  legal  rights;  and 
the  administrator  filed  his  bill  for  the 
foreclosure  of  the  mortgage.  Held,  that 
the  bill  would  not  lie. — Sherman  et  al.  v. 
Sherman,  337 

16.  Bill  by  the  administrater  of  L.  against 
C  to  restrain  the  collection  of  a  judg- 
ment at  law  and  for  a  decree  for  a  new 
trial  of  the  issues.  The  bill  alleged  that 
the  suit  at  law  was  assumpsit  tor  work 
and  labor,  commenced  by  C.  against  L.  in 
his  lifetime,  and  that  C.  obtained  judg- 
ment, 4&C.;  that  at  the  trial  the  Court  im- 
properly refused  to  admit  certain  evidence 
offered  by  L.  to  prove  tlio  value  of  the 
work;  that  C.  was  permitted  to  give  evi- 
dence which  ought  to  have  been  rejected ; 
that  the  jury  disregarded  certain  evidence 
of  payment  offered  by  L.  and  rendered  , 
judgment  for  C.  though  nothing  was  duo  j 
nim;  and  that  the  Court  refused  a  new 
trial.  It  was  also  alleged  that  bills  of  ex- 
ception were  taken  to  all  these  proceed- 
ings, and  upon  an  appeal  to  the  supreme 
Court,  the  judgment  was  affirmed.  Held, 
that  a  demurrer  to  the  bill  was  correctly 
sustained.  —  Edgerion,  Adminittrator,  v. 
Comwtock,  383 

17.  Bill  of  foreclosure  against  a. mortfagor 
and  subsequent  mortgagee.    Defendants 


defaulted.  Decree  that  the  mortgagor 
should,  within,  tbc,  pay  the  sum  due  on 
the  complainant's  mortga^,  and  that  in 
default  thereof  the  premises  should  be 
sold,  the  costs  and  the  amount  of  the  com- 
plainant's mortgage  paid,  and  the  residue 
of  the  proceeds  of  the  sale  brought  into 
Court  to  await  its  further  order.  Held, 
that  the  defendants  could  not  complain 
that  the  sum  due  to  the  subsequent  mort- 

gagee  was  not  ascertained  and  directed  to 
e  paid  out  of  the  overplus  left  after  the 
payment  of  the  complainant's  mortgage 
and  costs. — Pardun  et  al.  v.  Dobesherger, 

389 

18.  A  decree  of  foreclosure  which  directs 
that  the  whole  instead  of  only  a  part  of 
tlie  mortgaged  premises  shall  be  sold  to 
satisfy  the  mortgage-debt,  will  be  held  to 
be  correct  where  it  does  not  appear  that 
the  premises  were  worth  more  than  the 
amount  of  the  debt. — PhUlipg  et  al.  v.  Ri- 
cards  et  al.,  401 

19.  If  il.,  for  a  good  consideration,  promises 
B.  to  pay  liim  a  debt  due  from  C.  to  B., 
the  remedy  for  a  breach  of  the  undertak- 
ing is  at  law  and  not  in  chancery. — East- » 
man  V.  Ramtey,  419 

20.  A  Court  of  equity  will  not  render  a  de- 
cree setting  aside  a  conveyance  of  land 
made  to  hinder  and  delay  creditors,  where 
the  bill  does  not  pray  for  such  decree. 

Ibid. 

21.  Where  the  subject-matter  of  a  bill 
against  husband  and  wife  relates  to  the 
inheritance  of  the  wife,  a  decree  against 
both  upon  the  answer  of  the  husband  on 
behalf  of  himself  and  the  wife  confessing 
the  bill,  is  erroneous. — Work  et  al.  v. 
Doyle  et  aL,  436 

22.  It  is  error  to  render  a  decree  by  default, 
in  such  a  case,  against  a  married  woman. 

IbU. 

23.  Bill  in  chancery  by  a  replevin-bail  to 
enjoin  the  proceedings  upon  an  execution 
issued  on  the  judgment  and  levied  upon 
his  property,  on  the  ground  that  a  prior 
execution  issued  on  the  judgment  had 
been  levied  on  property  of  the  principal, 
a  bond  for  the  delivery  of  the  property 
forfeited,  and  ajudgment  recovered  af^ainst 
the  principal  and  surety  on  the  bond  upon 
which  an  execution  had  boon  issued  and 
a  part  of  the  judgment  collected  but  not 
credited.  Held,  that  the  remedy,  if  any, 
was  by  a  motion  to  set  aside  the  execu- 
tion.— Cline  V.  Loioe  et  al.,  527 

24.  Where  the  material  facts  alleged  in  a 
bill  are  admitted  by  the  answer,  but  dis- 
tinct facts  are  set  up  in  avoidance,  the 
burthen  of  proof  is  upon  the  defendant. 
'^Baker  v.  LealJtcra  et  at.,  558 
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25.  The  Supreme  Court  will  weigh  the  evi- 
dence in  a  suit  in  chanceiy  where  it  is 
conflicting.  Ibid. 

CHANGE  OF  VENUE. 
See  JuRiSDiCTiox,  1. 

CHARACTER. 
See  WiTXi  ss,  1,3,  4. 

CLAIM  AGAIXST  A  DECEDENT'S 
KSTATE. 

1.  The  admission  of  an  administrator  that 
a  claim  a^^ainst  the  e-^tate  is  just,  or  an 
order  of  the  Pn>bate  Court  that  it  shall 
be  paid,  is.  under  the  U.  S.  1843,  a  suffi- 
cient establishment  of  the  claim.  —  The 
State  ex  rcl.  Pieraon  v.  JBowden,  504 

3.  After  the  claim  haii  been  thus  established, 
the  cnditor  must  make  a  demand  of  pay- 
ment of  the  administrator,  before  suit  can 
be  maintained  upon  his  bond  for  its  non- 
payment. Ibid. 

CLERICAL  ERROR. 
See  Pbaotioe,  12. 

CLERK  OF  THE  CIRCUIT  COURT. 

The  clerk  of  a  Circuit  Court  has  no  right 
to  receive  payment  of  a  judgment  other- 
wise than  in  f^old  and  silver,  without  the 
authority  of  the  owner  of  the  judgment. 
— PrafAir  v.  The  State  Bank,  356 

COMMISSIONERS,  BOARD  OF. 

1.  The  board  of  commissioners  of  a  county 
have  jurisdiction  of  the  claim  of  a  phy- 
sician for  services  rendered  in  a  post  mor- 
tem examination  made  at  the  request  of 
the  coroner,  and  the  judgment  rendered 
by  the  lx>ard  on  the  claim,  if  brought  be- 
fore them  according  to  the  statute,  is, 
while  unreversed,  conclusive. — Gaston  v. 
The  Board  of  Commiesionera  of  Marion 
County,  497 

2.  To  give  the  board  jurisdiction  of  the 
claim,  it  is  not  necessary  that  it  should 
be  brought  before  tliem  like  a  formal  suit 
at  law.  Ibid. 

COMMON  PLEAS. 

1.  The  Courts  of  Common  Pleas  have  ju- 
risdiction, by  the  act  establishing  them, 
of  felonies  which  are  not  punishable  with 
death,  where  the  party  charged  with  the 
crime  is  in  custody  at  the  time,  or  where, 
before  indictment  found  in  another  Court, 
he  has  voluntarily  submitted  to  the  juris- 
diction of  the  Cfourt  of  Common  Fleas 


either  by  personal  appearance  or  in  writ- 
ing.—Ltfu/m/i«  V.  Tie  State,  580 

2.  After  the  act  establLshing  Courts  of  Com- 
mon Pleas  took  effect,  but  before  the  B. 
S.  1852  went  into  force,  a  complaint  for  a 
felony  not  punishable  with  death,  con- 
taiuinfif  the  substantial  requisites  pre- 
scribed by  the  statute,  was  filed  in  the 
Court  of  Common  Pleas;  but  the  complaint 
was  denominated  in  the  body  of  it  an 
"information."  Hild,  that  the  sufficien- 
cy of  the  complaint  was  to  be  determined 
by  the  act  establishing  the  CourL  Hdd, 
also,  that  the  name  given  to  the  com- 
plaint did  not  change  its  legal  effect. 

m. 

COMPLAINT. 
See  CosiifON  Pleas,  2. 

COMPROMISE, 

A  promise  to  give  something  for  the  com- 
promise of  a  claim,  about  which  there  is 
merely  a  dispute  and  controversy,  and 
which  is  without  legal  foundation,  will 
not  sustain  a  suit  at  law. — Jarvit  v.  Sut- 
ton, 289 

CONCEALMENT. 
See  Sale,  1. 

CONblTION  SUBSEQUENT. 

Where  land  is  devised  upon  a  condition 
subsequent,  the  non-performance  of  the 
condition  authorizes  tne  heirs  of  the  de- 
visor to  enter  upon  the  land,  and  thus 
destrov  the  devise;  but,  until  the  eaWf, 
those  nolding  under  the  devisee  are  enti- 
tled U>  the  laud. — Throp  v.  Johnson  et  tu., 

343 

CONFESSIONS. 

Confessions  made  by  a  prisoner,  after  he  has 
been  professionally  advised  of  their  ef- 
fect, are  admissible  in  evidence  against 
him.— HamiUon  v.  The  State,  552 

CONFUSION  OF  GOODS. 
See  Sals,  2. 

CONSIDERATION. 

See  CoMPBomsE.    Evtdbkce,  10.    Lxasi,  S. 
Pleading,  9,  40.    Usubt,  1. 

An  agreement  by  A.  to  discharge  the  ba- 
lance of  a  judgment  due  him  ujwn  B-'s 
delivering  to  him  a  wagon  at  a  time  spe- 
cified, is  a  sufficient  consideration  to  sup- 
S>rt  a  promise  by  iV.  so  to  deliver  it— 
ivan  T.  Swadley,  ^ 
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CONSTABLE. 
See  Rkpleyin-Bail,  3,  4, 5,  6. 

A  coDfiteble  has  authority,  as  a  conaeirator 
of  the  peace,  to  arrest  a  person  chared 

.  with  a  breach  of  the  peace  committed 
within  his  view,  and  to  detain  him  a  rea- 
sonable time  for  the  purpose  of  taking 
him  before  a  magistnite.— Faiuieceer  v. 
Mattocks,  479 

CONSTITUTION. 

1.  Sections  22  and  23  of  the  4tJ[i  article  of 
the  new  constitution  of  Indiana,  are  to  be 
construed  as  operating  prospectively. — 
The  State  v.  Barbee,  258 

3.  Local  laws  which  were  in  existence  at 
the  time  said  constitution  took  effect,  and 
were  not  inconsistent  with  it,  were  ex- 
presalj  continued  in  force  by  it.        Ihid. 

CONSTITUTIONAL  LAW. 

1.  Section  115  of  chapter  53  of  the  R.  S. 
1843,  is  void  as  being  contrary  to  the  con- 
stitution of  the  United  StaUt. — Donnell  v. 
The  State,  480 

2.  It  is  error  to  convict  a  person  under  that 
section.  Ibid, 

CONSTRUCTION. 

See  liAwksNOEBuaoH  and  Upper  Misbisbippi 
Railroad  Compakt. 

CONTINUANCE. 
See  AxBvnLATiov,  5.    Practice,  19,  38. 

1.  A  prisoner  indicted  for  a  crime  requested 
a  continuance  on  account  of  the  judge 
having  been  employed  by  him  as  counsel 
before  his  election  to  the  bench;  but  the 
state  waived  any  objection  to  the  judge 
on  that  account.  Held,  that  the  continu- 
ance was  properly  refused. — Hanulion  v. 
The  StaU,  552 

2.  The  prisoner  then  moved  for  a  continu- 
ance in  order  to  procure  the  testimony  of 
an  absent  witness;  but  the  state  admit- 
ted that  the  witness  would  swear  to  the 
facts  alleged  in  the  prisoner's  affidavit, 
but  reserved  the  right  to  impeach  her  cre- 
dibility. Held,  that  the  motion  was  cor- 
rectly overruled.  Ibid. 

3.  The  prisoner  then  moved  for  a  continu- 
ance upon  an  affidavit  stating  that  he 
was  informed  that  momin?  only  that  one 
H.  was  to  be  introduced  as  a  witness 
against  him,  and  that  he  had,  until  then, 
believed  that  said  if.  was  confined  in  jail 
in  Marion  county,  and,  therefore,  did  not 
deem  it  necessary  to  subpoena  witnesses 
to  impeach  his  testimony,  and  that  if  the 


cause  should  be  continued  he  could  pro- 
cure the  attendance  of  witnesses  whose 
names  he  could  not  then  state,  by  whom 
he  could  prove  that  said  H.  was  a  man 
of  bad  general  character  and  unworthy  of 
belief,  &c.  Held,  that  the  motion  was 
rightly  overruled.  Ibid, 

CONTRACT. 

See  Damages.  Evidence,  16.  Freight.  In- 
fant. Leasi,  4,  5.  Marriage,  Promise 
OF.  Parties,  1.  Special  Performance,  2, 
3.  Statute  of  Frauds,  1, 2.  Vendor  and 
Purchaser,  15. 

1 .  Where  one  has  entered  into  a  special  agree- 
ment to  perform  Work  for  anotner,  and  fur- 
nish materials,  and  has  done  work  and 
furnished  materials,  but  not  in  the  man- 
ner  stipulated  by  the  contract;  or  where 
he  has  voluntarily  abandoned  the  work 
before  its  completion;  yet  if  the  work 
done  and  the  materials  furnished  are  ac- 
cepted and  used  by  the  other  party,  the 
latter  is  answerable  to  the  amount  where- 
by he  is  benefited,  upon  an  implied  pro- 
mise to  pay  for  the  value  he  has  received. 
— McKinney  v.  Springer,  59 

2.  But  such  amount  cannot  exceed  the  price 
which  would  have  been  allowed,  under 
the  contract,  for  the  same  amount  of  work, 
or  quantitv  of  materials,  had  the  contract 
been  fulfilled.  Ibid, 

3.  The  mode  of  ascertaining  the  real  bene- 
fit received  from  the  part  performance  of 
work,  in  cases  like  the  present,  is  to  esti- 
mate the  whole  work  at  the  price  fixed 
by  the  contract,  and  to  deduct  from  that 
the  amount  reauisite  to  complete  the  part 
of  the  work  leit  unfinished.  If  any  loss 
is  occasioned  by  the  unfinished  part  cost- 
ing more  in  proportion  than  tnc  whole 
was  undertaken  for,  the  loss  must  be  borne 
by  the  partv  who  originally  contracted  to 
do  the  whole.  The  amount  to  be  allowed 
may,  in  some  cases,  be  less  than  the  pro- 
portion which  the  work  done  would  bear 
to  the  cost  of  the  whole,  but  cannot  ez- 
eeed  it.  Ibid. 

4.  It  seems  that  the  defendant  may,  in  an 
action  of  this  kind,  reduce  the  amount  to 
be  recovered  by  showing  that  he  sustained 
special  damage  by  reason  of  the  non-per- 
formance of  me  contract  by  the  plaintiff, 
or  he  may  waive  the  recoupment  of  such 
damages  and  bring  a  cross  action  to  reco- 
ver them.  Ibid, 

5.  Where  an  entire  job  of  work  was  to  be 
done  under  a  special  contract,  and  the 
compensation  was  to  be,  on  its  comple- 
tion, the  conveyance  of  a  lot  of  ground, 
and  the  workman,  having  done  a  part  of 
the  work,  abandoned  the  contrmct,  but  the 
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{MJty  for  whom  the  work  was  done  re- 
ceived and  retained  the  benefit  thereof,  it 
was  held  that  the  value  of  the  lot  was  to 
be  considered  as  representing  the  compen- 
sation the  workman  was  to  receive,  and 
from  it  should  be  deducted  the  amount 
necessary  to  make  up  the  deficiencies  of 
the  other  party  in  the  completion  of  tiie 
contract.  Ibid. 

6.  Where  a  building  is  in  process  of  con- 
struction under  a  special  contract,  and 
additions  or  alterations  are  made,  the  ori- 
ginal contract,  unless  it  has  been  so  en- 
tirely abandoned  that  it  is  impossible  to 
trace  it  and  to  say  to  what  part  of  the 
work  it  is  applicable,  is  held  still  to  exist, 
and  to  be  binding  on  the  parties  as  far  as 
it  can  be  followed.  J[ind. 

7.  Where  a  party  has  sold  and  delivered 
chattels,  or  performed  labor  for  another, 
under  a  special  contract  which  he  has 
failed  to  complete,  and  such  part  perform- 
ance has  been  a  benefit  to  the  party  re- 
ceiving it,  which  benefit  he  has  retained 
after  the  expiration  of  the  time  for  com- 
pleting the  contract,  an  action  on  the 
quantum  vaUbat  or  quantum  meruit  may 
be  supported  for  the  chattels  delivered  or 
the  work  done. — Epperletf  v.  BaiUy,       72 

8.  In  such  a  case,  the  defendant  may  prove, 
by  way  of  recoupment,  whatever  aama^>s 
he  has  sustained  by  reason  of  the  non -ful- 
fillment of  the  special  contract;  or  lie 
may  resort  to  a  cross  action  to  recover 
them.  Ibid. 

9.  The  measure  of  damages  for  the  violation 
of  a  simple  contract,  where  vindictive 
damages  are  not  authorized,  is  the  amount 
necessary  to  have  put  the  party  injured 
in  as  good  a  condition  when  the  contract 
was  broken  as  if  he  had  not  made  the 
contract. — Jona,  Administrator,  v.  Van 
Patt€n,  107 

10.  A  contract,  under  the  R.  S.  1843,  for  the 
maintenance  of  the  poor,  imposes  upon 
the  party  contracting  to  maintain  them,  a 
personal  trust  which  he  cannot  assign. — 
j9ttr$Fer  v.  Rice,  125 

11.  An  agreement  by  him  to  assign  the  con- 
tract is  void  as  against  public  policy. 

Ibid. 

13.  i4.  became  replevin-baQ  in  1840  upon  a 
judgment  against  B.  A.'9  property  was 
afterward  sold  upon  execution  to  satisfy 
the  debt.  In  1847,  A.  obtained  a  judg- 
ment against  B.  for  tlie  amount  made  by 
the  sale  of  his  property,  and  B.'s  land 
was  sold  without  appraisement  to  satisfy 
the  same.  Held,  tnat  as  there  was  no 
law  when  A.  became  bail  requiring  the 
appraisement  of  land  sold  upon  execu- 


I     tioD,  the  sale  of  M.*$  land  without  ap- 
praisement was  right. — Tetrit  et  at.  v.  Dw, 

1-29 

13.  Where  a  mechanic  undertakes  to  do  a  job 
of  work  for  a  specific  sum,  within  a  time 
appointed  by  contract,  and,  having  done 
a  part,  fails  to  complete  the  rest  within 
the  time  appointed,  by  reason  of  which 
the  employer  is  ccKupelled  to  hire  another 
to  complete  it,  the  employer  has  the  ri^ht. 
if  the  hire  of  the  mechanic  last  employed 
exceeds  the  price  agreed  upon  bv  toe  con- 
tract for  the  same  work,  to  deduct  f^uch 
excess  from  the  amount  due,  according  to 
the  contract  price,  to  the  first  mechanic, 
for  the  work  actually  done  by  him.— Iffla- 
vUU  V.  McCoy,  146 

14.  The  employer  has  also  the  right,  if  the 
work  done  under  the  contract  was  execu- 
ted in  an  unworkmanlike  manner,  to  hare 
the  amount  which  it  was  worth  less  than 
if  done  in  a  workmanlike  manner,  deduct- 
ed from  the  contract  price  for  the  same 
work.  Ibid. 

15.  The  employer  has  also  a  right,  upon 
suit  brougot  by  the  first  mechanic  for  the 
work  done  by  him,  to  show  (at  least,  if 
he  has  pleaded  or  ^iven  notice  of  the  de- 
fense,) other  special  damages  which  he 
has  sustained  by  the  plaintm's  breach  of 
the  contract.  Pnd. 

16.  If  the  work  has  been  done  in  an  un- 
workmanlike manner,  but  no  damage 
have  resulted  from  its  non-completion  at 
the  time  appointed,  and  the  expense  of 
of  finishing  it  has  not  exceeded  Uie  con- 
tract price  for  the  same  work,  the  plain- 
tiff sliould  recover  the  reasonable  value 
of  the  work  done  by  him,  according  to 
its  quality,  not  exceeding  the  contract 
price  for  the  same.  TWrf. 

17.  If  an  employer,  upon  his  own  judgment, 
furnishes  a  mechanic  defective  materials 
for  a  job,  and  directs  them  to  be  used  at 
all  events,  he  cannot  afterward  object 
that  the  work,  on  account  of  the  defec- 
tiveness of  the  materials,  is  of  an  inferior 
quality.  Ibid. 

18.  A  judgment  was  rendered  by  a  justice 
of  the  peace,  while  the  statute  of  183S 
was  in  force,  by  the  consent  of  the  de- 
fendant, bearing  10  per  cent,  interest. 
Held,  that  this  was  not  a  valid  contract 
under  that  statute  for  the  pavment  of  thai 
rate  of  interest. — Berry  v.  Makepeace,  Ibi 

19.  A  son-in-law,  living  with  the  parent*  of 
his  wife,  cannot  recover  for  occasional 
services  performed  in  that  capacity,  with- 
out proof  of  an  express  contract  that  they 
were  to  be  paid  for. — Oxford,  Adminidra- 
tor,  v.  McFarland,  1^ 

20.  A  plaintiff  cannot  recover  upon  a  spe- 
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cial  count  for  the  non-performance  of  a 
written  agreement,  if  the  evidence  shows 
that  he  tailed  to  fulfil  his  part  of  the 
agreement. — Heaston  t.  Colffrove,         265 

21.  A  defendant,  sued  upon  a  parol  con- 
tract, maj  prove,  by  way  of  recoupment, 
any  damages  he  has  sustained  oy  the 
breach  of  the  contract  by  the  plaintiff,  if 
he  has  pleaded  or  given  notice  of  such 
defense.  Ibid, 

212.  Where  a  written  instrument  contains  all 
the  facts  of  a  contract,  except  such  as  may 
be  proved  by  parol,  it  is  suificiently  cer- 
tain to  be  enforced. — Colerick  et  al,  v. 
Hooper,  316 

23.  The  assignment  of  a  written  contract  for 
the  sale  of  land,  under  the  R.  S.  1843,  car- 
ried with  it  the  legal  title  to  the  instru- 
ment, and  upon  a  suitbv  the  assignee  for  a 
specific  performance,  the  assignor  is  not 
a  necessary  party.  Ibid. 

24.  An  agreement  by  A.  to  discharge  the 
balance  of  a  judgment  due  to  B.  upon 
B.'s  delivering  to  nim  a  wagon  at  a  time 
specified,  is  a  sufficient  consideration  to 
support  a  promise  by  B.  so  to  deliver  it. 
— Givan  v.  Stoadley,  484 

CONVEYANCE. 

See  ACKNOWLEDOITENT.     DOWEB,  4,  5,  6,  7. 

Husband  and  Wifk,  1,  3.  Possession. 
PowBa  of  Attornbt.  Speoifio  Psrfokm- 
ANOE,  1.    Vendor  and  Purchaser,  22. 

1.  A  deed  of  conveyance  was  as  follows: 
"  This  indenture,  Ac,  witnesseth,  that 
M.  H.,  in  consideration  of,  <&c.,  paid,  Ac, 
by  L.  K.,  hath  granted,  bargained,  sold, 
and  conveyed,  and,  by  these  presents, 
doth  grant,  bargain,  sell,  and  convey  unto 
the  said  L.  K.^  the  free  privilege  to  enter 
upon  a  certain  tract  or  piece  of  land 
claimed,  owned,  and  held  by  the  said  If., 
being,  Ac,  (describing  it,)  and  to  dig  a 
race,  a  mill-pit,  and  tail-race,  to  the  creek; 
to  erect  a  saw-mill  and  occupy  the  same 
forever;  and,  likewise,  to  cut  and  remove 
any  timber  that  may  be  in  the  way  of  dig- 
ging, building,  and  occupying  said  mill; 
the  said  L.  K.  not  committing  any  unne- 
cessary waste  of  timber  on  said  land  be- 
longing to  said  H.,  and  said  K.  to  com- 
mence and  finish  said  mill  as  soon  as 
practicable;  and  the  said  M.  H.  doth 
nereby  bind  himself,  his  heirs,  Ac,  to 
ratify  and  confirm  to  the  said  L.  K.,  his 
heirSf  and  assigns  forever,  the  aforesaid 
privilege  ta  enter  on  said  land,  to  dig, 
uutld,  and  occupy  as  aforesaid  forever, 
and  to  hold  the  same  for  his  own  proper 
use  and  behoof,  free  from  rents  or  any 
other  claim  forever."    Hero  followed  cer- 


tain covenants  of  warranty.  Held,  that 
tlie  part  of  tlie  deed  above  recited  con- 
veyed the  mill -privilege  and  premises  de- 
scribed therein,  to  K.  and  his  heirs,  in  fee- 
simple. — KentDorihy  v.  TjiUis  et  al.,       96 

2.  The  clause  recited*  saying,  "  the  said  M. 
H.  doth  hereby  bind  himself,  his  heirs/' 
Ac,  "  to  ratify  and  confirm  to  the  said  L. 
K.,  his  heirs,  and  assigns,  the  aforesaid 
privilege,"  Ac,  does  not  appear  to  have 
oeen  intended  to  operate  as  a  coveihant, 
but  to  constitute  a  part  of  what,  in  a  more 
formallv  drawn  instrument,  would  be 
called  tke  habendum  and  teneifidum.    Ibid, 

3.  The  thing,  and  the  estate  granted  by  a 
deed,  may  be  granted  either  by  words 
contained  in  the  premises,  or  in  the  haben- 
dum and  tenendum.  Ibid, 

4.  An  instrument  purporting  to  convey  land 
in  tliis  state,  in  order  to  1^  effectual,  must 
be  executed  according  to  our  law. — But- 
Urjield  et  al.  v.  BeaU,  203 

5.  A  deed  made  by  an  attorney  under  a 
power  execute<f  by  his  principals  (valid 
as  to  the  husbands  who  executed  the  same 
but  invalid  as  to  their  wives,)  was  as  fol- 
lows: This  indenture  made,  Ac,  between 
A.  B.,  of,  Ac,  attorney  in  fact  for  C.  D, 
and  E.  D.,  his  wife,  and  F.  O.  and  E.  G., 
his  wife,  parties  of  the  first  part,  and  J. 
K.,  of,  Ac,  of  the  second  part,  witness- 
eth, that  the  said  A.  B.,  party  of  the  first 
part,  in  consideration  of,  Ac,  to  the  said 
party  of  the  first  part  by  the  said  party , 
of  the  second  part  in  hand  paid,  Ac,  hatn 
granted,  bar^ined,  and  sold,  Ac,  unto 
the  said  party  of  the  second  part,  all  the 
following  described  piece  or  parcel  of 
land,  (describing  it,)  being  in  the  county 
of  Ripley  and  state  of  Indiana,  Ac  Tio 
have  and  to  hold,  Ac  And  the  said  party 
of  the  first  part,  his  heirs,  executors,  and 
administrators  the  aforesaid  tract,  Ac,  to 
the  said  J.  K.,  his  heirs,  Ac,  will  forever 
warrant  and  defend.  In  witness  whereof 
the  said  it.  B..  attorney,  hath  hereunto 
set  their  hands  and  seals  the  day  and 
year,  Ac  C.  D.,  [seal].  E.  D.,  [seal]. 
F.  G.,  [seal].  E.  G.,  [seal].  By  A.  B., 
[seal],  their  attorney  in  fact.  The  deed 
was  attested  by  two  witnesses,  and  the 
justice  before  wnom  the  acknowledgment 
was  taken,  certified  that^l.  B.,  "attorney 
aforesaid,"  personally  appeared  before 
him,  and  "acknowledged  the  foregoing 
instrument  of  writing  to  be  his  voluntary 
act  and  deed."  Held,  that  the  deed  of 
the  attorney  was  sufficient  to  convey  the 
estates  of  the  husbands.  Ibid, 


CO-PARCENERS. 
The  possession  of  one  co-parcener,  eo  nomi- 
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fu,  as  co-parcener,  is  the  posaession  of  | 
the  others. — Manekuter  H  al.  y.  Dodd-  \ 
ridge,  360 

CORONER. 

The  coroner  may,  where  a  pott  mortem  exa- 
mination is  necessary,  employ  a  physi-  I 
cian  to  make  the  examinatiun  and  the  | 
county  will  be  liable  for  the  expense. —  | 
Oatton  y .  The  Board  of  Commi99umer$  of  I 
Marion  County,  497  i 

CORPORATION. 

See  Pleading,  90. 

1.  The  corporate  authorities  of  a  city  are 
not  liable  for  an  injury  to  private  proper- 
ty caused  by  the  erection,  on  a  public 
street  or  road  within  the  limits  of  the  city, 
oyer  a  small  stream,  of  a  culvert  and  em- 
bankment which  have  proved  insufficient 
to  resist  an  extraordina^  flood,  if  the  cul- 
vert and  embankment  had  proved  suffi- 
cient for  all  purposes  foHibout  three  years, 
and  ordinarily  careful  and  thoughtful 
men,  and  engineers  of  usual  skill,  would 
not  have  contemplated  that  such  extraor- 
dinary flood  would  ever  occur. — TVte  City 
of  Madioon  v.  Ro$$,  236 

3.  The  degree  of  care  and  foresight  which 
it  is  necessary  to  use  in  cases  of  this  de- 
scription, is  that  which  a  discreet  and 
cautious  man  would  or  ought  to  use,  if 
the  risk  and  loss  were  to  be  exclusively 
his  own;  and  it  should  be  in  proportion 
to  the  nature  and  magnitude  of  the  injury 
likely  to  follow  from  its  omission,     tbia. 

3.  A  county  acrent  is  not  a  quaoi  corporation. 
—Upton  v.  Starr,  508 

4.  To  constitute  a  coiporation  under  the 
general  plank-road  law  of  1849,  there 
must  be--l.  Articles  of  association  set- 
ting forth  the  name  of  the  corporation, 
the  route  and  termini  of  the  road,  and  the 
amount  and  number  of  shares  of  capital 
stock;  and  2.  An  actual  subscription  of 
1,500  dollars  of  stock  per  mile  to  said  ar- 
ticles, subscribed  witn  the   names  and 

S laces  of  residence  of  those  who  make 
le  subscription;  and  3.  A  filing  of  copies 
of  said  articles  in  the  office  of  tne  record- 
er of  each  county  into  which  the  road  ex- 
tends. —  T?ie  Covington,  Coal-Creek,  and 
Jacksonville  Plank- Koad  Company  v.  Moore,  \ 

510 

5.  A  valid  corporation  may  exist  and  a  bind- 
ing subscription  of  stock  be  made,  under 
said  law,  before  the  appointment  of  di- 
rectors; but  the  subscriptions  cannot  be 
collected  till  directors  have  been  appoint- 
ed— at  least,  except  as  to  an  amount  to  be 
paid  at  the  time  of  subscribing  to  defray 


preliminary  expenaea,  according  to  the 
articles  or  by-laws  of  the  associatioa. 

RU, 

6.  The  directors  may  properly  be  elected 
before  the  articles  of  association  are  filed 
in  the  recorder's  office.  Ibid. 

7.  Semhle,  that  if  the  directors  were  illegal- 
ly elected,  that  could  not  be  set  ap  in  re- 
sistance to  the  payment  of  stock-sooscrip- 
tions,  but  would  be  a  case  for  a  gw  wer- 
rmdo  to  oust  the  diiectois.  Ilni. 

COSTS. 

1.  Suits  upon  the  official  bondii  of  public 
officers  are  within  the  provisions  of  ss.  5 
and  10  of  c.  47  of  the  R.  S.  lB43.-71kr 
Statt  ex  fd.  Crand&U  y.  Mann  H  al,  350 

2.  Debt  upon  the  official  bond  of  a  justice 
of  the  peace.  Damages  assessed  at  14 
dollars  and  judgment  for  the  plaintiff  ac- 
cordingly, and  against  the  relator  for 
costs.  There  appearing  to  have  been  no 
reduction  by  way  of  set-off,  held,  that  the 
judgment  against  the  relator  for  eoeta  vas 
right.  Und, 

3.  Where  the  plaintiff  sues  in  debt,  assamp- 
sit,  or  covenant,  in  the  Circuit  Cooit,  for 
more  than  50  dollars,  and  provea  on  the 
trial  a  right,  prima  facie,  to  recover  more 
than  50  dollars,  but  owing  to  the  defend- 
ant's evidence  of  matters  of  set-off  or  of 
other  matters  of  reduction,  the  judgment 
for  the  plaintiff  is  only  for  50  dollars  or 
for  less,  the  plaintiff,  under  the  R.  S.  1843, 
is  entitled  to  costs. — Hicman  v.  Bnwn, 

430 

COUNTY  AGENT. 

1.  A  county  agent  is  not  a  ^nan  corpora- 
tion.— Upton  V.  Starr,  508 

2.  A  note  was  executed  to  O.,  agent  of  Wdb 
county,  or  his  successor  in  office.  Held, 
that  u.'s  successor  could  not  sue,  in  his 
own  name,  upon  the  note.  Ibid. 

COUNTY  TREASURER. 
See  ExToanoK. 

COVENANT. 
See  CoxvETANCK,  2.    Lease,  1,  3.   Vwdor 

AND  PURCBASXX,  20. 

1.  Trespass  for  an  assault  and  battery. 
Plea,  that  the  trespasses  were  of  and  con- 
cerning the  children  of  the  plaintiff,  tnd 
that  after  the  committing  of  the  trespass- 
es, and  before  the  commencement  of  the 
suit,  the  plaintiff  released  all  causes  of 
action  against  the  defendants  byreaMO 
of  the  trespasses,  Ac — setting  out  the  in- 
strument  of  release.    The  msbument, 
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which  related  to  the  children,  contained 
a  covenant  in  which  the  plaintiff  bound 
herself  "  to  stop  all  proceedintrs  in  law 
now  and  hereafter  afamst"  the  defendants 
and  to  let  one  of  the  defendants,  named 
therein,  have  the  children  whenever  he 
called  for  them.  Held,  upon  demurrer  to 
the  plea,  that  the  covenant  amounted  to  a 
covenant  never  to  sue  the  defendants  for 
the  trespasses  complained  of. — Harvey  v. 
Uaroey  et  al.,  473 

2.  A  covenant  never  to  sue  amounts  to  a  re- 
lease, and  is  a  bar  to  a  subsequent  suit. 

Ihid, 

CROSS  ACTION. 

Set  CONTKACT,  8. 

D. 

DAMAOES. 

See  BiLM  or  Exchange,  1.  Contbact,  1,  2, 
3,  4,  6,  8,  9,  13, 14, 15, 16, 21.  Rkplkvin, 
1.    VaNDoa  AND  Purchaser,  20. 

1.  The  measure  of  damages  for  the  viola- 
tion of  a  simple  contract,  where  vindic- 
tive damages  are  not  authorized,  is  the 
amount  necessary  to  have  put  the  party 
injured  in  as  good  a  condition  when  the 
contract  was  broken  as  if  he  had  not  made 
the  contract.  —  Jones,  AdminUtrator,  v. 
Van  PaUen,  107 

52.  Assumpsit  by  A.  against  B.  for  a  breach 
of  contract  by  the  latter,  who  had  agreed 
to  lease  to  A.  a  house  and  small  farm,  and 
afterward  refused  to  let  him  enter  upon 
or  have  the  premises.  At  the  trial,  the 
defendant  asked  the  Court  to  instruct  the 
jury,  that  the  rule  of  damages  in  the  case 
was  the  difference  between  the  rent  which 
A,  was  to  pay  and  the  market  value  of 
the  rent  of  the  premises  at  the  time  they 
were  to  be  delivered  to  A.,  and  that  if  the 
rent  to  be  paid  bv  A.  was  the  highest  in 
the  neighborhood;,  and  no  greater  rent 
could  be  had  for  the  premises  by  A.,  he 
«ras  only  entitled  to  nominal  dama^. 
The  Court  refused  to  give  the  instruction, 
but  gave  the  following:  "  Remote  or  spe- 
cial damages,  such  as  expenses  for  remov- 
ing to  a  more  remote  farm,  are  not  to  be 
allowed;  but  for  all  such  as  legitimately 
and  directly  arise  from  the  breach,  you 
are  to  give  the  plaintiff  the  equivalent  of 
performance,  in  money.  If  the  defendant 
IS  delinquent  or  in  fault  by  breaking  his 
contract,  he  is  bound  to  repair  the  loss  of 
the  plaintiff  thereby."  Held,  that  the  in- 
struction asked  bv  the  defendant  was  cor- 
rectly reftiaed.    Held,  also,  that  the  in- 

VoL.  III.— 76 


struction  given  was,  so  far  as  it  went,  sub- 
stantially correct. — WUliamt  v.  OUphant, 

^271 

3.  The  rule  as  to  the  measure  of  damages 
upon  the  breach  of  a  contract  for  the  sale 
or  goods,  is  not  applicable  to  a  case  like 
the  present.  Ibid. 

DEATH. 
See  Practice,  7,  8. 

DEBT. 
See  pRoinsBORT  Nons,  15, 16. 

DEED. 

See  CONVETANOX. 

DELIVERY  BOND. 

1 .  A  person  who  has  executed  to  a  constable 
a  bond  for  the  delivery  of  property  levied 
upon  execution,  will  be  estopped,  in  tres- 
pass against  the  officer  for  tlie  seizure  of 
the  property,  from  denying  that  the  judg- 
ment and  execution  were  against  himself, 
if  the  bond  was  procured  without  fraud. 
— May  V.  Johruan  et  al.,  449 

2.  Such  a  bond  will  not  be  held  to  have 
been  fraudulently  procured,  from  the  fact 
of  previous  misrepresentations  by  the  con- 
stable of  the  obligor's  liability  thereon, 
and  its  not  being  read  or  explained  to 
him,  it  not  appearing  that  the  ooligor  was 
an  illiterate  person  or  that  he  had  not  the 
means  in  his  power  of  knowing  the  truth. 

DEMAND. 

See  Cause  of  Acnow.  Claim  aoainst  a  De- 
oxdemt's  Estate,  2.    Lease,  1.    Reward, 

1.      YeNDOB  AMD  PURCBASER,  15. 

DEMURRER. 
See  PaAoncB,  52,  53,  54. 

DEPOSITION. 
See  PRAonoE,  41,  60. 

DESCENT. 

1.  Application  by  the  widow  of  one  S.,  an 
intestate,  against  the  White  Water  Valley 
Catud  Company,  for  the  assessment  of  da- 
ma^  occasioned  by  the  construction  of 
their  canal  through  a  lot  claimed  by  her. 
It  was  proved,  on  the  hearing,  that  the 
intestate,  at  his  decease,  was  the  owner 
of  the  property;  that  he  was  bom  and 
raised  in  Jiew  Jersey;  that  he  and  the 
plaintiff  were  married,  and  lived  on  the 
property  sixteen  years,  until  1838,  when 
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he  died,  leaving  her  in  poMession  of  the 
premii»eR,  where  she  remaiDed  until  the 
trial  in  1845;  and  that  the  intestate  had 
no  children,  as  far  as  was  known.  A  wit- 
ness also  testified  that  he  had  known,  and 
lived  in  the  same  town  with,  the  intes- 
tate, for  the  last  sixteen  years  before  his 
death,  and  knew  of  no  relatives  or  heirs 
of  the  intestate,  except  the  plaintiff.  Held, 
that  the  evidence  showea,  prima  facie, 
that  the  plaintiff  was  the  sole  heir  of  the 
intestate,  under  the  R.  S.  1843.— 5q/!rU 
T.  The  WkiU  Wattr  Volley  Canal  Compa- 
ny,  ^  179 

2.  To  cut  off  the  heir  at  law  by  a  will,  the 
estate  must  be  devised  expressly,  or  by 
implication,  to  some  other  person. — Doe 
d.  Clendennin^  et  al.  v.  Lanius  ei  al,,    441 

3.  The  course  of  the  descent  of  an  estate  to 
the  heirs  at  law  can  only  be  interrupted 
by  a  devise  to  some  other  person,  what- 
ever may  have  been  the  intention  of  the 
ancestor.'^ilfc/ntire  et  al.  v.  Croat  et  al., 

444 

DEVISE. 
Sea  Condition  Subskquent.    Wilia. 

DILIGENCE. 
See  PaoMiSBQET  Norn,  9, 10, 12,28,29. 

DISSEIZIN. 
See  Limitations,  Statutx  ow,  2. 

DIVORCE. 
See  Aliicont. 

1.  Sections  98  and  99  of  chapter  46  of  the 
R.  S.  1843,  in  relation  to  opening  decrees, 
do  not  apply  to  suits  for  a  divorce. — Me- 
Jufikin  V.  McJunkin,  30 

2.  Bill  by  husband  aeainst  wife  for  a  di- 
vorce, on  the  ground  of  abandonment  by 
the  wife.  It  was  proved,  at  the  hearing, 
that  a  separation  had  taken  place,  and 
the  wife  had  afterward  said  she  did  not 
intend  to  live  again  with  the  husband; 
but  it  did  not  appear  which  party  had 
abandoned  the  otner.  Held,  that  the  bill 
was  properly  dismissed. — McCoy  v.  Mc- 
Coy, 555 

DOWER. 

See  AOKNOWLBDOMSNT.     PtXADINO,  22, 23. 

1.  Upon  the  hearing  of  a  petition  for  the 
assignment  of  dower,  the  right  of  the 
petitioner  to  dower  was  established,  and 
the  Court  having  appointed  commission- 
ers to  make  an  assignment  thereof,  in- 
structed them  to  assign  the  same  accord- 


ing to  the  value  of  the  land  at  tlie  time 
of  the  assignment,  exclusive  of  the  im- 
provements made  after  the  husband's 
alienation.  Held,  that  the  defendant,  be> 
ing  the  grantee  of  the  husband,  could  not 
compliMn  of  the  instruction.  —  Throp  v. 
Jokuaon  et  tur.,  343 

2.  An  instruction  to  commissioners  appoint- 
ed to  assign  dower,  to  assign  Uie  same 
by  metes  and  bounds,  will  be  presumed 
to  be  right  where  the  record  doe^  not  con- 
tain the  evidence.  Ibid. 

3.  The  statute  of  1824  enacts  that  a  married 
woman  may,  by  joining  in  a  deed  with 
her  husband,  release  or  coavej  her  dower. 
— Davie  et  al.  v.  Bartholomew,  485 

4.  A  deed  executed  while  the  statute  of  1824 
was  in  force,  contained  the  following, 
which  were  the  only  words  affecting  the 
dower  of  the  wife,  to-wit:  "  In  witness 
whereof  the  said  J.  B.  and  jR.,  his  wife, 
who  hereby  relinquishes  her  right  of  dow- 
er in  the  above  premises,  have  bereunto 
set  their  hands,  the  date  ab^e  written.'* 
Held,  that  under  the  said  statute,  the 
words  quoted  amount  to  a  release  of  dow- 
er. Ibid. 

5.  The  joininsf  by  a  married  woman  with 
her  husband  in  the  covenants  contained 
in  a  deed  of  land,  does  not  conr^  or  re- 
lease her  dower.  Ibid. 

m 

6.  The  signature  and  seal  of  a  married  wo- 
man to  a  deed  executed  by  her  husband, 
are  not  sufficient  of  themselves  to  release 
her  dower.  Ibid. 

7.  To  bar  dower,  the  deed  itself  must  con- 
tain the  words  necessaiy  to  constitute  a 
conveyance  or  release,  and  it  cannot  be 
aided  by  the  certificate  of  acknowledg- 
ment. IbS. 

8.  Dower  lies  against  a  tenant  in  common 
before  partition.  Ibid. 

£. 

EASEMENT. 
See  Fbhrikb. 

EJECTMEKT. 
See  Amkndmxnt,  3,  4. 

1.  In  ejectment,  the  defendant  cannot  prove 
that  a  deed  professing  to  convey  a  specific 
number  of  acres,  was  intendea  to  convey 
more. — Doe  d.  Searight  et  al.  t.  Stoaila, 

329 

2.  A  party  whose  land  has  been  sold  at  she- 
riff's sale  upon  an  execution  against  himi 
cannot,  in  ejectment  to  recover  possession 
of  the  premises,  show  that  Ivs  own  title 
was  dcdTective,  to  prerent  a  recovery;  but 
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tbird  persons  in  possession  may.— fTarrts 
tC  «{.  y.  Ihe  d.  Spencer,  494 

EMINENT  DOMAIN. 
See  Ijegislaturs. 

EQUALIZATION,  STATE  BOARD  OF. 
See  State  Board  of  Eqdauzatiox. 

ERROR. 
See  FHACTicx,  40,  51, .58,  60,  61. 

1.  The  admission  of  illegal  evidence,  or  the 
'  ^ving  of  erroneous  instructions  to  the 
jury,  cannot  be  assigned  for  error,  unless 
such  evidence  or  instructions  are  shown 
by  a  bill  of  exceptions. — Vickere  v.  Can- 
non, 29 

3.  It  is  not  error  for  the  Oourt  to  refuse  to 
give  an  irrelevant  instruction  to  the  jury. 
^PhUipe  V.  Doe  d.  Tucker,  132 

3.  When  the  general  issue  and  special  pleas 
are  filed  ^  the  action,  and  the  defense  set 

'  up  in  the  special  pleas  is  admissible  un- 
4er  the  general  issue,  it  will  not  be  exa- 
mined on  error  whether  demurrers  to  the 
special  pleas  were  properly  sustained  or 
not.— CA^ei;  et  al.  v.  Cflaee,  286 

ERROR,  WRIT  OP. 
See  Warr  or  Eaaoa. 

■ 

ESTATE  OP  A  DECEDENT,  CLAIM 
AGAINST. 

See  Cladc  against  a  Deobdzmt's  Estatk.     | 

ESTOPPEL.  ; 

See  DxLrvsRT  Bonp,  1. 

EVIDENCE. 
See  Appeal,  3.    Descent,  1.    Ejbotkent,  1* 

POROEBT.      HlOHWAT,  2.      MaEBIAOB,  PbO- 

MiBB  OP,  1.  Pbaotioe,  58.  Pbomibsobt 
NoTBS,  12, 13,21.  Teb8Pa«,2.  Witness, 
h  3,  4. 

1.  In  an  action  against  the  White  Water 
Vattey  Canal  Company  upon  an  award  of 

^amaees  for  injury  done  by  the  latter  to 
the  plaintiff  by  entering  upon  his  land 

'  and  taking  materiaU  for  the  construction 
of  the  canal,  the  defendant  offered  to 
prove,  as  an  offset  to  the  damages  claimed 
Djr  the  plaintiff,  that,  at  the  time  of  com- 
mitting the  injuries  complained  of,  the 
premises  were  the  real  estate  of  one  J., 
who  was  the  owner  of  a  large  tract  of 
land  of  which  said  premises  were  a  part, 
and  thai  the  .arbitrators,  ic  determining 
upon  tlieir  award,  refused  to  take  into 
aocoant  the.benefits  and  advantages  to 
the  whole  of  said  tract,  while  owned  by 


J.,  resulting  from  the  construction  of  the 
canal.  Held,  that  the  Circuit  Court  pro- 
perly reiect«d  the  evidence. — The  White 
Water  VaUey  Canal  Company  v.  Hender- 

3 


2.  The  admission  of  ille^l  evidence,  or  the 
ffiving  of  erroneous  instructions  to  the 
jury,  cannot  be  assigned  for  error,  unh  ss 
such  evidence  or  instrucUons  are  shown 
by  a  bill  of  exceptions. — HoUiday  v.  Coe, 

26 

3.  Before  the  rendition  of  judgment  upon 
ihe  verdict  for  the  plaintiff  in  *  slander, 
the  defendant  moved  for  a  new  trial.  The 
Oourt  took  the  motion  under  advisement, 
and  continued  the  cause  until  the  next 
terra.  The  record  of  such  next  term 
showed  that  the  defendant  then  came  and 
suggested  the  death  of  the  plaintiff,  since 
the  preceding  term  of  the  Court;  and  that 
the  attorneys  of  record  of  the  plaintiff 
also  came,  and  agreed  to  remit  a  specified 
part  of  the  verdict,  in  consideration  of 
which  the  defendant  agreed  that  the  Court, 
without  a  decision  of  the  motion,  should 
render  judgment  for  the  residue  of  the 
verdict;  which  the  Court  thereupon  did. 
Held,  that  the  record  did  not  establish 
that  the  plaintiff  was  dead  when  the 
judgment  was  rendered. — Rundleo  et  al.  y. 
Jonee,  35 

4.  The  facts  that  errors  of  law  were  assigned 
in  the  Supreme  Court  by  the  executors  of 
the  plaintiff  below,  and  that  they  were 
pleaded  to  by  the  defendant,  furnish  no 
evidence  that  the  plaintiff  below  was  dead 
when  the  judgment  was  rendered  in  the 
Circuit  Court.  Ibid, 

5.  In  debt  upon  the  official  bond  of  K.,  a 
school  commissioner,  and  his  sureties,  for 
the  wasting  and  converting  by  K.,  to  hia 
own  use,  during  his  term  of  office,  of  cer- 
tain large  sums  of  money  derived  from 
the  sale  of  school  lands,  <£c.,  the  defend- 
ants produced  the  record  of  the  board  of 
commissioners,  and  a  report  of  HT.,  show- 
ing a  statement  of  his  accounts  with  the 
several  townships,  which  had  been  filed 
and  recorded,  and  offered  the  same  in  evi- 
dence. Held,  that  the  evidence  was  pro- 
perly rejected. — Kintner  et  al.  v.  The  Utate 
ex  rel.  Skdton,  86 

6.  Exceptions  to  the  admissibility  of  evi- 
dence will  not  be  regarded  by  the  Su- 
preme Court,  in  a  civil  action,  unless  they 
appear,  by  the  record,  to  have  been  taken 
before  the  jury  retired  to  deliberate  upon 
their  verdict.  —  Jonee,  Adminietrator,  v. 
Van  Patten,  107 

7.  In  an  action  of  slander,  the  defendant 
cannot  prove,  under  the  general  iisue.  the 
truth  or  the  words  laid  in  the  declaration 
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in  order  to  rebut  the  inference  of  malice. 
-^AUhire  t.  Cline,  115 

8.  To  support  an  indictment  ajg;ain8t  a  de- 
fendant for  knowingly  suffering  his  horse 
to  be  run  in  what  i8  comroonfjr  called  a  > 
horse-race,  along  a  public  highway,  it  is 
not  neccstiary  to  pruve  that  a  bet  or  wager 
wa8  luude,  or  a  distance  to  be  run  agreed  i 
upon,  or  that  judges  were  appointed  to 
deeide  iiix)n  the  result  of  the  race. — WtU- 
aon  V.  The  StaU,  123 

9.  Upon  the  trial  of  such  an  indictment, ' 
evidence  that  the  race  was  run  along  a  ' 
road  leading  from  one  specified  town  to 
another  in  the  county,  <fcc.,  is  sufficient, 
prima  facie,  to  sustain  the  averment  that  > 
the  road  in  question  waa  a  public  high- 
way, liid. 

10.  Evidence  is  admissible  to  prove  the  con- ' 
sideration  of  a  general  receipt  upon  a  ' 
judgment. — Lewie  v.  Matlock  et  al.        12U 

11.  To  an  action  brought  upon  a  judgment ' 
rendered  in  another  state,  the  defendant 
may  show,  by  evidence  dehore  the  record, 
that  he  was  not  within  the  jurisdiction 
of  the  Court  at  anv  time  between  the  com-  . 
mencement  of  the  action  and  the  recovery  , 
of  the  judgment;   and  that  an  attorney ' 
who  undertook  to  appear  for  him,  had  no 
authority  so  to  do. — Bo^lan  y.  Whitney  et , 
al.,  140 

13.  The  Court  has  no  right  to  exclude  such 
evidence  because  the  deposition  contain- 1 
ing  it  contains  also  evidence  tending  to 
prove  that  the  judgment  was  rendered 
upon  a  partnership -ueU,  and  that  the  de-  [ 
feudant's  partner  employed  the  attorney 
on  behalf  of,  and  that  the  judgment  was 
rendered  against,  the  firm.  JOid. 

13.  Assumpsit  against  executors  upon  the 
coramou  counts  for  money  had  and  re-  < 
ceived   by  the  testator.     Tleas  —  1.  The 
general  i^-sue;  2.  I'hat  the  causes  of  ac-  ■ 
tion  did  not  accrue  within  five  years  be- 1 
fore  the   K.  S.  It: 43  came  into  force;  3. 
That  the  causes  of  action  did  not  accrue 
within  six  years;  4.  That  the  causes  of 
action  did  not,  nor  did  either  of  them,  ac- 
crue within  six  months  before  the  com- 
mencement of  the  suit;  and  if  the  term 
of  six  years  expired  after  the  time  of  the 
decease  of  the  testator,  the  suit  was  not 
brought  within  eighteen  mouths  after  liis 
decease.     Replication   to  the  last   three 

f>leas — ^that  the  testator,  during  his  whole 
ife,  concealed  from  the  plaintiff  the  cause 
of  action;  and  issue  on  the  replication. 
The  stiit  was  commenced  in  1&49.  The 
plaintiff  offered  to  prove,  on  the  trial,  by 
a  competent  witness,  that  in  1643  the  tes- 
tator admitted  to  him  the  existence  of  a 
part  of  the  cauae  of  action;  but  the  Court 


refused  to  hear  the  teBtimooT.  Hdd,  that 
the  testimony  was  admiasible. — WUcoxj. 
Duncan  et  of..  Executor »,  146 

14.  In  replevin  by  A.  against  B.  foraquaa- 
ttty  of  flour,  A.  first  read  in  evideoce  a 
writtcQ  contract  entered  into  with  him  by 
C,  whereby  C.  agreed  to  manufacture, 
within  a  time  limited,  at  his,  C.'t  mills, 
for  il.,  2,000  barrels  of  superfine  floor,  ^ 
to  furnish  the  wheat,  Ac.  He  also  proved 
that,  soon  after  the  execution  of  the  con- 
tract, he  delivered  large  quantities  of 
wheat  to  C.  pursuant  thereto;  that  the 
flour  in  controversy  waa  manufactured  by 
C.  out  of  said  wheat,  and  shipped  by  him 
to  B.*»  warehouse;  that  B.  gave  C.  ware- 
house receipts  for  the  flour:  and  that  C. 
transferred  those  receipts  to  oneD.  A. 
then  offered  to  prove  the  declarations  of 
C.  that  when  he,  C,  received  said  wheat, 
he  said  it  was  A.'a  wheat;  and  when  he 
shipped  said  flour  to  B.,  he  said  it  wm 
A.*9  flour.  The  evidence  of  these  decla- 
rations waa  objected  to,  as  bttng  heamy 
testimony,  but  the  objection  was  over- 
ruled, held,  that  the  obiection  should 
have  been  sustained. — AMhmf  y.  Wal,  170 

15.  A.  having  proved  the  contract  and  facts 
mentioned  and  a  demand  of  the  floor  of 
B.  as  his  property,  and,  also,  an  offer  to 
pay  B.  his  charges  on  the  same,  and  his 
refusal  to  deliver  it;  and  the  Court haviag 
admitted  proof  of  the  declarations  bf  B. 
as  above  mentioned;  and  .A.  having givea 
in  evidence  said  warehouse  receipts  and 
their  assignment  to  D.  to  secure  a  loan; 
A.  then  offered  to  read  the  deposition  of 
B.,  which  was  in  relation  to  facts  directly 
concerning  the  property  in  the  floor,  but 
the  Court  reji>cted  the  deposition.  Bdd, 
that  the  rejection  was  wrong.  IM. 

16.  The  contract  between  A.  and  C.  was  one 
of  bailment  and  not  of  Bale.  Ihid. 

17.  Parol  evidence  is  not  admissible  to  prove 
a  contemporaneous  understanding  asd 
agreement  contrary  to  the  terms  of  a  deed 
between  the  parties. — TruUintfer  y.  Wdb, 

19o 

18.  A.  purchased  of  B.,  in  1838,  a  tract  of 
land,  paid  a  part  of  the  purchase-monff 
in  hand,  and  waa  to  pay  the  residue  by 
discharging  an  outataudmff  note  of  B.  to 
a  third  person,  when  A.  snould  Bell  the 
land.  A.  sold  the  land,  omitted  to  nay 
the  note,  and  concealed  from  B.,  who  bad 
removed  to  another  state,  the  fact  of  the 
non-payment,  and  suppressed  infonnation 
thereof.  Judgment  having  been  reoovered 
against  B.  upon  the  note,  he  brought  this 
suit,  in  1649,  against  A.'e  executor,  ogm 
the  following  common  eoantr  1.  'or 
money  had  and  received  by  the  testator, 
Ac.;  2.  For  land  bargained  and  sold  to 
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the  testator,  ^.;  3.  For  interest  for  the 
forbearance  of  moneys  loaned  to  the  tes- 
tator, Ac;  and  4.  Upon  an  accouDt  stated. 
The  facts  abore  recited  were  the  substance 
of  the  evidence.  Held,  that  there  was  no 
proof  of  any  of  the  causes  of  action  al- 
leged in  the  declaration.  Held,  also,  that 
the  non-payment  of  the  note  could  not 
properly  be  proved  under  any  of  the 
counts. — Wiltumu,  Executor,  v.  Williams, 

222 

19.  The  answer  put  in  to  a  bill  requiring  an 
an  answer  without  oath  cannot  operate  as 
evidence  for  the  defendant.  Larsh  v. 
Brown,  234 

20.  Proceeding  in  domestic  attachment. 
Plea,  that  when  the  suit  was  commenced, 
and  for  18  months  previously,  and  from 
thence  hitherto,  the  defendant  was  an  in- 
habitant and  resident  of  the  territory  of 
Whcovtin,  Ac.    To  support  the  plea,  it 

Jiaving  £r8t  been  provea  that  the  defend- 
ant hcul  left  Allen  county,  in  this  state, 
some  two  years  previously  to  the  com- 
mencement of  the  suit,  evidence  was  re- 
ceived of  the  declarations  of  the  defend- 
ant when  he  left,  that  he  was  goinff  to 
some  of  the  western  territories,  and  of  his 
intention  as  to  returning.  Held,  that  the 
evidence  was  admissible  as  a  part  of  the 
rf$  geMtm. — Burge$9  v.  Clark,  250 

31.  Post-marks  on  letters  are  admissible  in 
evidence,  in  a  civil  case,  without  proof, 
where  no  reason  is  shown  for  douDtin? 
their  genuineness.  liia. 

22.  Action  upon  a  replevin-bond  by  the  plain- 
tiff, the  aaministrator  of  the  assignee,  for 
the  failure  of  the  principal  in  the  suit  in  re- 
plevin to  prosecute  his  suit  with  effect. 
Interlocutory  judgment  for  want  of  a  plea, 
and  tlie  assessment  of  damages  submitted 
to  a  jury.  The  suit  in  replevin  had  been 
brought  for  certain  pork,  hams,  and  lard, 
and  was  dismissed  for  the  insufiSciency 
of  the  affidavit.  The  defendants  having 
adduced  evidence  to  prove  that  the  pro- 
perty replevied  was  the  product  of  hogs 
sold  by  il.,  the  principal  in  the  bond,  and 
one  B,,  to  C.,  the  plaintiff's  intestate,  and 
«  that  the  latter  had  agreed  that  A,  and  B. 
should  retain  a  lien  on  the  property,  and 
the  vessels  containing  it,  for  a  balance  due 
for  the  hogs,  and  that  the  same  should  be 
kept  separate  from  other  property  of  like 
kind  for  that  purpose,  and  that  it  was  set 
apart  for  the  avowed  purpose  of  vesting 
the  possession  in  A.  and  B.;  and  having 
also  adduced  evidence  to  prove  that  the 
intestate  had  given  A.  and  B.  authority 
to  sell  the  property  to  secure  the  balance 
of  the  i^rchase-money  dae,  upon  giving 
certain  notice,  and  that,  after  givipg  the 
notice,  A.  and  B.  sold  the  proper^  at  pub- 


lie  sale,  pursuant  to  the  agreement,  and 
bought  the  same  for  a  sum  less  than  the 
balance  of  the  purchase-money  due;  they 
then  offered  in  evidence,  in  mitigation  of 
the  damages,  the  record  of  a  suit  in  as- 
sumpsit by  A.  and  B.  against  the  intes- 
tate for  the  price  of  the  hogs,  in  which  the 
intestate  had  pleaded  the  general  issue, 
and  also  a  special  plea,  which  recognized 
the  validity  of  said  public  sale,  and  set 
up  that  A.  and  B.  had  received  therefrom 
a  certain  sum,  being  more  than  the  ba^ 
lance  due  on  the  price  of  the  hogs,  to 
which  the  plaintiff  had  replied,  traversing 
the  plea  as  to  the  amount  alleged  to  have 
been  received,  and  averring  it  to  have  been 
a  specific  sum,  less  than  the  balance  due 
on  the  price  of  the  hofs,  in  which  case 
there  was  a  general  verdict  for  A.  and  B,, 
and  judgment  accordingly.  Held,  that 
said  record  was  correctly  admitted  in  evi> 
dence. — Huff,  Adminitirator,  v.  Earl,  306 

23.  The  language  of  an  agreement  was  as 
follows:  1  nave  this  day  sold  ray  lot  to  il. 
B.  on  ^e  plat  in  the  town  of  South  Bend 
—on  the  plat  of  said  town  on  the  river- 
bank.  I  have  received  value  and  will 
make  the  deed  as  soon  as  convenient. 
August  11, 18.15.  (Signed)  C.  D.  Held, 
that  parol  evidence  was  admissible  to 
identify  the  purticular  lot  intended  to  be 
conveyed,  and  that  the  contract  was, 
there/ore,  sufficiently  certain  to  be  the 
foundation  of  a  bill  for  specific  perform- 
ance.— Colerick  et  a',  v.  Hooper,  316 

24.  While  the  statute  was  in  force  requiring 
that  where  evidence  was  objected  to,  the 
grounds  of  the  objections  should  be  sta- 
ted, objections  were  made  without  assign- 
ing the  reasons.  Held,  that  they  were 
correctly  overruled. — Jones  et  al.  v.  Ran- 
som, 327 

25.  In  a  suit  by  the  payee  against  the  ma- 
kers of  a  note,  the  latter  will  not  be  id- 
lowed  to  show,  by  parol  evidence,  that  a 
guaranty  indorsed  upon  the  note  was, 
at  the  time  it  was  made,  accepted  by 
the  payee  in  full  satisfaction  of  tne  note. 
—Smith  et  al.  v.  Stevens,  332 

26.  Where  parol  evidence  is  admitted  at 
the  trial,  without  objection,  the  question 
of  its  admissibility  cannot  be  raised  on 
error. — Harbert  v.  Dumont  et  al.,  346 

27.  In  an  action  of  assumpsit  by  an  admi- 
nistrator for  a  quantitv  of  charcoal  deli- 
vered and  money  lent  bj  the  intestate  to 
the  defendant,  the  plaintiff  proved  the 
first  item  clearly,  and,  in  order  to  prove 
the  latter,  introduced  a  witness  who  tes- 
tified that  he  heard  the  defendant  tell  the 
intestate,  at,  <kc.,  that  if  the  latter  would 
advanee  the  money  and  purchase  iron  for 
a  wagon,  he  wouui  put  the  iron  on  the 
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wagon,  mU  the  wagon,  and  pa^  the  in- 
testate what  he  oweid  him;  and  that  Ae 
intestate  purchased  and  paid  for  the  iron 
and  delivered  it  to  the  defendant.  The 
witness  was  the  holder  of  a  claim  against 
the  intestate's  estate,  but  it  did  not  appear 
that  the  estate  was  insolvent  The  jury 
found  for  the  plaintiff  the  said  items  of 
indebtedness,  with  interest  till  the  giving 
of  the  verdict.  Held,  that  the  jury  were 
authorised  to  infer  that  the  intestate 
bouffht  iron  enough  to  iron  the  wae;on. 
Held,  also,  that  the  jury  were  authorized 
to  allow  interest  on  ooth  items  to  the  time 
of  giving  their  verdict.  Held,  also,  that 
the  witness  was  competent — Martin  v. 
Bmrhw,  Admimi§irMt»r,  367 

38.  It  is  not  material  on  error  whether  a 
deposition  read  by  the  plaintiff  at  the  trial 
ahould  have  been  suppressed  or  not,  if  the 
evidence  was  amply  sufiicient  without  it 
to  sustain  the  suit.  —  BUlin^ley  v.  The 
State  Bonk,  375 

99.  Where  the  evidence  given  at  the  trial  is 
not  in  the  record,  it  will  be  presumed 
that  the  judgment  was  in  accordance  with 
it.'-Houek  v.  DeiU,  385 

30.  Debt  b^  the  assignee  of  promissoir 
notes  against  the  maker.  Plea,  that  af- 
ter the  assignment,  he  had  paid  the  notes 
to  the  payee,  with  the  assent  of  the  plain- 
tiff, in  goods,  Ac.  Issue  on  the  plea. 
Held,  that  general  evidence  of  the  delive- 
ry of  goods,  Ac.,  hj  the  defendant  to  the 
payee  after  the  assignment,  was  admissi- 
Dle  to  go  to  the  jury. — CHeal  v.  Wade, 

410 

31.  Where  the  evidence  is  not  contained  in 
the  record,  the  Court  will  presume  that 
the  facts  proved  were  such  as  to  authorise 
the  judgment. — Hitman  v.  Brown,     430 

39.  Where  a  promissory  note,  whether  ne- 
gotiable by  the  law -merchant  or  not,  has 
been  assigned  after  it  became  due,  the 
admissions  of  the  assignor  made  before 
the  assignment  that  the  note  had  been 

Said,  are  admissible  in  evidence  against 
le  assignee. — Blount  v.  Riley,  471 

33.  kn  objection  to  evidence  nven  in  a  cause 
tried  before  the  passage  of  the  act  of  1851 
on  the  subject,  will  be  held  to  have  been 
properly  overruled,  if  the  ground  of  the 
objection  does  not  appear  in  the  record. — 
Hetler  v.  Decant,  501 

34.  If  a  plea  of  license  answers  the  grava- 
men 01  the  declaration,  proof  of  Uie  li- 
cense will  defeat  the  suit.^-Ct>Ri;i»n  v.  The 
WkUe  Water  Valley  Canal  Company,    506 

35.  The  rule  that  objections  to  evidence 
ahould  be  shown  by  the  bill  of  exoeptions, 
refers  to  canes  in  which  the  testimony  has 


been  admitted,  and  not  to  tlioae  in  which 
it  has  been  rejected.— Oiare  t.  Qare  el  al., 

523 

36.  To  sustain  a  set-off  for  money  paid  as 
a  replevin-bail,  proof  must  be  niade  of 
the  entry  of  replevin-bail. — Walker,  Bxe- 
etOor,  V.  Clymer,  525 

37.  Confessions  made  by  a  prisoner  after  he 
has  been  professionally  advised  of  their 
effect,  are  admissible  in  evidence  against 
him.^HamUton  v.  The  State,  552 

EXCBPTIOKS. 
See  pRAoncK,  13,  14. 

EXECTJTIOir. 

See  AMQfnMKNT,  3, 4.    RiTLKViH-Baii.,  9. 3, 
4,  5.    Vsirooa  jjcd  Pdbcbiskk,  10,  II. 

EXECUTORS  AND  ADMINISTRA- 

TORS. 

See  AnMiNisTRAToa's  Sale.  Culdc  AGAimr 
A  Decedekt's  Ebtatk.  Ouasdiax  axd 
Waed,  7.    Wills,  3, 4. 

1.  If  an  administrator  undertakes,  in  writ- 
ing, to  pay  a  debt  of  the  intestate  when 
assets  snail  come  to  hia  hands,  he  may  be 
sued  on  the  undertaking,  after  the  receipt 
of  such  assets,  in  his  iiraividual  capacity, 
and  the  judgment  against  him  will  be  ae 
bonie  praprm. — Carter  v.  Thomas,        213 

2.  The  administrator  of  the  legal  holder  of 
a  note,  has  the  right  to  assign  it. — Tha- 
moo  V.  Reitter,  Administrator,  369 


EXTORTION. 

A  county  treasurer  who  exacts  and  receives 
from  a  tax-payer  a  fee  as  for  a  distress  and 
aale  of  his  goods  for  taxes,  when  none 
have  actually  been  made,  is  guilty  of  ex- 
tortion.-*TAe  StaU  y.  burton,  93 


FELONT. 
See  OoxMON  Plbas. 

FERRIES. 

1.  The  right  to  establish  public  ferries  re- 
sides in  the  legislature;  and  the  extent  of 
the  ferry-right  conferred  depends  npon 
the  terms  of  the  legislative  grant — BuA 
y.  The  Peru  Bridge  Company,  21 

2.  A  simple  grant  of  a  right^o  eatablish  a 
public  ferry  will  not  m  construed  to  be 
exclusive,  but  subject  to  anch  futere  ^pmta 
as  the  public  convenience  may  reqnira. 

Ihid. 


INDEX. 


607 


3.  The  R.  8.  1838  do  not  confer  npon  the 
first  grantee  of  a  feiry-privile^,  the  ex- 
clusive right  to  maintain  a  ferir  at  the 
point  where  the  same  may  be  established, 
out  reserve  the  right  to  establish  bridges 
or  other  ferries  at  the  same  point,  when 
the  public  convenience  shall  require  them. 

Ibid. 

4.  The  circumstance  that  the  boards  of  com- 
missioners of  the  several  counties  have 
authority,  by  law,  to  establish  ferries, 
does  not  affect  the  right  of  the  legislature 
to  exercise  that  power.  Jbid. 

5.  An  irregularity  in  the  proceeding  of  the 
defendants  in  executing  the  writ  of  ad 
quod  damnum  authorised  by  their  charter 
could  only  be  taken  advanta^  of  by  the 
owners  of  the  soil  appropnated  by  the 
defendants.  Ibid. 

FOBEOLOSIJRE. 
•  Ste  Ghanoxrt,  15,  17, 18. 

FOREIGN  JUDGMENT. 
See  JvDQUxar,  2. 

FORFEITURE. 
See  Lease,  1,  3,  3. 

FORGERY. 

m 

1.  Upon  the  trial  of  a  priscmer  on  an  in- 
dictment for  foreeiy  in  passing  a  counter- 
feit bank-bill,  £e  Court  allowed  a  wit- 
ness to  state,  in  answer  to  a  question  of 
the  prosecuting  attorney,  the  names  of 
persons  who  were  competent  judges  of 
the  genuineness  of  baDk-oills.  Held,  that 
there  was  no  error  in  this.-*JlfcCartney  v. 
The  StaU,  353 

3.  Upon  the  trial  of  such  an  indictment  the 
state  may  prove,  in  order  to  show  the  de- 
fendant'^s  criminal  intent,  that  about  the 
time  the  bill  was  passed,  he  uttered  other 
counterfeit  bills  on  the  same  bank  and  on 
other  banks;  and  the  fact  that  indictments 
against  the  defendant  are  pending,  or  have 
been  tried,  for  the  passing  of  such  other 
notes,  will  not  affect  the  admissibilitv  of 
the  evidence.  Ibid. 

3.  The  state  may  also  prove  what  the  de- 
fendant said  at  the  time  of  passing  the 
bill  described  in  the  indictment,  in  regard 
to  it.  Ibid. 

4.  At  the  trial  upon  such  an  indictment,  the 
Court  instructed  the  jury  that  if  they  were 
satisfied  that  tiie  aefendant  uttered  in 
payment  and  put  away  the  note  described 
in  the  indictment;  that  it  was  forged  and 
false,  and  that  the  defendant  knew  it  to 
be  so,  and  put  it  npon  tibe  person  named 
in  the  indxetment,  with  intent  to  defraud 


him;  no  other  proof  of  the  existence  of 
the  bank  upon  which  it  purported  to  be, 
was  necessary.  Held,  that  the  instruc- 
tion was  correct.  Ibid. 

FORMER  RECOVERY. 

Debt  on  the  official  bond  of  a  justice  of  the 
peace.  Breach,  the  non-payment  of  mo- 
ney collected  by  the  justice  to  the  party 
entitled.  Plea,  a  former  recovery.  It  ap- 
peared, on  the  trial,  that  in  the  former 
suit  pleaded,  which  was  on  the  same  bond 
and  oetween  the  same  parties,  the  plain- 
tiff obtained  judgment  for  several  sums 
of  money  which  had  been  collected  by 
the  justice  and  not  paid  over;  but  that 
two  ci  the  sums  collected  by  Uie  justice 
and  not  paid  over  by  him,  had  been  omit- 
ted, by  mistake,  in  taking  the  former 
judgment.  This  suit  was  brought  to  re- 
cover those  two  sums.  Held,  that  the 
former  recovery  was  not  a  bar  to  the  pre- 
sent suit.— ByrAet  et  al,  v.  The  State  ex  rel. 
Sihen,  948 

FRAUD. 

See   Chancxet,  13,  14.     Dkuvkrt   Boitd. 
Paetmsbs,  2.    pLEAniico,  4.    Piuotige,  23. 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Fkattda. 

FRAUDULENT  OONVEYANOK 
See  Chanoiet,  90. 

1.  A  conveyance  of  land  by  father  to  son, 
without  a  valuable  consi<kration,  and  for 
the  purpose  of  defrauding  existing  credit- 
ors, is  void  as  against  such  creditors,  but 
valid  between  the  parties;  and,  where  the 
lands  have  descended  to  the  heirs  of  the 
grantee,  a  Court  of  chancery  will,  upon 
Die  application  of  such  creditors,  set  aside 
the  sale  as  to  them,  and  order  the  land  to 
be  sold  to  pay  their  claims  and  costs;  and 
the  heirs  of  the  ^antee  will  be  entitled 
to  the  surplus, — Burteh  et  al.  v.  EUioU,  99 

2.  If  the  party  who  has  paid  the  considera- 
tion for  land  and  is  entitled  to  a  deed,  has 
the  land  conveyed  for  his  use  to  another, 
the  latter  holds  the  land  simply  in  trust 
for  the  former,  and  it  is  liable  to  execu- 
tion, under  the  R.  S.  1843,  upon  any  judg- 
ment against  the  person  for  whose  use  it 
is  held.— reoM  ef  al.  v.  Dae,  139 

3.  Where  a  judgment-debtor  colludes  with 
a  third  person  and  procures  land  to  be 
conveyed  to  the  latter  to  defraud  judg- 
ment-creditors, the  land  is  liable,  under 
the  R.  S.  1843,  to  execution  npon  the 
judgment.  Ibid, 
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4.  A  frandalent  conrejance  of  land  made 
and  received  for  the  purpose  of  preventing 
its  being  subjected  to  the  payment  of  an 
existing  debt,  but  without  anjr  intention 
to  defraud  subsequent  creditors,  will  not 
be  set  aside,  in  equity,  upon  the  applica- 
tion of  a  creditor  whose  debt  was  con- 
tracted after  the  deed  of  convej'ance  was 
made  and  recorded. — Jjffnch  v.  Raleigh  tt 
al.,  273 

&.  Where  a  fraudulent  conveyance  of  land 
has  been  made  and  received  to  avoid  the 
payment  of  an  existing  debt,  with  an 
agreement  for  a  reconveyance  upon  a  re- 
payment of  the  purchase-money  and  the 
expenses  of  improvements,  a  creditor  of 
the  grantor  whose  debt  was  contracted 
after  the  deed  was  made  and  recorded,  if 
occupying  the  position  of  a  junior  mort- 
gagee or  creditor  entitled  to  redeem,  can- 
not institute  proceedings  for  that  purpose, 
after  the  death  of  the  grantor,  unless  be- 
fore his  decease  he  obtained  judgment 
against  him,  or  an  administrator  has  been 
appointed.  Ibid. 

6.  A  sale  of  land  made  by  a  vendor  during 
ihe  pendency  of  a  suit  against  him,  by  col- 
lusion with  the  vendee,  to  prevent  the  col- 
lection of  an  anticipated  judgment,  will 
be  set  aside  in  equity,  as  against  the  ven- 
dee or  his  fraudulent  assignee,  upon  the 
application  of  the  judgment-creditor;  and 
the  fact  that  the  vendee  paid  a  full  consi- 
deration for  the  land  wiU  make  no  differ- 
ence.— Rogtf  et  al,  v.  £oan«,  574 

7.  To  make  the  deed  of  a  fraudulent  grant- 
or valid  in  the  hands  of  the  purcnaser, 
as  against  the  creditors  of  the  grantor,  it 
is  not  enough  for  him  to  show  that  he 
has  paid  an  adequate  consideration;  but 
he  must  show,  in  addition,  that  he  made 
the  purchase  in  jrood  faith,  innocent  of 
any  xnowledge  of  or  participation  in  the 
fraudulent  designs  of  the  vendor.      Ihid. 


FREIGHT. 

A.,  the  owner  of  a  flat-boat,  undertook  with 
B,,  for  a  certain  sum,  to  transport,  from 
Cavin^on,  Indiana,  to  New  Orleant,  Lou- 
iaiana,  3,771  bushels  of  com  to  be  deli- 
vered at  the  latter  place,  without  delay, 
to  C.  or  his  assigns,  in  like  good  order  as 
at  the  place  of  shipment,  the  unavoidable 
dangers  of  the  river  navigation  or  fire  ex- 
cepted. In  pursuance  of  his  undertaking, 
A.  proceeded  on  the  voyage  with  his  boat 
ana  said  cargo,  until  the  £>at,  when  with- 
in about  250  miles  of  Nett  OrUant,  sunk, 
and  the  whole  cargo  was  lost.  Held,  that 
A.  could  not  recover  the  freight,  or  any 
part  of  it. — HoUidajf  v.  Coe,  2i6 


FUGITIVES  FROM  LABOR. 
See  CoxsTiTUTiosTAL  Law. 

G. 

GAMING. 
See  Imdiotmxnt,  11, 12. 

GOODS  SOLD  AND  DELIVERED. 

See  Ck>XTaACT,  7.    Lkasb,  5. 

A.  sold  to  B.  nine  cribs  of  com,  at  20  cents 
a  bushel,  with  a  warranty  that  tJ&ey  con- 
tained 2.500  bushels,  and  an  agreement 
that,  if  they  did  not,  A.  would  supply  t^e 
deficiency.  The  sum  to  be  paid  for  the 
2,500  bushels  was  agreed  on,  and  time 
was  given  for  the  payment;  and  the  cribs 
of  com  were  left  with  A.,  as  B/a  agent, 
to  be  taken  care  of  for  B,  Held,  that,  as 
between  A.  and  B.,  the  sale  was  complete. 
Held,  also,  that  B.  had  no  lien  on  the  com. 
Held,  also,  that,  supposing  there  was  not  « 
such  a  change  of  possession  aa  is  con- 
templated by  8.  8,  c.  33,  R.  S.  1643,  yet 
even  as  between  B.  and  a  subsequent 
bona  fide  purchaser  from  A.,  the  sale  to 
B,  was  valid. — Slaan  v.  Kingore  et  al,, 

549 

GRANT. 
iSeeFnutii8,l,2,3,4. 

GUARANTOR. 
See  WiTNxsB,  6. 

GUARANTY. 
See  Provusort  Note,  14. 

GUARDIAN  AND  WARD. 

1.  A  guardian  may  invest  the  moftey  of  his 
ward  in  real  estate,  under  an  order  of  the 
proper  Court. — Sherry  v.  San^mrry,     320 

2.  If  he  converts  it  into  real  estate,  without 
such  an  order,  he  may  be  liable  to  answer 
for  any  loss  that  may  follow,  and  the 
ward  will  have  the  option,  when  'he  ar- 
rives at  full  age,  to  accept  the  real  estate, 
or  to  refuse  it,  convey  it  to  hia  guardian 
and  require  the  purcnase-money  and  in- 
terest. If  he  accepts  the  real  estate,  with 
a  full  knowledge  of  all  the  facta,  and 
without  fraud  on  the  part  of  the  guardian, 
he  will  be  bound  by  the  acceptance. 

nrid. 

3.  So  the  ward  may,  on  arriving  at  full  age, 
purchase  property  from  hia  late  guardian ; 
and  although  such  a  purrhaae  will  be 
closely  scrutiniced  by  a  Court  of  equity, 
yet,  if  fairly  made,  it  will  stand.       /M. 
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4.  A  guardian  contracted  vith  his  ward, 
two  yeani  before  the  latter  arrived  at  full 
age,  to  sell  to  him  a  tract  of  land,  for  a 
Bum  agreed  upon.  The  ward  went  into 
poAseMion,  aod  remained  there  till  he  at- 
tained to  his  majority,  and,  hence,  knew 
the  location,  quality,  and  value  of  the  land. 
With  this  knuwledge,  and  without,  so  far 
as  appeared,  any  undue  influence  on  the 
part  of  the  guardian,  he  accepted  a  deed 
for  the  land  after  he  became  of  full  a^e, 
and  subsequently  retained  the  possesHion 
and  use  of  it  for  fifteen  months,  without 
objection.  Held,  that  the  ward  could  not 
have  the  sale  set  aside  and  compel  the 
^ardian  to  account  for  the  purchase- mo- 
ney. Ibid. 

5.  A  direction  or  order  given  to  a  guardian 
by  a  Probate  Court,  within  the  sphere  of 
its  jurisdiction,  caunot  be  impeacned  col- 
laterally, except  for  fraud.  Ibid. 

6L  An  order  of  the  Prubate  Court  to  a  guar- 
dian to  invest  money  of  his  wards,  with- 
out defining  the  amount,  in  the  comple- 
tion of  an  unfinished  distillery,  accoraing 
to  their  interests  therein,  was  held  to  jus- 
tify a  reasonable  prudent  expenditure  for 
the  purpose.— ParJun  et  al.  v.  Dobesber- 
ger,  389 

7.  The  money  of  the  wards  being  in  the 
hands  of  their  father's  administrator,  the 
latter,  under  the  direction  of  the  guardian, 
made  expenditures  of  the  money  in  the 
completion  of  the  distillery.  Held,  that 
the  administrator  was  entitled  to  a  credit, 
upon  settlement  of  the  estate,  so  far  as 
bis  expenditures  were  made  with  reason- 
able care  and  judgment.  Ibid. 

H. 

HABEAS  CORPUS. 

1.  A  prisoner  who  has  applied  for  a  writ  of 
habtoB  corpus  to  be  let  to  bail,  may,  upon 
the  refusal  of  the  judge  to  allow  him  to 
give  bail,  prosecute  a  writ  of  error  from 
such  judgment  to  the  Supreme  Court. — 
Lumm  y .  The  State,  293 

3.  The  judge,  hearing  such  application, 
may,  under  the  R.  S.  1843,  cause  notice 
to  oe  given  to  the  party  interested  in  re- 
sisting it,  or  his  attorney,  and  witnesses 
to  be  summoned  to  testify  in  the  premises; 
and  may  fully  investigate  the  case.   Ibid. 

3.  A  prisoner  indicted  for  murder  in  the 
first  degree,  may  sue  out  a  writ  of  habeat 
earpuB  to  be  let  to  bail,  and,  upon  proof 
that  he  is  guilty  of  a  bailable  nonucide, 
he  should  m  allowed  to  give  bail.     Ibid. 

HEARSAY. 

Sm  EVIDBVOX,  14. 

Vol.  III.— 77 


HEIR  AT  LAW. 
Su  Descekt,  1, 2, 3.    Will,  4. 

HIGHWAY. 
Se$  Remedy,  2. 

1.  Thr  Circuit  Court,  upon  an  appeal  from 
an  order  of  the  board  of  county  conimia- 
sionerii  establishing  a  change  of  a  certi^in 
road  in  the  county,  set  aside  the  report  of 
the  viewe  s;  but  no  bill  of  exceptions  was 
then  taken,  nor  did  it  appear  on  what 
gniund  the  report  was  set  aside.  Held, 
that  it  must,  therefore,  be  presumed  to 
have  been  done  correctly. — Ptabody  et  fd. 
v.  Sweet,  514 

2.  The  board  of  commissioners,  upon  appli- 
cation and  tlie  report  of  viewers,  maae  an 
order  establishing  a  change  of  a  road  in 
the  county-  On  appeal,  the  Circuit  Court 
dii^missed  the  suii.  There  was  n«)  proof 
thai,  before  the  application  for  the  ap- 
pointment of  viewers,  the  public  had  been 
notified  of  the  application,  as  required 
by  the  R.  S.  184j,  either  by  porting  up 
notices  thereof  in  three  public  places  for 
at  least  twenty  days,  or  by  publishing  the 
notice  in  a  newspaper  of  the  county. 
Held,  that  the  want  of  such  proof  was  a 
sufficient  reason  for  dismissing  the  suit. 

Ibid. 

HORSE-RACE. 

1.  To  support  an  indictment  as^lnst  a  de- 
fendant for  knowingly  suffering  his  horse 
to  be  run  in  what  is  commonly  called  a 
horse-race,  along  a  public  highway,  it  is 
not  necessary  to  prove  that  a  b  t  or  wager 
was  made,  or  a  distance  to  be  run  agreed 
upon,  or  that  judges  were  appointed  to 
decide  upon  the  result  of  the  race. — Wat- 
9on  y.  The  St^tte,  123 

2.  Upon  the  trial  of  such  an  indictment, 
evidence  that  the  race  was  run  along  a 
road  leading  from  one  specified  town  to 
another  in  the  county,  ^c,  is  sufficient, 
prima  facie,  to  sustain  the  avermenl  that 
the  road  in  question  was  a  public  high- 
way. Ibid. 

3.  In  an  indictment  for  suffering  a  hor^  to 
be  run  in  a  horse-race  along  a  public  high- 
way, the  termini  of  the  highway  need  not 
be  stated.— TA<  State  v.  Armstrong,     139 

HUSBAND  AND  WIFE. 

See  AcKNOWLEDOMXirr.  Oonvxtanox,  5. 
DowKa,  5,  6.  Plxadixo,  44.  Tttouiato- 
BT  Nona,  30, 31. 

1.  If  a  wife,  at  the  tinw  of  her  maniaffe,  is 
aeiMd  of  an  estate  of  inheritance  in  land. 
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the  huBbttnd,  upon  the  marriage,  becomes 
possossM  of  an  estate  therein  during  their 
joint  lives,  which  he  may  convey. — But- 
ierjield  tt  al.  v.  Bfall,  203 

2.  An  attempt  bv  a  hu'^bnnd  possessed  of 
such  an  e8tat«',  :o  ctuive'y  the  fee  of  the 
land,  will  not  rend«T  hin  di^ed  ineflectual 
to  convey  bitt  actual  extate.  Ibid. 

3.  A  husband  who  comes  into  possession 
of  moneys  held  by  his  wife  in  trust,  whe- 
ther as  ner  administrator,  or  otherwise, 
is  held  as  a  trubtee,  and  may  be  compelled, 
in  chancery,  to  account  for  it. — KeuUr  y. 
Howe  et  vs.,  268 

4.  Where  the  subject-matter  of  a  bill  against 
husband  and  wife  relates  to  the  iimerit- 
ance  of  the  wife,  a  decree  against  both 
upon  the  answer  of  the  husband  on  be- 
half of  himsi4f  and  the  wife  confessing 
the  bill,  is  erroneous. — Work  et  al.  v. 
Doj^  et  al.,  436 

5.  It  is  error  to  render  a  decree  by  default, 
in  Buch  a  case,  against  a  married  woman. 

Ibid. 

I. 

IMMATERIAL  ISSUE. 

Se€  PlucTioi,  68. 

In  assumpsit  against  the  jud&^ent-plain- 
tiff  to  recover  an  excess  of  interest  re- 
ceived by  him  on  the  judgment  over  the 
legal  rate,  he  pleaded  to  the  declaration 
tliat  he  did  not  take  and  receive  the  same, 
nor  did  he  promise,  ^c,  within  one  year 

ereyious  to  the  commencement  of  the  suit, 
pon  this  plea,  the  plaintiff  took  issue. 
held,  that  the  action  not  havitiff  been 
brought  under  the  provisions  of  the  sta- 
tute, to  recover  the  whole  of  the  interest 
paid  as  illegal,  the  issue  raised  was  an 
immaterial  one. — Berry  y.  Makepeace,  154 

IKADEQUACy  OF  PRICE. 
See  Salk,  1. 

INDICTMENT. 

See  Hoesk-Race,  1, 2, 3. 

1.  An  indictment  for  murder  in  the  first  de- 
gree, was  found  in  the  Decatur  Circuit 
Court,  at  tho  April  term,  lb51,  and  con- 
cluded rovtraformatn  etaiuti.  By  the  sta- 
tute of  1^43,  the  punishment  of  tnat  crime 
was  death.  By  the  act  of  1846,  the  pun- 
ishment is  either  death  or  imprisonment 
in  the  state  prison  at  hard  laoor  during 
life,  at  the  discretion  of  the  jury.  HeMf 
that  the  conclusion  of  the  indictment  in 
the  singular,  to-wit,  contra  Jormam  etatu- 
It,  was  correct.— B<nn«<l  y.  TheStaU,  167 


3.  Indietmeot  agftinat  C.  for  keeping  m  pub- 
lic nuiaanoe.  The  offense  was  charged 
as  follows:  That  said  C,  late,  Ac.,  on, 
Ac,  at,  Ac,  in  and  upon  a  public  street 
within  the  limit*^  of  the  town  of  R.,  in 
said  county,  did  then  and  there  unlawful- 
ly, on  said  Ktreet,  erect,  continue,  and 
maintain,  on  other  days  and  times  thence- 
forward, for  the  space  of  three  months 
then  next  following,  by  then  and  there,  in 
the  public  street  aforesaid,  in  the  limits 
of  the  town  aforesaid,  in  the  county  afore- 
said, on  the  days  and  times  aforesaid,  in 
the  public  riew  of  the  inhabitants  oi  said 
town  and  other  citizens  of  the  state  of  In- 
diema  who  were  wont  and  accustomed  tp 
pass  and  repass  on,  in,  and  through  aaid 
street,  erecting,  keeping,  and  letting  to 
mares  a  certain  stallion  which  he,  the  baid 
C,  did  then  and  there  unlawfully  keep 
and  let  to  mares,  Ac  Held,  that  the  in- 
dictment sufficiently  showed  that  C.  had 
not  provided  an  inclosure  in  which  his 
stallion  was  let  to  mares;  and,  though  neg- 
ligently drawn,  substantially  describra 
the  offense.— Crane  y.  The  StaU,  193 

3.  An  indictment  for  retailing  spirituous  li- 
quor, charged  that  the  liquor  was  sold  to 
a  person  whose  name  was  unknown  to 
the  grand  jurora.  One  witness  only  was 
examined  at  the  trial,  and  he  testified  to 
whom  the  liquor  was  sold,  that  he  was  a 
witness  before  the  grand  iuiy  when  the 
indictment  was  found,  ana  that  he  then 
knew  the  name  of  the  person  to  whom 
the  liquor  was  sold,  and  would  hare  dis- 
closea  the  name  to  the  grand  juTj  if  they 
had  inquired  what  it  was.  Held,  that  as 
the  grand  jury,  upon  proper  inquiry  of 
the  witness,  could  have  ascertained  the 
name,  the  indictment  could  not  be  sus- 
tained.—BM^cC  y.  The  State,  403 

4.  Section  121  of  the  general  road  law  of 
1849,  which  proyides  a  remedy  by  action 
of  debt  at  the  suit  of  the  supervisor  for 
the  obstructing  of  a  public  highway,  does 
not  take  away  the  remedy  by  indictment 
authorized  by  s.  65,  c.  S3,  R.  8. 1843,  for 
the  same  offense,  but  furnishes  a  cumula- 
tive remedy.— 7^  State  r.  Vvt,  447 

5.  The  charge  in  an  indictment  was  as  fol- 
lows: That  the  defendant,  on,  Ac.,  at, 
Ac,  unlawfully  sold  to  one  J.  W.  a  quan- 
tity of  spiritual  liquors  by  retail,  less  than 
a  quart,  to-wit,  one  half-pint  of  aptrtlueiia 
liquor,  for  five  cents  in  money,  he,  the 
defendant,  not  being  licensed  to  yend 
epiritual  liquors  by  retail;  contrary,  ^. 
Held,  that  the  indictment  was  not  bad  for 
using  the  word  epiritual  instead  of  ^ririt- 
uou9.—The  Stale  y.  Clark,  451 

6.  An  indictment  charged  that  A,  B.,  on, 
^.,  at,  d^Ct  with  force  and  arms  broke 
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and  enter<Hl  in  and  upon  the  close  and 
land  of  C.  D.,  there  situate,  (describing 
it,)  and  then  and  there  took  and  removed 
from  said  land  a  portion  of  the  timber  of 
a  poplar  tree,  'which  timber,  so  removed 
\>j  said  B.,  was  of  the  value,  Ac,  with- 
out license,  Ac.  Held,  that  the  indict- 
ment was  not  defective  for  not  alleging 
that  said  portion  of  said  tree  was  "  then 
and  there'^  of  the  value  stated. — The  State 
T.  Blackwell,  §29 

7.  An  indictment  for  keeping  a  gaming- 
house was  held  not  to  be  oad  for  cnarging 
that  the  defendant  kept  a  house  instead 
of  hia  house  to  be  used  for  gaming,  the 
latter  term  beinfi^  employed  by  the  statute 
defining  the  oirense. — The  State  r.  Hub- 
bard, 530 

8.  Indictment  for  gaming,  containing  two 
counts;  the  first  for  money  won,  and  the 
second  for  money  lost,  at  a  bet  upon  the 
result  of  a  game  of  cards  placed  by  the 
defendant  and  others.  The  indictment 
did  not  state  whether  the  bet  was  made 
with  the  persons  played  with,  or  with  a 
third  person.  Held,  that  the  indictment 
was  bad.— Tfte  StaU  v.  Stailin^i,         531 

9.  A  count  in  an  indictment  on  the  statute 
relative  to  lotteries  was  substantially  as 
follows:  That  the  defendant,  on,  <&c.,  at, 
Ac.,  unlawfully  made  a  certain  lottery  for 
a  division  of  property  to  be  determined 
by  chance,  the  making  of  which  not  be- 
ing authorized  by  law,  contrary  to  the 
statute.  Held,  that  the  indictment  was 
bad,  after  judgment,  for  not  stating  the 
species  of  property. — Markle  v.  The  State, 

535 

10.  It  is  a  general  rule  that  whatever  is  es- 
sential to  the  gravamen  of  the  indictment 
must  be  set  out  particularly.  Ibid, 

11.  An  indictment,  under  the  R.  3. 1843, 
was  as  follows:  The  grand  jurors  im- 
panneled,  Ac.,  upon  their  oath,  present 
that  A.  B.,  on,  Ac,  at  the  county,  ifrc., 
aforesaid,  and  continuously  from  that  day 
until  the  day  of  the  finding  of  this  bill  of 
indictment,  had  and  possessed  a  house,  a 
room,  a  shed,  and  a  tenement,  situate  in 
said  county,  and  that  said  B.  there,  dur- 
ing all  the  time  aforesaid,  did  keep  and 
suffer  his  said  house,  room,  shed,  and 
tenement,  to  be  used  and  occupied  for 

Sming,  contrary,  Ac.  Held,  that  the  in- 
stroent  was  good.  Held,  also,  that  to 
sustain  the  indictment,  it  was  sufficient 
to  prove  that  the  defendant  kept  either 
of  tne  places  specified,  for  any  length  of 
time,  to  be  usea,  Ac,  for  gaming. — McAl- 
pin  V.  The  StaU,  567 

19.  To  sustain  the  indictment,  it  is  not  es- 
sential to  prove  that  the  gaming  actually 


took  place  at  the  house,  but  the  commis- 
sion of  the  offense  may  be  inferred  from 
circumstances.  Ibid. 

13.  Indictment,  under  the  R.  S.  1843,  against 
A.  B.,  containing  two  counts.  The  se- 
cond, afterthe  usual  introduction,  charged 
that  the  said  A.  B.,  on,  <fec.,  at  and  in  the 
county  aforesaid,  [the  county  of  P.,]  did 
then  and  there  knowingly  keep  and  suffer 
his  house  in  which  he  Icept  nis  grocery 
to  be  used  and  occupied  for  the  purpose 
of  gaming  at  and  with  card.s,  for  money 
ana  other  valuable  articles;  contrary,  Ac. 
Held,  that  the  indictment  was  sufficient. 
—The  State  v.  Staker,  570 

14.  It  is  error  to  quash  an  indictment  con> 
taining  a  good  count.  Ibid. 

15.  An  indictment  for  retailing  spirituous 
liquor,  charged  the  sale  to  have  been  made 
ly  A.  and  B.  to  C.  The  evidence  showed 
that  A.  and  B.  had  each  sold  spirituous 
liquor  by  retail  to  C,  at  different  times,  at 
the  same  bar  and  in  the  same  house,  but 
no  joint  sale  was  shown,  nor  that  either 
participated  in  the  act  of  the  other.  Held, 
that  the  indictment  was  not  sustained. — 
FarreU  et  al.  v.  The  StaU,  573 

INDORSER. 

See  Bills  of  Ezchanok,  3,  5,  8,  9.  Prom rs- 
soBT  NoT»,  5,  7,  8,  9,  10, 11, 12,  24, 30, 
31. 

INFANT. 
See  PaAOTioE,  32,  33. 

INFORMATION. 

See  Common  Pleas,  2. 

A.,  a  minor,  contracted  with  B.  to  work  six 
months  for  B.  at  10  dollars  a  month;  and 
if  he  failed  to  work  out  the  time  he  was 
to  receive  no  pay.  Having  worked  for  B. 
about  three  months,  he  left  B.  without  as- 
signing any  reason  therefor,  and  being 
yet  a  minor,  sued  B.  for  his  labor  during 
said  period  at  13  dollars  a  month.  Held, 
that  the  contract  was  a  voidable  one. 
Hdd,  also,  that  A.  having  avoided  it  by 
leaving  B.'»  service  and  commencing  the 
suit,  the  suit  was  sustainable. — DaUat  ▼. 
HolUngnoorth,  537 

INJUNCTION. 

1.  An  order  of  iniunction  j^anted  by  a  cir- 
cuit judge,  in  tne  vacation  of  the  Court, 
is  an  interlocutory  order  of  the  Circuit 
Court,  within  the  meaning  of  section  70, 
of  chapter  37,  of  the  R.  S.  1843.  — Tie 
Michigan  Central  Railroad  Company  et  al, 
T.  The  Northern  Indiana  Railroad  Ompa- 
ny  €t  oi.,  239 
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%  From  inch  an  order  an  appeal  liei,bj 
Tirtua  of  said  section,  to  Uie  Supreme 
Court  Ibid. 

3.  The  Appeal  i^  reqnirt'd  hy  thp  statute  to 
be  taken  at  th"  time  when  the  order  of  in* 
junction  is  ^raned  Jhid. 

4.  The  perod  of  two  day  afti»r  the  order 
of  iiijiiiirtioii  wns  trrant4><l.  \ras  heM,  un- 
d«'r  the  circum«l;inc«  s  of  the  pn-sent  case, 
to  be  at  the  tinu*  of  tfraiit'iig  the  order, 
within  the  meaning  of  t)ie  Btatute.    Ibid. 

5.  The  ^rantin^  uf  an  appeal  in  the  vaca- 
tion of  the  Circuit  Court,  without  notice 
to  tlie  adver-e  party,  from  an  order  of  in- 
junction granted  by  the  judi^e  of  the  Cir- 
cuit Court  in  VHcation,  dot  H  not  deprive 
the  appellee  from  being  heard  upon  the 
Bufliciencv  of  the  injuncr  ion -bond,  or  whe- 
ther the  appeal  was  granted  in  due  time; 
bur  the  want  of  a  sufficient  bond,  or  the 
fact  that  the  appeal  was  not  taken  in  due 
time,  may  be  shown  on  a  motion  to  dis- 
miss the  ap|>eal.  Ibid. 

6.  The  act  of  1847,  "to  amend  the  provi- 
sions of  the  37th  chapter  of  the  Revised 
Code,"  does  not  affect  the  right  of  the 
party  aggrieved  to  apfieal,  at  the  time  of 
inakin(r  ine  order,  from  a  judge's  order  of 
injunction  granted  in  vacation.  Ibid. 

7«  An  injunction  should  not  be  granted,  un- 
der the  R.  8.  184.'i,  till  the  adverse  party 
has  had  ten  days'  notice  of  the  time  and 
place  of  hearing  the  application  therefor, 
unless  the  bill  shows  an  urj^^enl  necessity 
that  th«*  injunction  should  be  granted  be- 
fore notice  can  be  given,  and  that  an  emer- 
gency exists  which  the  con  plainant  could 
not,  by  reasonable  diligence,  have  pre- 
vented —  The  Indiana  Central  Railway 
Company  T.  The  State  of  Indiana  et  ul, 

421 

8.  The  fact  that  the  Indiana  Central  Railtoay 
has  been  located  on  some  part  of  the  tract 
of  bO  acres  of  land  purchased  for  the  use 
of  the  institution  for  educating  the  deaf 
and  dumb,  does  not,  alone,  authorize  the 
conrlusicn  that  the  uses  and  purposes  for 
which  the  institution  was  located  on  such 
tract  would  be  so  materially  interfered 
with  as  to  justify  tlie  enjoining  of  the 
company  from  crossing  it. 

INSOLVENCY. 
Sae  PaoM UBoar  Kotes,  13. 

INSTALMENT. 
See  Cbaitceet,  10.    Vendor  and  Pcrcba- 

8KB,  5. 

INSTITUTION  OP  THE  STATE  POR 

EDUCATING  THE  DEAP  AND 

DUMB. 

See  Iiuuiroriox,  8. 


INSTRUCTIONS  TO  THE  JURY. 

See  Down.  2.    PaAcnoc,  49, 7 1 . 

1.  Exceptions  to  the  instructions  of  the 
Con  11  lo  the  lury,  will  not  be  noticed  in 
the  Supreme  Court,  unless  they  .npp«'ar, 
by  the  record,  to  have  been  taken  before 
tne  jury  delivered  their  verdict. — Jonee, 
Administrator,  v.  Van  Patten,  107 

2.  It  is  not  error  for  the  Court  to  rcfu«>e  to 
give  an  irrelevant  instruction  to  the  jury. 
-^PkUip*  V.  Doe  d.  Tucker,  123 

3.  The  admission  of  illegal  evidence,  or  tlie 
giving  of  erroneous  innt ructions  to  the 
jury,  cannot  be  ass'gntd  for  error,  unleaa 
such  evidence  or  instructions  are  shown 
by  a  bill  of  exceptions  — HoUiday  v.  Coe, 

26 

4.  Instructions  given  to  the  jury  will  be 
presumed  to  be  correct,  where  the  tran- 
script does  not  profess  to  contain  all  the 
evidence. — Aehoy  v.  Weet,  170 

5.  Irrelevant  instructions,  or  harmless  erro- 
neous instructions,  given  to  the  jury,  fur- 
nish no  ground  for  reversing  a  judgment. 
SJurry  v.  Keynolde,  201 

6.  InstnictioDs  given  to  the  jury  cannot  be 
objected  to  in  the  Supreme  Court,  unless 
they  were  excepted  to  in  ibe  Court  below. 
^Heafton  v.  Colgrote,  265 

7.  Where  an  instruction  given  to  the  jury  is 
such  that  the  party  objecting  to  it  has  no 
ground  to  complain  thereof,  it  will  not  be 
inquired  whether  )he  instruction  was  cor- 
rect as  an  abstract  legal  proposition.— 
Hvff,  Administrator,  v.  Earl,  306 

8.  Instructions  to  the  jury  should  not  as- 
sume that  facts  recapitulated  in  them  have 
been  proved. — Conaway  v.  SJulton,      334 

9.  The  plaintiff's  attorneys  in  the  present 
cause  having  been  improperly  allowed  to 
argue  to  the  jury  that  the  fact  of  the  de- 
fendant's having  procured  a  change  of  ve- 
nue was  a  circumstance  which  should 
weigh  against  him,  the  defendant  asked 
the  Court  to  instruct  the  jury  that  thej 
had  nothing  to  do  with  the  fact,  and  ihat 
it  could  not  properly  prejudice  the  defend- 
ant or  his  cause,  held,  that  the  instruc- 
tion sqould  have  been  given.  Ibid. 

10.  Where  there  is  evidence  before  the  iiiTy 
tending  to  establihh  a  fact,  it  is  the  duty 
of  the  Court,  where  a  specific  inatniction, 
correct  in  point  of  law,  is  asked  for  in 
relation  to  the  fact,  to  gi?e  it.  Ibid. 

11.  Objections  to  instructions  given  to  the 
jury  will  not  be  regarded,  if  the  record 
does  not  show  that  the  instructions  were 
excepted  to  when  they  were  given,  or  at 
any  time  before  the  jury  gave  their  ver- 
ddtt^Hedar  ▼.  De^nt,  SOI 
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13.  Where  au  instruction  given  to  the  jury 
is  objected  to,  but  the  evidence  given  at 
the  trial  is  not  contained  in  the  record, 
and  it  does  not  of  itself  appear  to  bo  ob- 
jectionable, the  verdict  of  the  jury  "will 
not  be  Ket  a<*ide. — Conklin  v.  The  White 
Water  Valiey  Canal  Company,  506 

13.  It  is  not  the  duty  of  the  Court  to  give 
irrelevant  instructions  to  the  juiy. — Ham- 
ilton V.  The  StaU,  552 

INTEREST. 
iSee EviDBXCx, 37.   Judgment,!.  Usuet. 

1.  Interest  is  allowable,  under  the  statute, 
for  a  vexatious  delay  of  payment  for  work. 
MeKinnty  v.  Springer ,  59 

2.  A  justice  of  the  peace  has  no  authority  to 
render  a  judgm  nt  bearing  more  than  le- 
gal interest,  even  by  the  consent  of  the 
parties. — Berry  v.  Makepeace,  154 

3.  A  judgment  was  rendered  by  a  justice  of 
the  peace,  while  the  statute  of  1838  was 
in  force,  by  the  consent  of  the  defendant, 
bearing  10  per  cent,  interest.  Held,  that 
this  was  not  a  valid  contract  under  that 
statute  for  the  payment  of  that  rate  of  in- 
terest. Ibid, 

4.  Where  one  of  several  defendants  in  such 
a  judgment  has  paid  10  p^r  cent,  interest 
thereon,  he  is  a  proper  party  to  sue  for 
the  excess  paid  over  the  legal  rite.    Ibid. 

5.  An  action  for  money  had  and  received 
lies  at  common  law  to  recover  back  an  ex- 
cess of  interest  paid  over  that  established 
by  statute.  Ibid. 

J. 

JOINT  AND  SEVERAL. 

See  Pleadiko,  21. 

Thb  language  of  a  bond  was  as  follows: 
Know  all  men  that  we,  A.  J?.,  C.  D.,  and 
E.  F.,  are  held  and  firmly  bound  unto, 
(be.  in  the  sum,  Ac,  for  the  payment  of 
which,  <&c.,  we  bind  ourselves,  ic,  seve- 
rally and  firmly  by  these  presents.  Held, 
that  the  bond  was  joint  as  well  as  Beve- 
TBl.--WUleyetaL  v.  The  StaU  exrel.  Smith, 

500 

JUDGMENT. 

See  Accord  and  SATisrAcrioir,  3.  Attach- 
ment, 2, 3.  Attorney  at  Law,  3.  Bastardy, 
4, 5.  Clerk  of  the  Circuit  Court.  Evi- 
DE.fCE,  11.  Justice  or  the  Peace,  5.  Mo- 
net  HAD  AND  RECEIVED,  2.      PARTNERS,   1. 

Praotice,  34,  35.    Replevin-Bail,  1. 

\,  A  judgment  upon  the  award  of  referees 
may  properly  indude  interest  from  the 


time  of  the  award  until  judgment  is  ren- 
dered thereon. — Kintner  v.  The  State  ex 
ret.  Skdlon,  86 

2.  To  an  action  brought  upon  a  judgment 
rendered  in  another  state,  the  defendant 
may  show,  by  evidence  dehors  the  record, 
that  he  was  not  within  the  jurisdiction  of 
the  Court  at  any  time  between  the  com- 
mencement of  the  action  and  the  recovery 
of  the  judgment;  and  that  an  attorney 
who  undertook  to  appear  for  him,  had  no 
authority  to  do  so. — aoylan  v.  Whilney  ft 
a/.,  140 

3.  The  Court  has  no  right  to  exclude  such 
evidence  because  the  deposition  contain- 
ing it  contains  also  evidence  tending  to 
prove  that  the  judgment  was  rendered 
upon  a  partnership-debt,  and  that  the  de- 
fendant r  partner  employed  the  attorney 
on  behalf  of,  and  that  judgment  was  ren- 
dered against,  the  firm.  Il»id, 

4.  Trespass  quare  clausumjregit.  Pleas — 
I.  The  general  isstie;  2.  Liberumtenemen- 
tum;  3  and  4.  Leave  and  license  for  a  spe- 
cial purpose;  5.  Leave  and  licenae  gene- 
rally, kepi icat ion  to  the  second  plea,  De 
injuria;  to  the  third  and  fourth,  That  the 
defendant  committed  unnecessary  da- 
mage; to  the  fifth,  De  injuria.  Rejoinder 
to  replication  to  third  and' fouith  pleas, 
that  the  defendant  committed  no  unneces- 
sary damage,  &c.  Verdict  for  the  plain- 
tiff on  the  issue  rai.sed  by  the  third  and 
fourth  pleaH,  and  for  the  defendant  on 
that  raised  by  the  fifth  plea.  Judgment 
for  the  defendant.  Held,  that  the  judg- 
ment was  right. — Redman  v.  Taylor,    iZi 

5.  A  judgment  may  be  discharged  by  the 
receipt  of  assigned  notes  of  a  less  amount 
than  the  judgment  in  satisfaction  thereof. 
^-Jonee  et  al.  v.  Ranaom,  327 

6.  A  judgment  rendered  on  a  new  trial  will 
not  be  reversed  because  the  new  trial  was 
granted  upon  insufficient  grounds,  if  the 
adverse  party  has  admitted  before  the 
Court  below  the  truth  of  a  material  part 
of  the  evidence  to  admit  which  the  new 
trial  was  granted.— /foucifc  v.  Deitz,     385 

7.  The  purchase  by  a  firm  of  a  judgment 
against  one  of  ita  members  and  other  per- 
sons, the  assignment  being  taken  in  the 
name  of  a  member  who  was  not  a  party 
to  the  judgment,  is  not  a  satisfaction  of 
the  judgment. — Owentby  v.  Piatt,       459 

8.  A  note  was  executed  in  Ohio  by  a  citizen 
of  this  state  payable  without  any  relief 
whatever  from  valuation  or  appraisement 
laws  of  Indiana.  Suit  was  brought  upon 
the  note  in  this  state  against  the  maker, 
and  the  Court  rendered  judgment  for  the 
amount  thereof,  and,  also,  that  the  same 
should  be  collected  without  relief  from 
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the  Taluation  laws  of  Indiana.  HM,  that 
the  judgment  that  it  fthould  be  thus  col- 
lected, was  right.— IiOtJe  v.  WkUe  et  al., 

544 

JURISDICTION. 

See  CoimiaBioxEBS,  Board  of.  Comcoir 
Pleas,  1.  J i stick  of  the  Peace,  5.  Prac- 
tice, 24.  PaoBATE  Court,  1.  Replevin, 
2,3. 

At  the  teiTD  of  the  Deeatur  Circuit  Court  in 
which  an  indictment  for  murder  was 
found,  the  defendant  moved  the  Court  for 
a  change  of  venue.  The  Court  granted 
the  moiion,  and  entered,  on  the  Court 
docket,  an  order  for  the  change  of  venue 
to  the  Ripley  Circuit  Court;  but  the  clerk 
neglected  to  enter  the  order  on  the  order- 
book.  A  transcript  of  the  proceedings  in 
the  cau9e  in  the  Deeatur  Circuit  Court,  ex- 
cept said  order  on  the  Court-docket,  was 
made  out  by  the  clerk  of  that  Court  and 
duly  certified  by  him  under  the  seal  of 
the  Court.  That  transcript,  with  the  in- 
dictment and  other  papers  in  the  cause, 
was,  on  the  22d  of  Juh/,  1851,  delivered 
to  the  Clerk  of  the  Rijuey  Circuit  Court, 
who,  on  the  day  last  named,  filed  the 
flame  in  his  office.  After  the  motion  for 
the  change  of  venue  was  made,  several 
witnesses  were  recognized  in  the  Deeatur 
Circuit  Court,  to  give  evidence,  in  the  A^- 
ley  Circuit  Court,  in  the  cause,  and  their 
recognizances  were  recorded  on  the  22d 
of  July,  1851,  in  the  Ripley  Circuit  Court. 
On  the  2dd  of  September,  1851,  the  clerk 
of  the  Deeatur  Circuit  Court  filed  in  the 
clerk's  office  of  the  Ripley  Circuit  Court, 
as  one  of  the  papers  in  the  cause,  a  certi- 
fied statement  of  the  order  for  a  chanee 
of  venue,  as  entered  as  aforesaid  on  the 
Court-docket  of  the  Decatur  Circuit  Court. 
Afterward,  on  the  day  last  named,  the 
parties  appeared  in  the  Ripley  Circuit 
Clourt,  and  the  Court,  on  the  defendant's 
motion,  continued  the  cause  until  the  29th 
of  September,  1851.  The  defendant  then 
objected  to  the  jurisdiction  of  the  Ripley 
Circuit  Court,  on  the  ^ound  that  there 
had  been  no  order,  by  tne  Decatur  Circuit 
Court,  for  a  change  of  venue.  Held,  that 
the  objection  was  correctly  overruled. — 
Bennett  v.  The  StaU,  1 67 

JUROR.  , 

See  Affidavit. 

1.  The  circumstance  that  a  juror  is  related 
to  one  of  the  parties  by  marriage  with  his 
niece,  is  a  sufficient  cause  of  chaUenj?e  bv 
the  adverse  party.— TruWifwer  v.  Webb, 

198 


3.  A  party  may  object  to  the  examination  of 

a  juror  without  oath,  as  to  his  competency; 
but  if  he  permits  the  question  U^  be  put 
to  the  juror,  and  answered  by  him,  with- 
out re(}uiring  him  to  be  sworn,  he  waives 
the  objection.  Ibid. 

JUSTICE  OP  THE  PEACE. 
See  Appeal,  1, 2.    Replevdt,  2,  3. 

1.  Suit  against  an  administrator  and  his 
sureties,  before  a  justice  of  the  peace. 
The  demand  stated  that  the  plaintiff  was 
the  widow  of  the  intestate,  and  entitled, 
under  the  statute,  to  certain  personal  pro- 
perty of  the  estate,  which  property  she 
nad  demanded  of  the  administrator.  That 
statement  was  filed,  with  a  copy  of  tiie 
administration-bond,  as  the  cause  of  ac- 
tion. Held,  that,  under  the  R.  S.  1843, 
the  cause  of  action  was  sufficient — Wott- 
er  Y.  Prather  et  al.,  112 

2.  A  justice  of  the  peace  has  no  authority 
to  render  a  j  udgment  bearing  more  than 
legal  interest,  even  by  the  consent  of  the 
parties. — Berry  y.  Makepeace,  -154 

3.  A  judgment  was  rendered  by  a  justice  of 
the  peace,  while  the  statute  of  1838 
was  m  force,  by  the  consent  of  the  de- 
fendant, bearing  10  per  cent,  interest 
Held,  that  this  was  not  a  valid  contract, 
under  that  statute,  for  the  payment  of  that 
rate  of  interest.  Ibid, 

4.  Where  one  of  several  defendants  in  such 
a  judgment  has  paid  10  per  cent,  interest 
thereon,  he  is  a  propter  party  to  sue  for  the 
excess  paid  over  the  legal  rate.  Aid. 

5.  A  justice  of  the  peace  has  no  jurisdiction 
of  a  cause  where  his  brother-in-law  is  the 
plaintiff;  and  a  judgment  for  the  plain- 
tiff in  such  a  case  is  coram  nonjudiee  and 
void.— />auuofi  et  al  v.  Welle,  398 

6.  The  plaintiff  who  causes  an  execution  to 
be  issued  on  such  a  judgment  and  the  jus- 
tice who  issues  it,  being  thus  related,  are 
liable  in  trespass  de  bonis  asportatia  to  the 
party  whose  goods  are  sold  under  the  ex- 
ecution. Ibid. 

7.  The  name  given  to  an  action,  in  a  jus- 
tice's Court,  is,  under  the  R.  S.  1843,  im- 
material, and  a  statement  of  demand, 
though  very  infonnal,  is  sufficient. — Tay- 
Ur  V.  Webater,  513 

L. 

LACHES. 
See  PaoMiasoRT  Notes,  9, 10. 

LAFAYETTE,  TOWN  OP. 
1.  The  clause  in  the  charter  of  the  town  of 
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L^lenftiU  which  makes  it  the  dutj  of  the 
marshal  to  suppress  all  riots,  disorders, 
disturbances,  and  breaches  of  the  peace, 
and  with  or  without  process  to  apprehend 
all  disorderly  persons  or  disturbers  of  the 
peace  and  convey  them  before  a  justice, 
2kc.,  does  not  autnorize  the  marshal  to  ar- 
rest an  offender,  without  process,  for  a 
breach  of  the  peace,  after  the  offense  has 
been  committed  and  the  disturbance  has 
ceased. — Pow  y.  Beekner  et  al.,  475 

2.  The  marshal  who  makes  the  arrest,  and 
persons  who,  under  his  command,  assist 
nim,  under  such  circumstances,  are  liable 
in  trespass  to  the  party  arrested.        Ibid. 

LANDLORD  AND  TENANT. 

1.  A  person  in  possession  of  land,  with  the 
consent  of  the  owner,  under  a  contract  of 
purchase  which  is  not  completed,  is  a 
mere  tenant  at  will. — Manehektr  et  al,  v. 
Doddridge,  360 

3.  Such  tenancy  determines  by  the  death  of 
the  lessor.  Tlfid. 

LAWRENCEBURGH  AND  UPPER  MIS- 
SISSIPPI RAILROAD  COMPANY. 

The  15th  section  of  the  charter  of  the  LtttD- 
reneeburgh  and  Upper  Mississippi  Railroad 
Compatof  does  not  preclude  the  company 
from  prosecuting  a  writ  of  error  to  the 
Supreme  Court  from  an  award  of  damages 
for  land  taken  by  the  company  in  the  con- 
struction of  their  road,  although  that  sec- 
tion states  that  the  judgment  of  the  Cir- 
cuit Court  shall  be  final. — The  Lavorence- 
hurgh  and  Upper  Mississippi  RaUroad  Com- 
pany Y.StnUh,  253 

LEASE. 

See  Damagbb,  8. 

1.  A  lease  of  land  contained  an  agree- 
ment that  the  lessee  should  pay  a  speci- 
fied rent,  at  periods  stated,  and  should 
he,  at  any  time  during  the  term,  neglect 
or  refuse  to  pay  the  rent  when  due,  he 
thereby  authorized  the  lessor  to  re-enter 
upon  and  take  possession  of  the  premises, 
without  hindrance.  Held,  that  to  work  a 
forfeiture  of  the  lease  for  the  non-pay- 
ment of  rent,  a  demand  of  the  rent  should 
haye  been  made  on  the  premises,  just  biv 
fore  sun -set  of  the  day  when  it  oecame 
due.— Piktiips  y.  Doe  d.  Tucker,  132 

2.  On  this  point,  the  R.  S.  1843  haye  not 
changed  the  common  law.  Jbid. 

3.  The  lease  contained  a  coyenant  that  no 
wheat,  Ac.,  or  other  article,  used  or  grow- 
ing on  the  premises,  should  be  taken  off 
until  the  full  amount  of  the  rent  coming 
to  the  lessor  had  been  paid.    Held,  that 


a  breach  of  this  coyenant  did  not  work  a 
forfeiture  of  the  lease.  Ibid. 

4.  A.  agreed  orally  with  B.  to  sell  B.  his 
farm  for  a  price  specified,  conditionally, 
as  follows:  A.  was  to  go  to  lotoa  to  look 
at  the  country,  and  B.  was  to  furnish  him 
with  a  specified  number  of  land-war- 
rants, when  he  was  ready  to  start.  A. 
was  to  put  B.  in  possession  of  certain 
fields,  forthwith,  which  B.  intended  to 
plant  with  com,  and  was  to  allow  B.  to 
stable  his  horses  in  the  bam  while  he 
was  cultiyating  the  corn.  If  A.  liked 
Iowa  when  he  got  there,  B.  was  to  keep 
the  farm  at  the  price  agreed  upon,  ana, 
in  that  eyent,  was  to  pay  A.  2  aollars^n 
acre  for  two  fields  of  wheat  on  the  farm; 
but  if  A.  did  not  like  Iowa,  there  was  to 
be  no  sale  of  the  farm,  and  B.  wfts  to  pay 
him  rent  for  the  com -ground  at  the  rate 
of  2  dollars  an  acre.  Pursuant  to  the 
agreement,  A.  gaye  to  B.  possession  of 
said  fields  which  were  to  be  put  in  corn» 
which  B.  plowed  and  planted,  stabling 
his  horses  in  the  bam  while  doing  so. 
Held,  that  there  was  no  yalid  contract  for 
the  sale  of  the  land.  Held,  also,  that  the 
agreement  between  the  parties  amounted 
merely  to  a  lease  of  the  corn-ground. — 
Jarvis  y.  Sutton,  289 

5.  After  the  making  of  said  contract.  A, 
agreed  orally  with  B.  to  giye  him  the  rent 
of  the  com-ground,  and  the  wheat  in  a 
wheat-field  on  the  premises,  if  he  would 
relinquish  his  purchase,  A.  at  the  same 
time  pointing  to  the  field.  B.,  afterward, 
pursuant  to  the  agreement,  did  so,  and 
cut  and  carried  away  the  wheat  in  said 
field.  Held,  that  the  agreement  of  A.  was 
without  consideration,  and  that  B.  was 
liable  for  the  yalue  of  the  wheat,  upon  a 
count  for  goods  sold  and  deliyered.  Ibid, 

LEGISLATURE. 

See  Raiuioadb. 

The  legislature  may  take  public  property 
for  any  particular  public  use,  or  delegate 
to  a  company  the  authority  to  do  so»  with- 
out making  any  provision  for  compensa- 
tion.—-7^  Indiana  Central  Railvoay  Com- 
pany y.  The  State  of  Indiana  et  al.,      421 

LETTER  OF  ATTORNEY. 
See  PowKB  OF  Attowst. 

LEX  LOCI. 
See  CoNyzTAifOK,  4. 

LICENSE. 
See  Pleading,  41. 
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LIEN. 
S€e  Goods  sold  and  delitxrxd. 

LIMITATIONS.  STATUTE  OF. 

See  Etidbuce,  13.   Oedek,  3.   Plbadivo,  10. 

1.  Where  work  is  done  and  materials  fur- 
nished iu  coiitinuatioD  of  an  entire  job,  if 
one  of  several  iti'ms  is  within  the  period 
of  the  Ktatute  of  limitaiions,  the  statute 
does  not  bar  the  recovery  upon  anj. — Mc- 
Kinney  v.  Springer,  59 

9.  In  disseisin,  the  statute  of  limitations  in 
force  when  the  suit  was  commenced  and 
tried,  governs  the  case.^ JfancAetter  el  al. 
T.  Doddridge,  360 

3.  A.  died  in  18^.  seized  in  fee  of  a  tract 
of  land  in  this  state.  leaving  B.,  his  son, 
and  0.  and  £>.,  the  children  of  a  deceased 
daughter,  and  others,  his  heirs  at  law. 
B.  was,  at  that  time,  in  possession  of  the 
land  as  a  tenant  at  will.  He  continued 
in  possession  afterward,  claiming  the  land 
under  the  last  wnll  of  ^1.,  which  turned 
out  to  be  invalid,  and  made  lasting  and 
valuable  improvementa  on  the  premises. 
under  a  constant  claim  of  exclusive  title, 
until  his  death,  which  occurred  in  1841; 
after  which  his  widow  continued  in  pos- 
Bessinn  of  the  land,  it  having  been  as- 
bigned  to  her  in  1845  as  her  dower.  The 
possession  of  B.  and  his  widow  had  been 
quiet  and  undisturbed.  C.  was  bom  in 
December,  1806,  and  D.  in  December,  1810. 
and  thej  brought  this  suit  against  the  wi- 
dow of  B  in  Auguti,  1847.  for  certain  un- 
divided shares  of  the  land,  as  representa- 
tives of  their  mother.  Held,  that,  under 
this  state  of  facts,  the  jury  was  authorised 
to  presume  an  adverse  possession  bj  B. 
of  sufficient  length,  under  the  atatute  of 
1846,  to  bar  the  action.  Ibid. 

LOAN. 
See  Bills  of  Exobanqx,  6.    UstniT,  2. 

LOST  NOTE. 
See  Pmxuboey  Notes,  20,  21. 


MADISON,  CITY  OF. 

The  capital  stock  of  the  State  Bank  of  In- 
diana,  situate  within  the  limits  of  the 
city  of  Madioon,  is  not,  nor  is  any  part  of 
it.  subject  to  a  tax  for  city  purposes,  im- 
posed by  the  authorities  of  said  city. — 
The  State  Bank  t.  The  City  of  Madioon, 

43 


VADISON  IN8URAN0E  OOMPANT. 
See  Akutkatzok. 

MANDAMUS. 

1.  The  writ  of  wandamuB  is  the  proper  re- 
medy for  the  ^tate  to  compel  an  officer  to 
perform  a  public  duty. — Hamilton,  Auditor 
of  Marion  County,  r.  The  State  ex  reL 
Bateo,  452 

2.  A  mandamuM  to  compel  a  county  auditor 
to  if^sue  his  duplicate  for  the  tax  on  real 
property  without  adding  to  the  raluation 
thereof  an  illegal  per  cent.,  is  a  cac^e  for 
the  enforcement  not  of  a  private  but  a 
public  duty.  Ibid. 

3.  The  relator,  in  an  application  for  a  man- 
damus for  the  enforcement  of  a  poblie 
right,  need  not  have  a  special  interest  in 
the  matter,  nor  be  a  public  officer,  but  any 
private  citixen.  having  a  sreneral  intft*rest 
m  the  matter,  may  be  a  reLUor.  Ibid. 

MARRIAGE,  PROMISE  OF. 

1.  In  an  action  for  the  breach  of  a  promise 
of  marriage,  the  plaintiff  may  prove  by 
parol  that  letters  passed  between  the  par- 
ties, without  producing  the  letters.— >Gsa- 
away  Y.  Sheiton,  334 

2.  Case  for  the  breach  of  a  promise  of  mar- 
riage. Pleas.  1.  The  general  issue;  2. 
That  when  the  promise  was  made  the  de- 
fendant was  an  infant.  Replication  to 
this  plea,  that  the  defendant  ratified  the 
promise  after  attaining  to  majority,  and 
issue  thereon.  After  the  evidence  was 
heard,  the  defendant  asked  the  Court  to 
instruct  the  jury  that,  if  the  defendant 
was  an  infant  wnen  the  plaintiff  assumed 
that  the  promise  was  made,  to  find  him 
guilty  they  must  find  that  the  promise 
was  made  while  he  was  under  age.  or 
they  could  not  inquire  as  to  what  he  had 
said  or  done,  after  he  became  of  aee.  that 
might  look  like  a  ratification  of  tne  con- 
tract. Held,  that  the  instruction  was  pro- 
perly refused.  Ibid. 

MISREPRESENTATION. 
See  CHAHCsaT,  13, 14. 

MISTAKE. 
See  Gbaitoxbt,  5. 

MONEY  HAD  AND  RECEIVED. 

See  MoxxT  Paid,  2,  3. 

1.  An  action  for  money  had  and  reoeiyed 
lies  at  common  law  to  recoyer  ba^  an  ex- 
cess of  interest  paid  over  that  establiahad 
by  statute. — Berry  y.  Makepemee,  154 
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3.  A  suit  was  commenced  in  the  Oirenit 
Oourt  and  a  judgment  obtained  in  the- 
name  of  A.,  Without  his  knowledge  or  di> 
rection,  for  the  benefit  of  another  person, 
A,  having  no  interest  in  the  subject-mat- 
ter. A  part  of  the  judgment  was  paid  to 
the  attorneys  of  record,  but  A.  never  re- 
ceived any  of  it.  The  judgment  was  af- 
terward reversed  by  the  Supreme  Court, 
and  the  cause  remanded  to  the  Circuit 
Court,  where  it  was  dismissed.  Held, 
in  a  suit  against  A.  to  recover  back  the 
money,  that  he  was  not  liable  therefor. — 
BalU  Y.Haines,  461 

MONEY  PAID. 

See  PaiNGiPAL  akd  Subktt,  2. 

1.  Money  due  to  the  plaintiff,  and  impro- 1 
perly  received  by  tne  defendant,  cannot 
oe  recovered  in  an  action  for  money  paid. 
--ConkUn  Y.  Smith,  SIM 

S.  Money  paid  to  the  defendant  under  a  mis- 
take of  facts,  cannot  be  recovered  under  a 
count  for  money  paid.  The  proper  form 
of  action  is  for  money  bad  and  received. 

Ibid. 

3.  To  sustain  a  count  for  money  paid,  there 
must  have  been  a  payment  of  money  by 
the  plaintiff  to  a  third  party,  at  the  re- 
quest of  the  defendant,  express  or  implied, 
on  a  promise,  express  or  implied,  to  repay 
the  amount.  loia. 

MORTGAGE. 

See  CHANCKaT,  7, 15, 17, 18. 

Where  a  mortgage  is  given  to  secure  the  pay- 
ment of  a  note,  any  act  which  discharges 
the  note,  discharges,  also,  the  mortgage. 
— Sherman  et  al.  y.  Sherman,  337 

MURDER. 
See  Habeas  Cobpds,  3. 

N. 

NEGLIGENCE. 
See  CoapoBATioN,  1. 

NEW  ALBANY,  CITY  OF. 

The  share  of  a  part  owner  of  a  steam-boat 
which  runs  on  the  Ohio  and  Mi$n$tip]n 
riyers,  and  occasionally  touches  at  the 
city  of  New  Albany  in  the  course  of  her 
voyaffes,  is  not  liable  to  be  taxed,  under 
the  charter  of  said  city,  merely  from  the 
fact  that  such  part  owner  is  a  citisen  of 
that  place.  — TAe  City  of  New  Albany  y. 
Mee&n,  481 

NEW  ASSIGNMENT. 

See  Plbadiko,  33. 
Vol.  111.— 78 


NEWCASTLE  AND  RICHMOND  RAIL- 
ROAD COMPANY. 

1.  In  1848,  the  legislature  chartered  The 
Newcastle  and  Ridanond  Railroad  Cor/qtany 
f(>r  the  construction  of  a  railroad  from 
Richmond,  in  Wayne  county,  to  Newcastle, 
in  Henry  county.  In  lS51,the  legisla- 
ture amended  the  charter  of  the  company 
by  authorizing  them  to  extend  said  road 
from  Newciistle  to  intersect  the  Peru  and 
IndianapoUs  Railroad  or  the  Lafayette  and 
Indianapolis  Railroad  at  such  point  on 
said  roads  as  the  Newcastle  and  Richmond 
Railroad  Company  might  select.  Held, 
that  the  terminus  to  wnich  the  Newcastle 
and  Richmond  Railroad  might  be  extended, 
under  said  amendment,  was  sufficiently 
fixed,  and  that  the  grant  of  the  riffht  to 
make  such  extension  was  not  yoid  tor  the 
uncertainty  of  such  terminus. — The  New^ 
eastle  and  Ilichmond  Railroad  Chmpany  y. 
The  Peru  and  Indianapolis  Railroad  Com' 
pany,  464 

2.  The  Newcastle  and  Richmond  Railroad 
Company  have  a  right,  under  their  char- 
ter, to  have  a  sufficient  quantity  of  the 
land  over  which  the  Peru  and  Indianapo- 
lis Railroad  passes  condemned  for  the  pur- 
poses of  their  road,  and  the  fee-simple 
vested  in  themselves;  but  this  will  be 
subject  to  the  right  of  way  of  the  Peru 
ana  Indianapolis  jRailroad  Company.  Ibid. 

NEW  TRIAL. 
See  CBANCiaT,  16.  PaAonoXi  19, 63,  .80. 

NEXT  FRIEND. 
See  PaACTiCE,  32,  33. 

NOTICE. 

Sm  ADMiMOTEAToa's  Salb,  2.  Bills  op  £x- 
CHANOB,  3.    Pbomissoby  Notbb,  6,  7,  8. 

VxNnOB  AND  PUBCHASEB,  7,  8. 

To  affect  a  person  with  notice  of  a  fact  by 
communications  made  to  one  alleged  to 
hare  been  his  agent,  the  agency  of  the 
latter  must  first  be  proved. — Jone«  et  al.  y. 
Ransom,  337 

0. 

OFFICIAL  BOND. 
See  Costs,  1, 3. 

ORDER. 

1 .  A.  executed  a  written  order  directed  to  B. 
requesting  him  to  pay  C.  a  sum  specified, 
when  B.  should  collect  that  amount  for 
A.    Held,  that  the  order  was  prima  facie 
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an  tcknowledgment  that  the  sum  speeifted 
wan  due  from  A.  to  C — Spmnj^  et  ml.  ▼. 
MeDanUl,  275 

2.  Such  an  order  is  assignable,  under  the 
R.  S.  1843,  and  can  be  made  the  founda- 
tion of  an  action.  iHd. 

3.  The  order  beingr,  in  legal  effect,  a  writ- 
ten acknowledgment  of  a  debt  due  from 
A.  to  C,  will  take  the  debt  out  of  the 
operation  of  the  statute  of  limitations 
upon  unwritten  contracts;  and  a  plea,  in 
a  suit  broutcht  upon  the  order,  tnat  the 
defendant  did  not  undertake,  <fec.,  within 
six  jears  before  the  commencemeDt  of  the 
auit,  is  bad.  JM. 

OUSTER. 

To  establish  an  ouster,  proof  of  an  actual 
ouster  is  not  necessary. — Manehmter  ef  al, 
▼.  Doddridge,  360 


P. 


PARTIES. 

Set  GHANCiaT,  7.    Interest,  4.    Pboji ubort 

Notes,  19. 

1.  The  assignment  of  a  written  contract  for 
the  sale  of  land,  under  the  R.  S.  1843,  car- 
ries with  it  the  legal  title  to  the  instru- 
ment, and  upon  a  suit  bv  the  assignee  for 
a  specific  performance,  tne  assignor  is  not 
a  necessary  party. — CoUrick  et  al.  v.  Hoop- 
er, 316 

3.  If  A.,  in  consideration  of  property  con- 
veyed to  him  by  C,  promises  C.  to  pay 
a  debt  due  by  C.  to  B.,  B,  cannot  sue  for 
a  breach  of  the  promise.  —  Eathnan  v. 
Ramsey,  419 

PARTNERS. 
See  JvvouK^T,  7.    Pabtnebship. 

1.  The  taking  of  a  judgment  against  one 
of  two  partners  upon  a  partners»hip  debt, 
discharges  the  other,  at  law,  from  the 
dehU'—Nicklaua  v.  Roach  et  al.,  78 

2.  Where  the  partner  thus  discharged,  be- 
ing ignorant  of  the  fact  that  such  a  judg- 
ment had  been  rendered,  and  confiding  m 
the  representations  of  the  creditor  tnat 
none  had  been,  executed  his  note  to  the 
creditor  for  the  debt,  it  was  held,  that  a 
suit  could  not  be  maintained  upon  the 
note.  Ibid. 

3.  A  partner  may,  with  the  consent  of  his 
co-partner,  make  a  valid  arrangement 
witn  a  creditor  of  the  former,  that  a  debt 
due  by  the  creditor  to  the  partnership  may 
be  discharged  by  deducting  it  as  a  pay- 


ment, aa  far  as  it  will  go,  from  the  debt  of 
the  partner  to  him. — BaU»  r.  HaUidmy, 

159 

PARTNERSHIP. 

A  partnership  may.  after  the  death  of  a  part- 
ner, be  continued  by  a  Court  of  Equity 
on  behalf  of  the  infant  children  of  the  de- 
ceased partner,  if  the  surviving  partners 
consent. — Powell,  Admimttraior,  t.  Nartk 
etal.,  393 

PAUPERS. 
See  Contract,  10, 11. 

PAYMENT. 
See  Principal  and  Aoknt,  9. 

PERU  AND  INDIANAPOLIS    RAIL- 
ROAD COMPANY. 

See  Nkwoastlk  and  Richmond  Railboad 

OOMPANT. 

1.  Section  16  of  the  charter  of  the  Pern  mnd 
Indianapolis    Railroad   Company,  which 

enacts  that  when  said  company  shall  have 
procured  the  right  of  way  through  land, 
either  by  the  voluntary  release  of  the 
owner,  or  by  condemning  the  same,  they 
shall  be  seised  in  fee-simple  of  the  right 
to  such  land,  and  shall  have  the  sole  use 
and  occupancy  thereof,  does  not  vest  in 
said  company  the  right  to  the  exclusive 
possession  of  the  land  occupied  by  the 
road,  but  vests  the  fee- simple  subject  to 
the  right  of  the  state  to  take  the  same, 
upon  compensation  being  made,  for  the 
public  use. — The  Neiocastle  and  Ridmtond 
Railroad  Company  v.  The  Peru  and  Indian- 
apolis Railroad  Company,  464 

2.  The  clause  in  said  charter  immediately 
following  that  last  cited,  is,  that  '*  no  per- 
son, body  politic  or  corporate,  shall  in 
any  way  interfere  with,  molest,  disturb, 
or  injure  any  of  the  rights  or  pririleges" 
thereby  **  granted,  or  that  would  be  cal- 
culated to  detract  from  or  affect  the  pnxfits 
of  said  corporation."  Held,  that  the  state 
did  not  thereby  relinquish  the  right  to 
charter  any  other  company  whose  im- 
provement would  compete  with  said  Peru 
and  Indianapolis  Railroad,  nor  the  right 
to  take  the  franchise  of  the  road  for  pub- 
lic use;  but  said  clause  restrains  such 
other  company  from  committing  any  un- 
authorised illegal  injuries.  Ihid. 

PHYSICIAN. 

1.  A  post  fn»ritm  examination  madi  bj  a 
physician,  at  the  request  of  the  coroner, 
IS  not  a  service  covered  by  the  physician's 
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employment  to  Attend  upon  the  connty 
{>oor.--(?aato?i  y.  The  Board  of  CSrnimM- 
9ioner9  of  Marion  Goun/y,  497 

S.  A  physician  is  not  entitled  to  any  greater 
compensation  for  traveling  to  and  giving 
evidence  at  a  coroner's  inquest,  in  obe- 
dience to  a  subpoena,  than  any  other  wit- 
ness. Ptid, 

3.  The  expenditure  of  labor  and  skill  by 
the  physician  in  a  post  mortem  examina- 
tion, will,  however,  entitle  him  to  addi- 
tional compensation.  Jbid. 

4.  The  coroner  may,  where  a  po9t  mortem 
examination  is  necessary,  employ  a  phy- 
sician to  make  the  examination,  ana  the 
county  will  be  liable  for  the  expense. 

Jbid. 

5.  The  board  of  commissioners  of  a  county 
have  jurisdiction  of  the  claim  of  a  phy- 
sician for  services  rendered  in  hpost  mor- 
tem examination  made  at  the  request  of 
the  coroner,  and  the  judgment  rendered 
by  the  board  on  the  claim,  if  brought  be- 
fore them  according  to  the  statute,  is, 
while  unreversed,  conclusive.  Pnd, 

6.  To  give  the  board  jurisdiction  of  the 
claim,  it  is  not  necessary  that  it  should 
be  brought  before  them  like  a  formal  suit 
at  law.  Jbid, 

PLANK-ROADS. 
See  CoRPORATio.x,  4,  5,  6,  7. 

PLEADING.  ; 

;$eeALixoxT.  Bastardy,!.  Chancery,  16. 
Contract,  21,  23.     Covenant,  1.    Evi- ' 

n^NCE,    IB.      JUDOHENT,   4.      MoNRT    PaID. 

Order,  3.  Promissory  Notes,  1,  2,  3. 
Practice,  8,  18,  28,  34,  35,  40,  68,  70. 
Blander,  1,  2.  3,  5,  7,  8,  9. 

1.  A  writ  of  Bcire  facias  to  revive  a  judg- 
ment stated  the  time  nf  the  rendition  of : 
the  judgment,  that  execution  remained  to 
be  done,  and  commanded  the  sheriff  to 
summon  the  defendant  to  answer  why  the 
plaintiffs  should  not  have  execution. 
Meld,  that  the  writ  averred,  substantially, 
that  the  judgment  remained  unsatisfied. 
-^Davidson  et  aL  v.  Alvord  et  al.,  1 

9.  One  of  several  material  facts  averred  in 
a  plea  may  properly  be  traversed  by  the 
replication.— 7Ae  WhiU  Water  Valley  Ca- 
nal Company  v.  Henderton,  3 

3.  The  discovery  of  evidence  unknown  to 
a  party  at  the  time  of  a  former  trial,  cannot  > 
be  made  the  basis  of  a  good  plea  in  a  col-  ! 
lateial  suit  Jbid.  \ 

4.  The  fraudulent  concealment  by  a  party 
to  an  arbitration,  of  a  fact  material  to  the 


defense  of  the  adverse  party,  cannot  be 
pleaded  by  the  latter  as  a  valid  defense 
to  an  action  at  law  by  the  former  upon 
the  award.  Joid. 

5.  In  a  suit  by  A.  and  B.  before  a  justice  o{ 
the  peace,  the  defendant  pleaded  to  the 
declaration  that  the  suit  was  brought  in 
the  names  of  A.  and  B.  for  the  use  and 
benefit  of  A.,  B.  having  no  interest  there- 
in; that  A.,  before  and  at  the  commence- 
ment of  the  suit,  and  still,  was  the  owner 
of  the  note;  and  that  he,  tlie  defendant, 
had  fully  paid  and  satisfied  the  nore,  in 
this,  to-wit,  that  A.,  at  the  commencement 
of  the  suit,  and  still,  was  justly  indebted 
to  him,  the  defendant,  75  dollars  for  work 
and  labor,  &e.  Held,  that  the  plea  was 
valid  in  bar  of  the  action. — Forkner  et  al, 
V.  Dinwiddle,  34 

6.  The  assignment  of  errors  by  the  executor 
of  a  judgment-plaintiff,  should  contain 
an  averraeut  of  the  matter  which  makes 
the  executor  privy  to  the  judgment,  and 
establishes  his  ri^ht  to  sue;  otherwise, 
the  assigumcnt  will  be  objectionable  on 
demurrer. — RundUe  et  al.  v.  Jonee,        35 

7.  The  plea  in  nulla  ett  erratum  to  the  as* 
signment  of  errors  of  an  executor,  admits 
his  representative  character.  Jbid. 

8.  One  of  several  material  facts  averred  in 
a  plea  may  properly  be  traversed  by  the 
replication.^TAe  RAtte  Water  ViMey  Ca- 
nal Company  v.  Hendereon,  3 

9.  Debt  by  the  assignee  of  sealed  notes  for 
the  payment  of  money,  against  the  maker. 
Pleas — 1.  That  the  consideration  of  the 
notes  was  the  sale  and  assignment  from 
one  /.  to  the  defendant,  of  the  full  and 
exclusive  right  and  liberty  of  making, 
constructing,  and  vending  to  others  to  bia 
used,  a  certain  improvement  in  the  lamp, 
described  in  a  schedule  attached  to,  and 
fonoinff  a  part  of,  said  sale  and  transfer, 
signed  Dv  the  pretended  inventor,  to-wit, 
one  JJ.,  for  the  term  of  14  years  from  the 
date  of  the  letters  patent,  to-wit,  ^., 
within  the  state  of,  <bc.,  and  that  said  sup- 
posed improvement  in  the  lamp,  at  the 
time,  <Sec.,  and  still,  was  of  no  value  what- 
ever. 2.  That  the  only  consideration  of 
the  notes  was  the  .sale  and  transfer  of  the 
ri^ht  mentioned  in  the  first  pica,  and  that 
said  /.,  combining  with  one  W.,  to  whom 
the  notes  were  made  payable,  falsely  and 
fraudulently  represented  that  saidf  im- 
provement m  the  lamp  would  burn,  by 
one  filling  with  oil,  for  the  space  of  six 
hours,  whereas,  in  truth,  it  would  burn 
for  a  space  of  time  less  than  three  hours 
and  thirty  minutes,  and  that  it  would  cost 
but  16  cents  to  construct  one  of  said  lamps, 
whereas,  in  truth,  it  would  cost  37  W  cents, 
all  which  was  well  known  to  said /.  and 
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W.    Md,  thmt  the  jpleag  were  ImuI  on 
general  demurrer. — Hmrdtaty  v.  Smitk,  39 

10.  To  a  declaration  upon  the  common 
counts  for  work  and  labor,  the  defendant 
pleaded  as  follows:  1.  That  (he  causes 
of  action  did  not  accrue  within  five  years, 
<&c  ;  2.  That  th<'  defendant  did  not,  at 
any  time  within  five  years.  Ac,  undertake  \ 
and  premise,  in  manner  and  form,  Ac. 
Held,  that  the  pleas  were  identical. — Mc- 
Kinney  v.  Springer,  59 

11.  Debt  by  The  State  on  the  relation  of  S., 
the  school  commissioner  of  Cas9  county, 
against  K.,  the  former  school  commission- 
er, and  his  sureties,  upon  the  ofiicial  bond 
of  K.  The  declaration  showed  that  K. 
had  been  elected  to  the  office  for  three 
terms  successively,  and  up  to  the  time 
of  the  relator's  appointment;  and  the 
suit  was  upon  the  first  bond  of  K.  A 
breach  alleged  was  that  K.,  during  his 
first  term,  received  from  the  sale  of  school 
lands,  <kc.,  divers  large  sums  of  money, 
which  he  wasted  and  converted  to  his 
own  use  during  said  first  term,  and  that, 
althoui^h  specially  requested  by  the  rela- 
tor, as  nis  successor  as  aforesaid,  to  pay 
the  same  to  him,  K.  refused  to  do  so. 
Held,  that  the  breach  sufiSciently  nega- 
tived a  payment  of  the  money  by  K.  to 
his  immediate  successor,  viz.,  himself. — 
Kintner  et  al.  t.  The  iStaU  ex  rel.  Hkelton, 

86 

13.  In  debt  upon  a  bond  with  conditions,  a 
general  demurrer  to  the  entire  declaration 
will  not  be  sustained,  if  one  of  several 
breaches  assigned  is  sufficient.  Jhid. 

13.  Trespass  quare  dauswnfrpgit.  Pleas — 
1.  The  general  issue;  2.  Liber umienemen- 
tum;  3  and  4.  Leave  and  license  for  a  spe- 
cial purpose;  5.  Leave  and  license  gene- 
rally. Koplicaticm  to  the  second  plea,  De 
injuria;  to  the  third  and  fourth.  That  the 
defendant  committed  unnecessary  da- 
mage; to  the  fifth,  De  injuria.  Kejoinder 
to  re{)licaiiun  tx>  third  and  fourth  pleas, 
that  the  defendant  committed  no  unneces- 
sary damage,  <tc.  Verdict  for  the  plain- 
tiff on  the  issue  raised  by  the  third  and 
fourth  pleas,  and  for  the  defendant  on 
that  raised  by  the  fifth  plea.  Judgment 
for  the  defendant.  Held,  that  the  judg- 
ment was  right. — Redman  v.  Taylor,   144 

14.  A  plea  of  payment  contained  also  two 
items  of  set-oflf,  one  of  which  was  clearly 
inadmissible  as  such.  Held,  that  the  plea 
was  not  bad,  on  general  demurrer,  on  that 
account. — Bates  v.  Hallidayf  159 

15.  In  replevin  in  the  detainer,  the  general 
issue,  under  the  R.  S.  1843,  puts  in  issue 
the  property  of  the  plaintiff.— >Atftiy  y. 
Wut,  ^  170 


16.  In  a  suit  upon  a  promissory  note  by  the 
assignee  a^nst  the  maker,  tiie  latter  may 
plesd  under  the  R.  8. 1843,  by  way  of  set- 
off, an  individual  account  wtiicli  be  had 
against  any  assignor  prior  to  notice  of  the 
assignment. — Sample  v.  Lamb,  180 

17.  In  debt  upon  a  bond,  the  plea  of  nil  de- 
bet is  bad  upon  general  demurrer. — PariA 
et  al.  y.  The  State  ex  rel.  MeFadden  et  al., 

209 

18.  Decree  in  the  Probate  Court  for  the  sale 
of  real  estate  of  an  intestate  upon  the  pe- 
tition of  the  administrator.  Assignment 
of  error  in  the  Supreme  Court,  that  a  final 
decree  was  taken  against  an  infant  de- 
fendant, A.,  without  the  appointment  of  a 
guardian  ad  litem  for  her,  and  upon  the 
appearance  by  attorney.  Plea  to  the  as- 
signment, that  at  the  time  of  the  rendi- 
tion of  the  decree,  the  said  A.  was  of  full 
age.  Held,  upon  demurrer,  that  the  plea 
was  bad.  —  Ttmmons  et  al.  r.  Tmanone, 

251 

19.  Assumpsit  by  C,  the  payee,  against  ^1., 
upon  a  written  order  drawn  by  A.  upon 
B.  for  the  payment  to  C.  of  a  specified 
sum  when  o.  should  collect  the  same  for 
A.  The  declaration  alleged,  generally,  a 
presentment  of  the  order  to  tne  executor 
of  B.,  and  his  refusal  of  acceptance  and 
payment,  and  that  B.  died  before  it  was 
presented  to  him;  but  did  not  show  when 

the  order  was  presented  for  acceptance 
and  payment,  nor  that  notice  of  tlie  non- 
acceptance  and  non-payment  had  been 
given;  but  it  averred  that,  before  the  pre- 
sentment, A.  had  withdrawn  his  fnnds 
from  B.'$  hands,  that  none  ever  came  into 
the  hands  of  his  executor,  and  that  A. 
suffered  no  loss  by  the  delay  of  present- 
ment and  the  want  of  notice.  Held,  that 
the  declaration  was  good. — Spongier  et  al. 
y.  McDaniel,  275 

20.  In  a  suit  brought  by  a  corporation,  a 
plea  that,  at  the  commencement  of  the 
suit,  there  was  no  such  corporation  in  ex- 
istence as  the  plaiutifis,  is  substantially 
good. — Morgan  v.  7'Ac  Lai0fience6tir^  In- 
eurance  Company,  285 

21 .  A  declsration  against  one  of  several  ma- 
kers of  a  joint  and  several  promissory 
note,  need  not  notice  that  the  other  ma- 
kers executed  the  note.  Ibid. 

22.  A  plea  to  a  petition  for  the  assignment 
of  dower,  alleged  that  the  dower  of  the 
widow  was  barred  by  a  decree  of  the  De- 
catur Circuit  Court  theretofore  rendered, 
Ac.,  but  made  no  further  mention  of  the 
decree.  Held,  that  the  plea  was  bad  for 
not  setting  out  the  decree. — Throp  y.  John- 
•on  et  ux.,  343 

23.  To  a  petition  for  the  asaigmneiit  of  dow- 
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er  by  the  widow  of  a  deriaee  of  land  de- 
viBea  upon  a  condition  subsequent,  a  plea 
allegiue  as  a  defense  the  non-perform- 
ance of  the  condition,  but  not  nhowin^ 
that  the  defendant  is  an  heir  of  the  devi- 
sor, is  bad.  Ibid. 

24.  The  plaintiff  who,  after  a  demurrer  to  a 
plea  has  been  overruled,  replies  to  the 
plea,  waives  all  objection  to  the  overrul- 
ing of  the  demurrer. — Harbert  r.  Dumont 
etal,  346 

25.  The  party  in  whose  favor  a  demurrer 
has  been  decided,  cannot  complain  of  the 
decision.  Ibid. 

26.  When  a  judmenthas  been  rendered  for 
the  plaintiff,  he  cannot  complain  that  a 
demurrer  to  a  plea  was  overruled,  which, 
if  valid  at  all,  was  a  bar  to  the  whole  ac- 
tion.— The  State  ex  ret.  Crandall  v.  Mann 
€t  al.,  350 

27.  In  a  suit  brought  upon  a  note  bj  the  as- 
signee of  an  administrator,  a  plea  alleg- 
ing that  the  ri^ht  of  the  administrator  to 
m^e  the  assignment  had  ceased  before 
he  made  it,  is  a  special  plea  of  non-assign- 
ment, and  must,  under  the  R.  S.  1843,  be 
verified  by  oath. — Thomas  v.  Reitter,  Ad- 
mnietrator,  369 

28.  When  the  general  issue  and  a  special 
plea  are  filed  to  the  action,  and  the  mat- 
ter alleged  in  the  special  plea  is  admissi- 
ble under  the  general  issue,  the  defend- 
ant cannot  complain  that  a  demurrer  to 
Uie  special  plea  was  improperly  sustain- 
ed. Ibid. 

29.  The  omission  of  a  similiter  to  the  ^ne- 
ral  issue  is  immaterial  after  verdict. — 
TempHn  v.  Krahn,  373 

30.  To  a  suit  by  the  payee  against  A.  and 
B.I  the  makers,  upon  a  promissory  note 
payable  at  a  day  specified,  the  defendant 
pleaded  the  following  pleas  in  bar:  1.  A 
parol  contract,  cnterea  into  between  the 
parties,  when  the  note  was  made,  by  which 
the  plaintiff  was  never  to  sue  on  tne  note; 
2.  That,  after  the  execution  of  the  note  by 
A.,  to- wit,  Ac.,  a  parol  agreement  was 
made  by  the  parties  that  if  B.  would  sign 
the  note  as  surety,  the  plaintiff  would 
never  sue  on  the  note,  but  would  receive 
the  interest  thereon,  unless  A.  should  de- 
ny the  note  and  not  try  to  pay  the  same. 
Averment,  that  the  interest  haa  been  paid, 
and  that  A.  had  never  denied  the  note. 
General  demurrer  to  both  pleas.  Held, 
that  the  first  plea  was  insufficient.  Held, 
also,  that,  supposing  that  the  second  plea 
had  also  showed  that  B.  at  the  time  of 
said  parol  agreement,  or  afterward  and  in 
pursuance  of  it,  had  executed  the  note, 
still  it  would  have  been  i nsufiicient.  Held, 
also,  that  if  said  second  plea  did  not  show 


that  B.  executed  the  note  in  pursuance  of 
the  parol  agreement,  the  plea  was  bad  for 
not  showing  that  the  condition  had  been 
performed,  upon  the  performance  of  which 
the  promise  not  to  sue  was  made. — With- 
row  et  al.  v.  Wiley,  379 

31.  In  a  declaration  upon  a  note,  the  day 
on  which  the  note  is  alleged  to  have  been 
executed  is  not  traversable.  Ibid. 

32.  A  special  plea  of  set-off  which  profes- 
ses to  answer  the  whole  declaration,  but 
answers  only  a  part,  is  bad  on  general  de- 
murrer.— Conkltn  v.  Waltz,  396 

33.  Trespass  quare  clausum  fregit.  Plea, 
liberum  tenementum.  Replication,  by  way 
of  new  assignment,  as  follows:  That  the 
piece  of  laud  in  the  declaration  mentioned 
was  and  is  a  certain  close,  situate,  <kc., 
and  bounded  as  follows:  (the  boundaries 
are  here  set  out) ;  that  said  close  now  is 
and  at  said  time  when,  Ac.,  wad  in  the 
lawful  and  peaceable  possession  of  the 
plaintiff;  which  said  close  now  is,  and, 
at  said  time  when,  d^c,  was  another  and 
different  close  from  the  said  close  in  the 
said  plea  mentioned  and  therein  alleged 
to  be  the  soil  and  freehold  of  the  defend- 
ant. Verification.  Held,  that  the  new  as- 
signment was  sufiicient. — Hal$eif  v.  Mat- 
thew8,  404 

34.  In  replevin,  damages  cannot  be  assessed 
beyond  the  amount  claimed  in  the  decla- 
ration.—O'iVeoi  v.  Wade,  410 

35.  To  the  declaration  on  a  replevin-bond 
the  defendant  pleaded  that  the  plaintiff 
ought  not  to  maintain  his  action,  oecause 
the  suit  in  replevin  was  dismissed  by 
agreement  of  the  parties.  Held,  that  the 
plea  was  bad:  1.  Because  it  attempted  to 
show  a  discharge  of  a  specialty  by  parol; 
2.  Because  the  agreement  would  not  in- 
clude an  agreement  to  dispense  with  a  re- 
turn of  the  property,  without  which  the 
dismissal  would  itself  be  a  breach  of  the 


condition  of  the  bond. 


Ibid. 


36.  In  a  suit  by  the  assignee  of  a  note 
against  the  maker,  the  latter  may  plead 
and  prove  that  the  plaintiff  holds  the  note 
merely  as  a  trustee  of  the  payee,  in  order 
to  let  in  as  a  set-off  an  indebtedness  of 
the  maker  to  the  defendant. — Henry  v. 
ScoU,  412 

37.  The  setting  aside  of  a  special  plea  can- 
not be  complained  of  when  another  re- 
mains under  which  the  defense  set  up  in 
the  former  plea  could  be  proved  in  bar  of 
the  action. — Wood  v.  Commons,  418 

38.  A  Court  of  e<)uity  will  not  render  a  de- 
cree setting  aside  a  conveyance  of  land 
made  to  hinder  and  delay  creditors,  where 
the  bill  does  not  pray  for  snch  decree. — 
Eastman  v.  JUmseff,  419 
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39.  A  decUnition  founded  on  a  written  in- 
Btrumfint,  though  the  instrument  is  with- 
out date,  should  allege  a  daj,  month,  and 
year,  as  the  time  of  its  execution;  and  if 
the  allegation  is  omittod,  the  declaration 
is  bad  on  special  demurrer. — Oivan  t. 
SwadUy,  484 

40.  Debt  upon  a  promissory  note  for  70  dol- 
lars. Tne  defendants  pleaded,  that  the 
plaintiff  had  previou>ly  purchased  a  print- 
ing-office ana  fixtures  of  A.  and  B.  at  a 
price  specified,  and  had  given  them  a 
mortgage  to  secure  the  pu rcha«(c- money; 
that,  on  the  same  day,  the  plaintiff  sold 
the  printing-office,  dsc",  to  the  defendants 
for  70  dollars,  and  took  their  note  there- 
for, being  that  sued  on,  and  that  the  de- 
fendants were  to  have  the  privilege  of 
purchasing  the  claim  of  A.  and  B.  upon 
such  term5  as  they  could,  and  if  tney 
should  make  the  purchase  80  as  to  release 
the  plaintiff  from  any  liability  to  A.  and 

••  B.,  Uie  defendants  were  to  have  the  own- 
ership upon  paying  the  plaintiff  the 
amount  specified  in  said  note;  but  if  they 
should  not  make  the  purchase,  they  were 
to  pay  said  sum  of  70  dollars  for  the  use 
•f  the  property  a  year,  during  which  time 
the  plaintiff  agreed  to  assure  the  pos^^es- 
sion  of  it.  The  plea  then  averred  tnat  the 
defendants  had  purchased  the  claim  of  i4. 
and  B.  and  procured  the  plaintiff 's  release 
from  all  claims  of  A,  and  B.  for  the  pur- 
chase-money, whereby  they  became  in- 
vested with  the  entire  property  in  the 
printing-office,  Ac,  and  so  the  considera- 
tion of  the  note  had  failed.  Held,  that 
the  facts  showed  no  failure  of  considera- 
tion, and  that  the  plea  was  bad. — HoweU 
y.  Lemon  et  al.,  492 

41.  If  a  plea  of  license  answers  the  srava- 
men  oi  the  declaration,  proof  of  tne  li- 
cense will  defeat  the  suit. — Ck)nklin  y.  The 
WhiU  Water  ValUy  Canal  Company,    506 

49.  Suit  upon  an  administrator's  bond  given 
ifbr  the  faithful  application  of  the  proceeds 
of  real  estate  of  the  intestate  wnich  the 
administrator  had  procured  an  order  to 
sell.  Plea,  nil  debet,  and  issue  on  the  plea. 
Held,  that  the  plea  was  not  a  nuUity. 
Held,  also,  that  it  was  incumbent  upon 
the  relator,  under  the  issue,  to  prove  all 
the  material  averments  in  the  declaration 
except  the  execution  of  the  bond. — Kirk- 
patrtek  y.  The  State  ex  reZ.  Kirkpairick, 

521 

43.  Debt  upon  an  appeal-bond.  The  condi- 
tion of  tiie  bond  was  as  follows:  That 
whereas  M.  had,  on  the  day  of  executing 
the  bond,  obtained  an  appeal  from  the 
judgment  of  the  Hendricks  Circuit  Court 
on  said  day  rendered  against  him  in  a 
ease  wherein  John  Doe,  on  the  demise. 


Ac.,  was  plaintiff,  and  said  Jf.  was  de- 
fendant; now  should  said  M.  duly  prose- 
cute his  said  appeal  and  pay  any  judg- 
ment or  costs  wiiich  might  be  render^ 
or  affirmed  asaiust  him,  then  the  bond 
was  to  be  void.  The  first  breach  assigned 
was,  that  said  M.  did  not  duly  prosecate 
his  appeal  from  the  judgment  of  said 
Court  in  said  suit,  Ac,  a^inst  him,  ac- 
cording to  the  condition  oi  said  bond,  but 
therein  wholly  failed.  Held,  that  the 
breach  was  bad.  The  second  breach,  af- 
ter alleging,  as  in  the  first,  that  the  ap- 
peal had  not  been  duly  prosecuted,  aver- 
red that  the  appeal  was  dismissed  bjtbe 
Supreme  Court,  on,  Ac,whereby  the  p'lain- 
tifi^was  kept  out  of  the  occupation  of  160 
acres  of  land,  the  rent  of  which  vas 
worth,  Ac  Held,  that  the  plaintiff's  claim 
for  rents  and  profits  was  not  provided  for 
by  the  condition  of  the  bond,  and  that 
the  breach  was  bad.  The  third  breach, 
after  allec^ing,  as  in  the  first,  that  the  ap- 
peal-bond had  not  been  duly  prosecnted, 
averred  that  the  appellant  had  not  paid 
the  judgment  and  costs  which  were  ad- 
judged against  him  on,  Ac,  by  the  Su- 
preme Court  for dollars  and  — ;- 

cenU,  according  to  the  condition  of  said 
bond,  but  therein  wholly  failed,  to  the 
plaintiff's  dama^,  Ac  Held,  that,  were 
there  no  other  objection  to  the  breach  than 
its  omitting  to  state  the  amount  of  said 
judgment,  this  omission  would  show  it  to 
De  insufficient. — Makme  y.  MeClain  et'al., 

44.  A  note  executed  to  Lorena  Emerint 
Evano,  and  assigned  on  the  back  thereof 
to  the  plaintiffs  by  George  Smith  and  lo- 
rena Emerine  Smith,  was  filed  before  a 
justice  of  the  peace  as  a  cause  of  action, 
and  a  judgment  rendered  against  the  ma- 
ker by  default.  There  was  no  averment 
showing  that  Lorena  Emerine  Etant  tod 
Lorena  Emerine  Smith  were  the  same  per- 
son. On  appeal,  in  the  Circuit  Court,  the 
defendant  moved  the  Court  to  dismiss  the 
suit.  Held,  that  tlie  motion  should  hare 
been  sustained. — Evans  r.  SecreM  tt  al., 

541 

45.  In  a  declaration  upon  a  note,  the  alle- 
gation of  the  non-payment  of  the  note  or 
any  part  thereof,  is  a  sufficient  breach.— 
Evans  y.  Secrest  tt  al.,  ^ 

46.  Where  a  plea  is  a  good  defense  to  all 
the  legal  causes  of  action  described  in 
the  declaration,  a  demurrer  to  it  should 
be  overruled. — First  y.  Bonetoits,       M6 

47.  Each  count  in  a  declaration  is  consider- 
ed as  containing  a  distinct  cause  of  ac- 
tion.— MarHn  y.  Jornigan,  548 

48.  If  a  plea  be  double,  the  plaintiff  may 
demur  to  it  for  duplicity;  but  if  he  replv, 
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he  mnst  answer  both  parts  of  the  plea. — 
Barrett  y.  RuiU,  571 

POOR. 
See  Contract,  10, 11. 

POSSESSION. 

See  Oo-Paecknzbs.    LncrrATiONS,  Statute 

or,  3. 

"Where  a  title-bond  for  the  conveyance  of 
land  is  silent  as  to  the  time  when  the 
obligee  is  to  hare  possession,  the  latter  is 
not  entitled  to  the  possession  before  the 
the  time  of  receiving  his  deed. — Wri^fU 
v.  BlachU^  et  al.,  lOl 

POST-MARKS. 
SeeEviDENOE,  21. 

POST  MORTEM  EXAMINATION. 
See  P&TSioiAir. 

POWER. 
See  Tbustu,  1. 

POWER  OF  ATTORNEY. 

1.  The  R.  S.  1843  require  that  a  ]>ower  of 
attorney  to  convey  lands  in  this  state, 
shall  be  executed  with  the  formalities  re- 
quired in  the  execution  of  a  deed  of  con- 
veyance.—Bul«ei:/£e2(2  et  al.  V.  Beall,     203 

9t  The  certificate  of  acknowledgment  to  a 
power  of  attorney,  executed  by  husband 
and  wife  in  another  state,  to  convey  land 
in  this  state,  did  not  show  that  the  wife 
was  examined  without  the  hearing  of  her 
husband.  Held,  that  the  attorney  was 
not  authorized,  under  the  power,  to  con- 
vey the  estate  of  the  wife.  Ibid. 

PRACTICE. 

$ef.  Appeal.  Abbitbation,  4.  Awabd,  4. 
Bills  of  Exchanoe,  4, 12.  Chanoeby,  12, 
18,  22.  comtinvancs.  oostfeact,  21. 
Fbaudolemt  Convetanck,  5.  Highway, 
1.  Indioticent,  14.  Injunction,  1,  2,  3, 
4,  5,  6,  7.  Judokxnt,  2,  3.  Verdict,  1, 
3,  3,  4,  5. 

1.  Where  the  Circuit  Court  before  which, 
and  the  time  at  which,  a  party  is  sum- 
moned to  appear,  are  specified  in  the  writ, 
he  cannot  object  that  tne  place  where  the 
Court  was  to  be  held  was  not  sufficiently 
indicated.— Dami^Mft  et  al,  v.  Alvord  et 
al.,  1 

SL  The  suggestion  of  the  death  of  one  of 
two  defenaants  to  a  eeire  faeiae  to  revive 
a  judgment,  is  equiTalent  to  a  dismissal 
as  to  such  defendant.  Ibid. 


3.  A  writ  of  wcire  faeiae  to  revive  a  jude> 
ment  may  be  amended  under  the  R.  S. 
1843,  at  any  time  before  judgment,  by 
striking  out  the  name  of  one  of  several 
defendants.  Ibid. 

4.  The  R.  S.  1643  authorise  the  issuing  of 
a  scire  Jaeiae  to  revive  a  judgment  against 
the  personal  representatives  of  a  deceased 
defendant.  Ibid, 

5.  Process  returnable  at  a  day  fixed  bv  law, 
is  deemed  and  taken  to  be  returnable  at 
such  dav,  by  enactment  of  the  R.  S.  1843, 
althougn  a  different  day  may  be  named 
in  the  proce8s.-~7Ae  WhUe  Water  Vailew 
Canal  Con^Mny  v.  Henderaon,  3 

6.  The  admission  of  illegal  evidence,  or  the 
giving  of  erroneous  instructions  to  the 
juiy,  cannot  be  assigned  for  error,  unless 
such  evidence  or  instructions  are  shown 
by  a  bill  of  exceptions. — Viekere  v.  Can- 
non, 29 

7.  Before  the  rendition  of  judj^ent  upon 
the  verdict  for  the  plaintin  in  slander, 
the  defendant  moved  for  a  new  trial.  The 
Court  took  the  motion  under  advisement, 
and  continued  the  cause  until  the  next 
term.  The  record  of  such  next  term 
showed  that  the  defendant  then  came  and 
suggested  the  death  of  the  plaintiff,  since 
the  preceding  term  of  the  Court;  and  that 
the  attorneys  of  record  of  the  plaintiff 
also  came,  and  amed  to  remit  a  specified 
part  of  the  verdict,  in  consideration  of 
which  the  defendant  agreed  that  the  Court, 
without  a  decision  of  the  motion,  should 
render  judgment  for  the  residue  of  the 
verdict;  which  the  Court  thereupon  did. 
Held,  that  the  record  did  not  establish 
that  the  plaintiff  was  dead  when  the 
judgment  was  rendered. — Rundlee  et  al.  v. 
Jones,  35 

8.  The  facts  that  errors  of  law  were  assigned 
in  the  Supreme  Court  by  the  executors  of 
the  plaintiff  below,  and  that  the^  were 
pleaded  to  by  the  defendant,  furnish  no 
evidence  that  the  plaintiff  below  was  dead 
when  the  judgment  was  rendered  in  the 
Circuit  Court.  Ibid, 

9.  An  attorney  at  law  against  whom  charges 
have  been  preferred  for  mal -conduct  in 
office,  is  not  entitled  to  have  the  charges 
tried  by  a  jury. — Ex  parte  Robinton,      52 

10.  The  proviso  in  the  11th  section  of  the 
act  of  1838  regulating  the  practice  in  suits 
at  law,  which  enacts  that,  if  in  any  of  the 
actions  or  suits  enumerated  in  that  sec- 
tion, judgment  be  given  for  the  plaintiff 
and  afterward  reversed  for  error,  a  new 
action  may  be  commenced  within  a  year 
after  such  reversal,  applies  to  suits  in 
chancery  as  well  to  actions  at  law.*— Mc- 
Kinney  v.  i^a^,  59 
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11.  A  par^  who  has  applied  to  chancery 
for  relief  and  obtained  a  decree,  when  his 
remedj  was  exclusively  at  law,  maj,  un- 
der said  proviso,  at  any  time  within  a 
year  after  the  reversal  of  such  decree  for 
error,  prosecute  his  action  for  the  same 
matter  at  law.  Ibid. 

12.  After  the  transcript  of  a  record  has  been 
filed  in  the  Supreme  Court,  the  Court  be- 
low may  correct  a  clerical  error  in  the  re- 
cord, and  upon  the  correction  being  pro- 
perly certified  to  the  Supreme  Court,  it 
will  become  part  of  the  rt^curd  of  the  lat- 
ter Court — Jones,  Adminittraior,  v.  Van 
Patten,  107 

13.  Exceptions  to  the  adraiftsibility  of  evi- 
dence will  not  be  regarded  by  the  Su- 
preme Court,  in  a  civil  action,  unless  they 
appear,  by  the  record,  to  have  been  taken 
before  the  jury  retired  to  deliberate  upon 
their  verdict.  Aid. 

14.  Exceptions  to  the  instructions  of  the 
Court  to  the  jury,  will  not  be  noticed  in 
the  Supreme  Court,  unless  they  appear, 
by  the  record,  to  have  been  taken  before 
the  jury  delivered  their  verdict.        Ibid. 

15.  It  is  not  error  for  the  Court  to  refuse  to 
give  an  irrelevant  instruction  to  the  jury. 
-^PkUips  V.  Doe  d.  Tucker,  132 

16.  In  a  proceeding  in  foreign  attachment, 
property  of  the  absconding  debtor  roust 
nave  been  attached  in  the  county  where 
the  writ  of  attachment  was  issued,  or  a 
person  in  that  county  summoned  as  a  gar- 
nishee, before  process  can  legally  issue, 
under  the  R.  8.  1843,  to  another  county, 
against  a  garnishee  resident  therein. — 
-^Reinhard  y.  Keith,  137 

17.  To  authorize  a  judgment  by  default  in  a 
proceeding  in  foreign  attachment,  against 
a  ^nishee  served  with  process  in,  and 
bein^  a  resident  of,  another  county  than 
that  in  which  the  writ  of  attachment  was 
issued^  it  is  necessary,  under  the  R.  S. 
1843,  that  property  of  the  absconding 
debtor  shall  have  been  attached,  or  a  gar- 
nishee served  with  process,  in  the  latter 
oounty.  Ibid. 

18.  The  plaintiff  will  not  be  allowed,  after 
yerdict,  to  amend  his  replication,  or  to  file 
an  additional  one.  —  Redman  y.  Taylor, 

144 

19.  An  action  at  law  was  submitted,  by 
agreement,  to  the  president  and  one  of  the 
associate  judges  of  the  Circuit  Court,  the 
other  being  absent,  for  trial,  and,  upon 
hearing  the  evidence,  the  president  was 
of  opinion  that  the  plaintiff  should  have 
judgment,  and  the  associate  that  the  de- 
fendant should  have  judgment;  and  they 
could  not  agree.  Held,  that  under  sncn 
circumstances,  the  cause  should  have  been 


oontiniied  for  a  new  triaL— imuT.  Hii- 
•ey,  158 

20.  A  bill  will  not  lie  by  the  children  of  an 
intestate  before  a  final  settlement  of  the 
estate  and  an  order  of  distribution  of  the 
personal  assets,  against  a  third  person  for 
naving  received  from  the  adminigtrator 
p<'r8oual  property  of  the  intestate,  and 
wasted  the  same. — FiUin^n  etux.  v.  Tfy- 
lie  eial.  163 

21.  The  affidavits  of  individual  jurors  are 
not,  on  pounds  of  public  policy,  admis- 
sible to  impeach  their  own  verdict— Ben- 
nett v.  7'Ae  State,  167 

22.  Instructions  given  to  the  jury  will  he 
presumed  to  be  correct,  where  the  trao- 
script  does  not  profess  to  contain  all  the 
evidence. — Aehby  v.  Weet,  170 

23.  In  a  suit  upon  a  note  given  for  the  trans- 
fer of  an  interest  in  a  patent,  the  ques- 
tions whether  a  fraud  was  practiced  or  a 
warranty  made  al  the  time  of  the  trans- 
fer, and  if  either  was  done,  what  was  the 
value  of  the  right  transferredriue  for  the 
decision  of  the  jury;  and  their  verdict 
will  not  be  set  aside  where  it  is  not  clear- 
ly shown  to  be  unauthorized  by  the  eri- 
dence. — Fowler  v.  Su^,  188 

24.  A.  residing  in  Jachnn  county,  and  B. 
in  Clark  county,  were  sued  in  assumpit 
in  the  Jaekoon  Circuit  Court    Each  was 
served  with  process  in  the  county  where 
he  resided.    The  plaintiff,  afterward,  bf 
leave  of  the  Court,  amended  his  writ  and 
declaration  by  striking  out  the  name  of 
A.    B.  was  then  caUecTand  defaulted,  and 
a  junr  was  impanneled,  which  assessed 
the  damages  a^inst  him.    The  assess- 
ment was  set  aside,  and,  on  the  plaintiff's 
motion,  another  jury  was  called  and  a 
new  assessment  made,  and  iudgmentwas 
rendered  thereon.    Held,  that  the  leave 
to  amend  was  properly  granted.    Hdd, 
also,  that  A.  and  B.,  when  served  with 
process,  were  brougtft  within  the  jurisdic- 
tion of  the  Court,  and  that  thedismi^of 
the  suit  as  to  A.  did  not  divest  the  juris- 
diction over  B.,  the  record  not  disclosing 
that  A.  could  not  have  been  legally  in- 
cluded in  the  judgment.    Held,  also,  that 
the  setting  aside  of  the  first  assessment 
of  damages  and  the  awarding  of  another 
venire  must  be  presumed,  the  record  not 
showing  the  contrary,  to  be  right— i^ 
bertoon  v.  Thon^^son,  1^ 

25.  In  a  proceeding  in  attachment  against  a 
steam-boat,  under  article  2  of  chapter  42 
of  the  R.  S.  1843,  the  giving  of  a  hond 
for  the  discharge  of  the  boat  as  authorued 
by  the  Statute,  operates  virtually  to  set 
aside  a  previous  judgment  by  deCanIt  ren- 
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dered  against  the  boat. — Canon  et  dl.  r. 
The  Steam-Boat  Talma,  194 

S6.  Where  a  jud^ent  had  been  rendered 
by  default  against  the  boat  and  one  of  the 
defendants  at  the  term  of  the  Court  next 
after  the  rendition  of  the  judgment  moTed 
to  set  it  aside,  it  was  held  that  such  de- 
fendant did  not,  by  making  the  motion, 
ivaive  any  objection  to  the  attachment. 

Ibid. 

27.  The  ^iyinff  of  the  bond  for  the  purpose 
of  hayinff  the  boat  discharged,  is  not  a 
"WBXveT  of  any  objection  to  the  attachment. 

Jhid. 

38.  The  omission  in  the  affidavit  on  which 
the  writ  of  attachment  issues  of  the  name 
of  the  person  who  contracted  the  debt,  is 
fatal.  Ibid. 

29.  The  circumstance  that  a  juror  is  related 
to  one  of  the  parties  by  marriage  with  his 
niece,  is  a  sufficient  cause  of  challenge  by 
the  adverse  party. — Trullinffer  v.  Webo, 

198 

30.  A  party  may  object  to  the  examination  of 
a  juror  without  oath,  as  to  his  competency; 
but  if  he  permits  the  question  to  be  put 
to  the  juror,  and  answered  by  him,  with- 
out requiring  him  to  be  sworn,  he  waives 
the  objection.  Ibid. 

31.  Irrelevant  instructions,  or  harmless  erro- 
neous instructions,  given  to  the  jury,  fur- 
nish no  ground  for  reversing  a  judgment. 
"Cherry  v.  Reynolds,  201 

33.  In  a  suit  by  an  infant  befwe  a  justice 
of  the  peace,  the  naming  of  a  person  as 
next  fnend,  in  the  summons,  may  be  con- 
aidered  as  an  appointment  of  the  persoD 
as  next  friend.—- V<A«r  v.  ComweU,      310 

33.  A  defendant  who  was  sued  by  an  infant 
before  a  justice  of  the  peace,  appeared  to 
the  suit  before  the  justice,  went  to  trial 
on  the  merits,  and  suffered  judgment  to 
be  rendered  against  him,  without  making 
the  objection  xhat  the  next  friend  of  the 
infant  had  not  consented  in  writing  to  his 
appointment.  The  cause  was  appealed 
to  the  Circuit  Court,  where  the  defendant 
moved  to  dismiss  the  suit  for  the  want  of 
such  written  consent  of  the  next  friend; 
but  the  Circuit  Court  was  not  informed, 
by  affidavit  or  otherwise,  that  the  defend- 
ant did  not  know  of  the  omission  com- 
plained of,  whilst  the  suit  was  pending 
oefore  the  justice.  Held,  that  the  Circuit 
Court  correctly  refused  to  dismiss  the 
suit.  Ibid. 

34.  Where  the  declaration  consists  of  a  spe- 
cial and  a  common  count,  and  the  evi- 
dence received  at  the  trial  is  admissible  ! 
under  the  common  count,  the  judgment 
for  the  plaintiff  will  not  be  reversed  be- 
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cause  the  special  count  is  bad.—Osrfer  ▼. 
ThomaB,  SI  3 

35.  Where  the  general  issue  and  special 
pleas  are  filed  to  tlie  action,  and  the  de- 
fense set  up  in  the  special  pleas  is  admis- 
sible under  the  general  issue,  ^he  judg- 
ment for  the  plaintiff  will  not  be  revers^ 
because  a  demurrer  to  the  special  pleas 
was  erroneously  sustained,  if  noninjury 
appears  to  have  been  done.  **  Ibia, 

36.  The  revival  of  a  judgment  again.st  the 

Erincipal,  by  a  ocire  facias  issued  against 
ira  alone,  does  not  release  the  replevin - 
hAil.-^StochoeU  et  al.  v.  Walker  et  al.,  215 

37.  After  the  jury  has  been  impanneled  and 
the  evidence  heard,  the  plaintiff  may,  un- 
der the  R.  S.  1843,  amend  his  writ  and 
declaration  by  striking  therefrom  the 
names  of  any  number  of  the  defendants. 
— Henry  v.  The  State  Bank  of  Indiana, 

216 

38.  The  Supreme  Court  cannot  say  that  the 
Circuit  Court  erred  in  overruling  a  mo- 
tion for  a  continuance,  when  the  sSfi davit, 
on  which  the  motion  was  founded,  refers 
to  another  ^^davit  as  containing  the  facta 
relied  upon  for  the  continuance,  which 
latter  affidavit,  though  made  in  the  same 
caufie,  is  not  a  part  of  the  record. — De 
Puy  V.  EvereU,  257 

39.  Instructions  given  to  the  jury  cannot  be 
objected  to  in  the  Supreme  Court,  unless 
they  were  excepted  to  in  the  Court  be- 
low.— Heaston  v.  Colgrooe,  265 

40.  When  the  general  issue  and  special  pleas 
are  filed  to  Uie  action,  and  the  defense  set 
up  in  the  special  picas  is  admissible  un- 
der the  general  issue,  it  will  not  be  exa- 
mined on  error  whether  demurrers  to  the 
special  pleas  were  properly  sustained  or 
nol.^-Cneek  et  al.  v.  Glass,  286 

41.  It  is  immaterial  whether  the  motion  to 
suppress  a  deposition  was  correctly  over- 
ruled or  not,  if  the  deposition  was  not 
read  at  the  trial. — Smith  v.  Smith  et  al., 

303 

42.  The  party  who,  after  an  order  for  a 
change  of  venue,  appears  by  attorney  and 
submits  the  cause  to  a  jury  in  the  Court 
which  granted  the  order,  waives  the  right 
to  remove  the  cause  under  the  order  pre- 
viously made.  ibid. 

43.  Where  an  instruction  given  to  the  jury  is 
such  that  the  party  objecting  to  it  has  no 
ground  to  complain  tlicrcof,  it  will  not  be 
inquired  whether  the  instruction  was  cor- 
rect as  an  abstract  Ic^al  proposition. — 
Hi^,  Administrator,  v.  Earl.  306 

44.  The  record  of  the  proceedings  in  a  auit 
in  chancery  pending  by  writ  of  erroc.  in 
the  Supreme  Court,  being  alleged  to   be 
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dciKtiTe,  tlM  Utier  Ooait  awarded  a  etr- 
Horari  to  the  olerk  of  the  Circuit  Court 
to  certify  a  complete  tranecript  of  the  pro- 
ceedings. The  Circuit  Court,  after  the 
term  bad  expired  at  which  the  decree, 
which  was  upon  default,  was  made,  and 
after  the  certiorqri  had  been  issued,  order- 
ed the  clerk  to  copy  the  subpcenas  and  re- 
turns into  the  record,  it  having  been 
ahown  to  the  Court  that,  when  the  default 
was  taken,  proof  of  the  service  of  the  sub- 
pcenas  had  oeen  duly  made.  Held,  that 
it  was  competent  for  the  Court  to  make 
the  order. — CoUriek  H  dl,  r.  Hooper,     316 

45.  When  a  bill  in  chancery  is  against  adult 
residents  of  the  state,  who  are  personally 
served  with  notice,  and  the  allcjE^tions  of 
the  bill  are  certain — especially  if  the  sub- 
ject-matter of  the  allegations  is  of  a  cer- 
tain and  definite  nature — a  final  decree, 
after  a  decree  pro  eonftooo  upon  a  default, 
may  be  made  without  proof.  Ibid. 

46.  While  the  law  was,  that,  where  evidence 
was  objected  to,  the  grounds  of  the  objec- 
tion should  be  stated,  objections  were 
made  without  assigning  the  reasons. 
Held,  that  they  were  corre^ly  OTerruled. 
— JotuM  tt  al.  v.  Ranoom,  327 

47.  Instructions  to  the  jury  should  not  as- 
sume that  facts  recapitulated  in  them  have 
been  proved.— Gmatoajf  v.  Shelton,      334 

48.  ThA  plaintiff 's  attorneys  in  the  present 
cause  having  been  improperly  allowed  to 
argue  to  the  jury  that  the  (act  of  the  de- 
fendant's having  procured  a  change  of  ve- 
nue was  a  circumstance  which  should 
weigh  against  him,  the  defendant  asked 
the  Court  to  instruct  the  jury  that  they 
had  nothing  to  do  with  that  fact,  and  that 
it  could  not  properly  prejudice  the  defend- 
ant or  his  cause.  Held,  that  the  instruc- 
tion should  have  been  given.  Ihid. 

49.  Where  there  is  evidence  before  the  jury 
tending  to  establish  a  fact,  it  is  the  auty 
of  the  Court,  where  a  specific  instruction, 
correct  in  point  of  law,  is  asked  for  in 
relation  to  tne  fact,  to  give  it.  Ibid, 

60.  An  instruction  to  commissioners  appoint- 
ed to  assign  dower,  to  assign  the  same 
by  metes  and  bounds,  will  be  presumed 
to  be  right  where  the  record  does  not  con- 
tain the  evidence. — Throp  v.  Joknoon  et 
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51.  Where  parol  evidence  is  admitted  at  the 
trial,  witnout  objection,  the  question  of 
its  admissibilify  cannot  be  raised  on  er- 
ror.— Harbert  v.  DumorU  tt  al.,  346 

53.  The  plaintiff  who,  after  a  demurrer  to  a 
plea  has  been  overruled,  replies  to  the 
plea,  waives  all  objection  to  the  oyerrul- 
ing  of  the  demurrer.  IHd. 


53.  The  party  IB  wboae  faror  a  demmrer 
has  be^  decided,  cannot  complain  of  tiie 
decision.  JM. 

54.  When  a  judnneni  has  been  rendered  for 
the  plaintiff,  he  cannot  complain  tliaft  a 
demurrer  to  a  plea  was  oyerruled,  which, 
if  valid  at  all,  was  a  bar  to  the  whole  ae- 
tion.^-7A«  State  ex  rd.  CrandaU  y.  Mamm 
eial.,  350 

55.  The  yerdict  of  a  jury  will  not  be  dis- 
turbed on  account  of  improper  eyidenoe 
having  been  admitted,  if  liie  other  eyi> 
dence  admitted  was  sufficient  to  jnst^ 
it.— AfancAe«<er  et  al.  y.  Doddridge,      3w 

56.  In  a  suit  brought  u^n  a  note  by  tibe 
assignee  of  an  admimstrator,  a  plea  al- 
leging that  the  right  of  the  administrator 
to  make  the  assignment  had  ceased  before 
he  made  it,  is  a  special  plea  of  non-aa* 
assignment,  and  must,  under  the  R.  S. 
1843,  be  verified  by  oath.— Tftemoa  y.  Rno- 
ter,  Admittiatrator,  369 

57.  When  the  general  issue  and  a  special 
plea  are  filed  to  the  action,  and  the  mat- 
ter alleged  in  the  special  plea  is  admissi- 
ble unc&r  the  ^neral  issue,  the  defendant 
cannot  complain  that  a  demurrer  to  the 
special  plea  was  improperly  sustained. 


58.  While  the  rule  of  practice  in  the  Su- 

Sreme  Court  was,  that  objections  to  evi- 
ence  should  be  pointed  out  at  the  trial, 
or  otherwise  the  overruling  of  them  could 
not  be  assigned  for  error,  objections  were 
made  to  evidence  without  stating  the 
grounds.  Held,  that  the  objections  could 
not  be  noticed  on  error.  Md, 

59.  The  omission  of  a  similiter  to  the  gene- 
ral issue  is  immaterial  after  yerdict. — 
— Teay^in  v.  Krakn,  373 

60.  It  is  not  material  on  error  whether  a 
deposition  read  by  the  plaintiff  at  the  trial 
should  have  been  suppressed  or  not,  if  the 
evidence  was  amply  sufiicient  without  it 
to  sustain  the  suit. — BUUuffoUy  y.  The 
StaUBmik,  375 

61.  Where  land  is  about  to  be  sold  upon  ex- 
ecution on  a  judgment  which  has  ceased 
by  lapse  of  time  to  be  a  lien  th^eon,  the 
proper  proceeding  to  prevent  the  sale  ia 
oy  motion  on  the  law  side  of  the  Court  to 
have  the  levy  set  aside.— ^Stocfapett  et  al. 
y.  Walker  et  al.  384 

6^.  A  judgment  rendered  on  a  new  trial  will 
not  be  reversed  because  the  new  trial  was 
granted  upon  insufficient  grounds,  if  the 
adverse  party  has  admitted  before  the 
Court  below  the  truth  of  a  material  part 
of  the  evidence  to  admit  which  the  new 
trial  was  granted. — Houck  y.  Deitz,     385 

63.  The  fact  that  such  admisaion  waa  made 
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to  proTent  a  eontinaanoe,  makes  no  difler- 
enoe.  Ibid. 

64.  Wliere  the  evidence  given  at  the  trial  is 
not  in  the  record,  it  will  be  presumed 
that  the  judCTient  was  in  accordance  with 
it.  Ibid, 

65.  Objections  to  the  competency  of  wit- 
nesses in  a  cause  tried  in  1842,  must  have 
been  made  at  the  trial  or  they  will  not 
be  noticed  by  the  Supreme  Court. — ZUm 
€t  al.  V.  The  StmU  ex  nl,  NorrU  et  al.,  397 

66.  A  plaintiff  who  has  voluntarily  aban- 
doned his  suit  has  no  right  to  an  appeal. 
—The  Staie  Bank  v.  Hayes,  400 

67.  A  fact  in  issue,  and  which  was  necessa- 
ry to  have  been  proved  to  authorise  the 
judgment  of  the  Circuit  Court,  will  be  pre- 
sumed to  have  been  proved,  if  the  record 
does  not  show  the  contrary. — Halsey  v. 
MatihewB,  404 

68.  The  party,  who  by  his  pleading  has  ten- 
dered an  immaterial  issue,  cannot  have 
the  judgment  reversed  because  the  case 
was  tried  on  that  issue,  and  the  judg- 
ment was,  therefore,  not  decisive  of  the 
merits.— OWea/  v.  Wade,  410 

69.  A  judgment  of  the  Circuit  Couit  will 
not  be  reversed  for  an  erroneous  ruling  of 
the  Court,  when  the  party  complaining 
has  not  been  injured  thereby. — Alden  et 
al.  V.  Barbour  et  al.,  414 

70.  The  setting  aside  of  a  special  plea  can- 
not be  complained  of  when  another  re- 
mains under  which  the  defense  set  up  in 
the  former  plea  could  be  proved  in  bar  of 
the  action. — Wood  v.  Oofmnons,  418 

71.  A  judgment  will  not  be  reversed  be- 
cause an  erroneous  instruction  was  given 
to  the  jury,  if  it  could  have  done  the  par- 
tj  complaining  no  injury.  ibid. 

72.  Where  the  evidence  is  not  contained  in 
the  record,  the  Court  will  presume  that 
the  facts  proved  were  such  as  to  authorize 
the  judgment. — Hitman  v.  Brown,     430 

73.  An  objection  to  evidence  eiven  in  a  cause 
tried  before  the  passage  of  the  act  of  1851 
on  the  subject,  will  be  held  to  have  been 
properly  overruled,  if  the  ground  of  the 
objection  does  not  appear  in  the  record. — 
Heeler  v.  Des/ant,  501 

74.  Objections  to  instructions  ffiven  to  the 
jury  will  not  be  regarded,  if  the  record 
does  not  show  that  the  instructions  were 
ezceptted  to  when  they  were  given,  or  at 
any  time  before  the  jury  gave  their  ver- 
dict. Ibid. 

75.  Where  an  instruction  giveA  to  the  jury 
is  objected  to,  but  the  evidence  given  at 
the  trial  is  not  contained  in  the  record, 
and  it  does  not  of  itself  appear  to  be  ob- 
jectionable, the  verdict  of  the  juiy  will 


not  be  set  aside.— ^aAiifi  ▼.  The  WkiU 
Water  Valley  Cmud  Company,  506 

76.  The  rule  that  objections  to  evidence 
should  be  shown  by  the  bill  of  exceptions, 
refers  to  cases  in  wnich  the  testimony  has 
been  admitted,  and  not  to  those  in  which 
it  has  been  rejected. — Oore  v.  Oore  et  al., 
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77.  The  refusal  of  the  Circuit  Court  to  give 
to  the  jury  an  instruction  asked  for,  wnen 
the  Court  gave  in  its  stead  an  equivalent 
one,  is  not  a  ground  for  reversing  the 
judgment. — Brown  v.  Brooke,  518 

78.  It  is  not  the  dutjr  of  the  Court  to  give 
irrelevant  instructions  to  the  juiy.—^a- 
miUon  v.  The  State,  553 

79.  A  plaintiff  who  has  suffered  a  voluntarjr 
non-suit  cannot  afterward  prosecute  a  writ 
of  error  for  a  refusal  of  tne  Court,  upon 
his  motion,  to  reinstate  the  cause. —  wU" 
eon  V.  The  JEtna  Ineuranee  Gom^ity,  557 

80.  If  the  minutes  of  evidence  taken  by 
counsel  should  be  surreptitiously  intro- 
duced into  the  jury-room  by  the  procure- 
ment of  his  client  or  the  connivance  of  a 
juror,  and  ^ould  be  there  read  and  used 
as  a  basis  Tor  arriving  at  a  verdict,  or 
should  otherwise  influence  the  finding  of 
the  jury,  it  would  oe  good  cause  for  set- 
tine  aside  the  verdict  and  awarding  a  new 
tri^;  but  where  such  minutes  have  got 
before  the  jury  by  accident  and  have  not 
influenced  their  verdict,  it  will  not  be. — 
BaU  V.  Carley,  577 

81.  A  person  chareed  with  the  commission 
of  a  crime  should  be  allowed  a  reasonable 
time  to  prepare  his  defense.— Ltfi(f«i2/e  v. 
The  State,  580 

PRINCIPAL  AND  AGENT. 

See  NoTioa.    Rxwabo  I. 

1.  A  party  employed  merelv  to  aid  in  mak- 
ing an  arrest,  has  no  impljgd  authority  to 
engage  others,  at  his  employer's  expense, 
to  assist.— Pruitt  v .  Miller,  16 

3.  A  bona  fide  payment  of  a  debt  to  an  ajB;ent 
of  the  creditor  authorised  to  receive  it,  is 
a  payment  to  the  creditor,  even  though 
the  affent  misappropriate  the  amount  re- 
ceived in  payment. —  Ward  et  al,  v.  ilfac- 
coun,  407 

PRINCIPAL  AND  SURETY. 

1.  In  an  action  against  principal  and  surety 
upon  a  promissory  note,  evidence  was  aa- 
duced  by  the  defendant,  tending  to  show 
that,  at  the  time  appointed  for  the  pay- 
ment of  the  note,  toe  principal  offered  to 
pay  the  same,  and  that  the  payee,  with- 
out receiving  the  money  or  surrendering 
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th«  note,  made  an  oral  agreement  with 
the  priiici|ial  for  a  new  loan  of  the  mo- 
ney, upon  the  Fole  responsibility  of  the 
latter;  out  the  Court  instructed  the  jury 
that  the  evidence  conHtituttni  no  defense 
to  the  action.  Held,  that  the  instruction 
of  the  Court  was  erroneous. — Mus^aveet 
ei.  V.  Glas(/otD,  31 

3.  A  Ruret  V,  who  has  discharged  a  jndgment 
rendered  against  him  for  a  debt  of  his  prin- 
cipal, by  executing  a  note  not  negotiable 
by  the  law-merchant,  and  a  mortgage,  for 
the  amount  of  the  judgment,  cannot  sue 
his  principal  for  money  paid  until  he  has 
paia  the  not«  and  mortgage,  or  a  part 
thereof. — Bennett  v.  Buctuinan,  .  47 

3.  To  an  action  by  the  assignee  against  the 
makei*s  of  a  promissory  note,  being  prin- 
cipal and  sureties,  the  defense  was  that, 
after  the  note  became  due,  and  before  the 
assignment,  the  time  of  payment  waif  ex- 
tended by  agreement  between  the  princi- 
pal and  payee,  without  the  consent  or 
Knowledge  of  the  sureties.  The  only  evi- 
dence of  such  extension  was  three  in- 
dorsements made  upon  the  note  by  the 
payee,  after  it  became  du<^  each  a  year 
apart  from  the  other,  to  tlie  effect  that  he 
had,  at  the  date  of  the  indorsements  seve- 
rally, received  the  interest  for  a  year  in 
advance,  and  the  note  was  to  stana,  with- 
out suit,  to  the  end  of  the  year.  Htld^ 
that  it  did  not  appear  that  the  time  of 
payment  was  extended  by  agreement 
made  by  the  payee  with  the  principal,  nor 
that  the  interest  might  not  have  been 
paid  by  either  or  all  of  the  makers. — 
Chtek  et  al.  v.  Glass,  286 

4.  A  valid  agreement  by  a  creditor  with  the 
principal  debtor,  witliout  the  consent  of 
the  suiety,  not  to  sue  for  a  limited  time 
after  the 'debt  is  due,  discharges  the  sure- 
ty.— Harbert  v.  Dumont  et  al.,  346 

5.  If  a  const<ible,  having  an  execution  in  his 
hands  against  a  judgment-debtor  and  his 
replevin -bail,  levies  u^)on  sufficient  goods 
of  the  debtor  to  satisfy  the  debt,  and 
wastes  the  same,  and  afterward  levies 
upon,  and  makes  the  money  demanded 
out  of,  the  property  of  the  bail,  the  sure- 
ties of  the  con^itable  will,  under  the  R. 
S.  1843,  be  liable  on  his  official  bond  to 
the  bail.--TAc  StaU  ex  rel.  McCuUous/h  y. 
Druly  et  al.,  431 

6.  The  rule  on  this  point  is,  that  if  the  act 
done  by  the  officer  is  performed  under  co- 
lor of  his  office,  his  sureties  are  responsi- 
ble. Ibid. 

PROBATE  COURT. 

Set  Olaim  aoaimst  a  DsoxDENr't  Estate. 

1.  A  direction  or  order  giyen  to  a  guardian 


bj  a  Probate  Oouit,  within  the  aphera  of 

its  jurisdiction,  cannot  be  impeacned  col- 
laterally, except  for  fraud.  —  Sherrif  v. 
Sansberrp,  320 

2.  The  Probate  Courts  of  this  state  possess 
general  equity  powers  in  relation  to  the 
administration  and  guardianship  of  es- 
tates.—PoieeZZ,  Adih'r,  v.  North  el  al.,  392 

3.  An  order  of  the  Probate  Court  to  a  guar- 
dian to  invest  money  of  his  wards,  with- 
out defining  the  amount,  in  the  comple- 
tion of  an  unfinished  distillery,  accoraing 
to  their  interests  therein,  wasneld  to  jus- 
tify a  reasonably  prudent  expenditure  for 
the  purpose.  .  lirid. 

PROCESS.  . 
See  Attacbmxnt,  1.    Practick,  24. 

1.  Process  returnable  at  a  day  fixed  by  law, 
is  deemed  and  taken  to  be  retnmaLle  at 
such  day,  by  enactment  of  the  R.  S. 
1843,  although  a  different  day  may  be 
named  in  the  process. — The  White  Water 
Valley  Canal  Company  v.  Henderson,       3 

2.  The  sheriff's  return  to  a  subpoena  in 
chancery  showed  that  one  of  the  defend- 
ants (naming  him)  had  been  "served," 
and  that  the  others  were  "not  found/* 
(S:c.  Held,  that  the  language  must  be  in- 
ferred to  import  that  the  service  upon  the 
defendant  alleged  to  have  been  "  served/' 
was  a  personal  on^.—Colerick  et  al.  y. 
Hooper,  316 

PROMISSORY  NOTES. 

See  Partnebs,  2.    Plkadiko,  21,  27,  44,  45. 
Principal  ano  Suuett,  1,  2,  3. 

1.  Although  a  sealed  note,  given  in  part 
payment  for  certain  real  estate,  be  doe 
oefore  the  time  appointed  for  toe  execu- 
tion of  the  deed,  yet,  if  suit  on  the  note 
be  not  commenced  until  after  the  time 
when  the  deed  was  to  have  been  executed, 
the  defendant  may  plead  in  bar  of  the 
action,  tliat  the  plaintiff  did  not,  on  the 
day  appointed  by  the  contract,  ezecnte, 
or  offer  to*  execute,  the  deed. — Oorham  y. 
Reeoes  et  al.,  83 

2.  To  a  suit  b^  the  payees  of  a  promissory 
note,  given  m  consideration  of  the  con- 
veyance of  certain  land  by  them  to  the 

.  maker,  and  commenced  after  the  time  ap- 
pointed by  contract  for  the  execution  of 
the  conveyance,  it  is  a  sufficient  defense 
to  show  tnat  at  the  time  when  the  con- 
y^ance  was,  by  contract,  to  have  been 
executed,  the  plaintiffs  were  not  the  own- 
ers of  the  lana.  Ihid, 

3.  To  a  plea  alleeing  anch  a  defense,  a  re- 
plication that  Uie  plaintift,  together  willi 
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their  wiyee,  were  the  owners  in  fee  of  the 
land  mentioned  in  the  plea,  but  not  aver- 
ring that  they  were  the  owners  at  the 
time  when  the  conveyance  was  tp  have 
been  executed,  is  bad.  Ibid. 

4.  In  a  suit  upon  a  promissoiy  note  by  the 
assignee  aeainst  the  maker,  the  latter  may 
plead,  under  the  R.  S.  1^43,  by  way  of 
set-off,  an  individual  account  which  he 
had  against  any  assignor  prior  to  notice 
of  the  assignment — SampU  y.  Lamb,  180 

5.  Where  the  account  against  the  assignor 
is  larger  than  the  amount  of  the  note,  the 
plaintiff  cannot,  by  releasing  the  assignor 
from  liability  upon  the  assignment,  ren- 
der him  a  competent  witness.  Ibid. 

6.  The  notice  of  the  protest  for  non-pay- 
ment of  a  note  payable  at  the  brancli  at 
Latorenceburffh  of  the  state  bank,  stated 
that  the  note  was  presented,  <{:c.,  "  in  the 
bank,"  for  payment,  Ac.  Held,  that  the 
words  imported  that  the  note  was  pre- 
sented within  banking  hours. — Henry  y. 
The  StaU  Bank  of  Indiana,  21 6 

7.  The  holder  of  a  note  payable  at  a  char- 
tered bank  with  this  state,  may,  upon  the 
note  being  protested  for  non-payment,  no- 
tify all,  or  any  part,  of  the  indorsers  of 
the  fact,  and  render  the  indorsers  thus 
notified  liable  for  the  payment  of  the  note. 

Ibid. 

8.  An  indorser  who  has  receiyed  due  notice 
of  the  protest  for  non-payment  of  such  a 
note,  held  by  a  bank,  will  not  be  dis- 
charged because  a  prior  indorser  was  not 
thus  notified,  notwithstandinc^  it  was  a 
usage  of  the  bank  to  notify  aU  indorsers 
of  paper  not  paid  at  maturity,  of  protest. 

Ibid. 

9.  In  a  suit  upon  the  assignment  of  a  pro- 
missory note,  the  a«sigaor  will  not  be 
held  iS\c  discharged  by  the  laches  of  the 
assignee,  if,  upon  a  judgment  obtained 
against  the  maker  in  due  time,  the  issuing 
of  an  execution  was  only  delayed  until  a 
reasonable  time  had  elapsed  after  the  ad- 
journment of  the  Court  at  which  judg- 
ment was  rendered;  unless  some  special 
cause  is  shown  which  made  it  the  duty 
of  the  assignee,  as  an  act  of  good  faith, 
to  haye  it  issued  earlier. — Spears  y.  Clark, 

396 

10.  In  a  suit  upon  the  assignment  of  a  pro- 
missoiy note,  the  evidence  was  that  the 
term  of  the  Court  at  which  the  plaintiff 
obtained  iudg^nent  against  the  majcer  was 
adjournea  on  the  7th  of  September,  and 
that  a^.  fa.  issued  on  the  iud^ent  on 
the  Slst  of  that  month.  Hud,  m  the  ab- 
sence of  proof  of  any  loss  by  the  delay, 
that  the  plaintiff  exercised  sufficient  dili- 
gence in  taking  out  execution.  Ibid, 


11.  A  promissoiy  note  was  dated  at  Lafaff- 
ette,  Dut  the  assignments  on  it  were  not 
dated  as  of  any  place.  Snit  was  prosecut- 
ed and  judgment  obtained  against  the 
makers  at  that  place.  Suit  was  also  com- 
menced against  the  defendant,  one  of  the 
assignors,  and  process  served  on  him  at 
that  place.  There  was  also  proof  that 
several  of  the  parties  resided  there.  Held, 
that  the  averment  in  the  declaration  on 
the  assignment  of  the  note,  that  it  was 
assigned  at  Lafayette,  was  presumptively 
established.  Ibia. 

12.  Where,  in  a  suit  by  the  assignee  against 
the  assignor  of  a  promissory  note,  the  for- 
mer shows  that  he  has  used  due  diligence 
in  prosecuting  the  maker  to  insolvency, 
it  is  not  incumbent  on  the  plaintiff  to 
prove  that  the  maker  continued  insolvent 
till  the  commencement  of  the  suit.    Ibid. 

13.  A  note,  the  assignment  of  which  was 
sued  on,  was  signed  as  follows:  5.  T.; 
T.  and  ^.  The  declaration  averred  that 
fif.  T.,  and  T.  of  the  firm  of  T.  and  S., 
were  the  same  person.  The  record  of  a 
suit  by  the  assignee  against  T.  and  iS.  on 
the  note,  a^s'ing  that  they  were  the  per- 
sons who  made  the  note,  was  in  evidence 
at  the  trial,  and  T.  having  been  examined 
as  a  witness,  spoke,  in  his  testimony,  of 
S.  and  himself,  the  defendants,  in  4he 
judgment,  as  the  makers  of  the  note,  and 
mentioned  no  other  person.  Held,  that 
the  averment  was  sufficiently  proved. 

Ibid, 

14.  In  a  suit  by  the  payee  against  the  ma- 
kers of  a  note,  the  latter  will  not  be  al- 
lowed to  show,  by  parol  evidence,  that  a 
guaranty  indorsed  upon  the  note  was,  at 
the  time  it  was  made,  accepted  by  the 
payee  in  full  satisfaction  of  the  note. — 
SmUh  et  al.  v.  Stevens,  332 

15.  Where  a  note  has  been  surrendered  by 
the  payee  to  one  of  the  makers  with  an 
intention  of  canceling  it,  a  delivery  of 
the  note  by  such  maker  to  the  payee's  ad- 
ministrator, upon  his  demana,  in  igno- 
rance of  the  makers'  rights,  will  not  re- 
vive the  debt. — Sherman  etal.Y.  Sherman, 

337 

16.  The  surrender  of  a  note  by  the  payee  to 
the  maker,  is  prima  facie  a  satisfaction  or 
release  of  the  debt.  Ibid, 

17.  In  a  suit  upon  a  promissory  note,  a  guar- 
antor of  the  solvency  of  the  maker  is  not 
a  competent  witness  to  prove  that  the 
note  was  executed  without  a  considera- 
tion.— Hanna  v.  Spencer,  351 

18.  The  administrator  of  the  legal  holder 
of  a  note,  has  the  rip^ht  to  assign  it. — Tho- 
mas v.  ReitUr,  Admnnistrator,  369 
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19.  A  pnimiMory  note  vas  made  MTEbLa  to 
A.,  nia  agent  or  attorney,  ileld,  that 
while  unnegotiated,  auit  could  only  be 
brought  upon  the  note  in  the  name  of  A. 
—ToHplin  T.  Krahn,  373 

90.  A  promissory  note,  which  had  not  been 
negotiated,  was  lost,  and  nothing  had 
been  heard  of  its  existence,  although  four 
years  had  elapsed  from  the  time  when  it 
oecame  due.  At  the  end  of  the  four  years, 
suit  was  brought  upon  it — ^the  declaration 
alle^inff  the  loss,  ^c.  Held,  that  the  suit 
would  lie.  Ibid. 

SI.  In  debt  by  the  payee  to  recover  the 
amount  of  a  lost  note,  the  plaintiff  proved 
by  a  witness  that  a  note  of  the  maker,  da- 
ted on  or  about  the  date  of  the  note  de- 
scribed in  the  declaration,  and  otherwise 
corresponding  with  it,  had  been  left  with 
him  to  collect  the  interest;  that  he  had 
made  diligent  search  for  the  note  and 
could  not  find  it;  and  that  neither  the 
payee  nor  any  other  person  ever  got  the 
note,  to  his  knowledge,  out  of  his  posses- 
sion. Held,  that  the  evidence  was  suffi- 
cient to  authorize  a  judgment  for  the 
plaintiff.  ^  Ibid. 

S9.  Where  notes  are  given  to  secure  the  pur- 
chase-money of  land,  payable  respective- 
ly on  or  beiore  a  ^iven  day,  under  a  con- 
tract that  a  deed  is  to  be  executed  for  the 
land  on  the  payment  of  the  notes,  a  suit 
cannot  be  maintained  on  either  of  the 
notes  after  the  last  has  become  due,  unless 
a  deed  was  tendered  on  or  before  the  day 
when  the  last  note  matured. — Malaby  et 
ux.  v.  Kuiu,  388 

93.  A  promissory  note  not  payable  at  a  char- 
tered bank,  is  not,  in  this  state,  governed 
by  the  law-merchant. — BhufU  v.  RUey, 

471 

94.  Where  a  promissory  note,  whether  ne- 
gotiable by  the  law-merchant  or  not,  has 
been  assigned  after  it  became  due,  the 
admissions  of  the  assignor  made  before 
the  assignment  that  the  note  had  been 
paid,  are  admissible  in  evidence  against 
the  asaignee.  Ibid. 

S)5.  A  note  was  executed  to  O.,  agent  of 
WeiU  county,  or  his  successor  in  office, 
Ac.  Held,  that  G.'i  successor  could  not 
sue  upon  the  note. — Upton  v.  Starr,     508 

96.  To  a  suit  brought  upon  a  promissory 
note  given  to  a  county  agent,  the  defend- 
ant set  up  in  bar  of  payment  that  it  was 
given  for  a  part  of  the  purchase-money  of 
a  county-seat  lot;  that  the  as^Dt  sold  the 
lot  to  the  defendant  for  IW)  dollars,  of 
which  sum  he  paid,  at  the  time,  40  dol- 
lars, and  executed  his  notes,  that  in  suit 
being  one,  for  the  remaining  60  dollars; 
that  aaid  agent  kept  the  A  dollars,  re- 


ported tho  sale  to  the  eonnty  commiawiiwi' 
ers  as  having  been  made  at  60  doUars, 
which  report  was  accepted;  and  that  the 
defendant  had  already  paid  with  the  aaid 
40  dollars  the  amount  of  60  dollars,  at 
which  sum  the  lot  was  reported  as  haying 
been  sold.  Held,  that  tneee  facts  were 
no  defense  against  the  note.  Ibid. 

97.  Debt  by  The  8tsU  on  the  relation  of  &, 
the  clerk  of  the  CarroU  Circuit  Court  upon 
a  sealed  note  made  payable  to  W.  C.« 
school  commissioner,  or  to  his  succeBsor 
in  office,  and  g^ven  to  secure  a  loan  of 
funds  belonging  to  congressional  town- 
ship No.  26,  ^.,  in  CarroU  county.  By 
an  act  of  1844  the  office  of  auditor  in  aaid 
county  was  abolished  and  its  duties  trans- 
ferred to  the  clerk  of  the  CkirroU  Circuit 
Court.  By  an  act  of  1849  the  office  of 
school  commissioner  was  abolished  and 
its  duties  transferred  to  the  auditor  and 
treasurer.  Held,  Uiat  by  the  act  of  1844 
the  clerk  of  the  Carroll  Circuit  Court  be- 
came ex  qfieio  the  auditor  of  said  comity, 
and  it  was  his  duty  to  bring  the  present 
suit;  but,  held,  that,  under  the  R.  S.  1843, 
it  should  have  been  brought  in  the  name 
of  the  payee  of  the  note. — BoufmoK  et  al, 
y.  The  State  ex  rd.  Staoart,  594 

28.  The  assi^ee  of  a  note,  in  order  to  exer- 
cise the  diligence  in  collecting  it  of  the 
maker  which  is  requisite  in  collecting  a 
note  not  payable  in  bank,  need  not  sue 
to  recover  a  part  of  the  note  which  ia  usa- 
rious. — Johnoon  y.  Blake,  542 

29.  The  fact  that  the  aasigMee  knew  when 
he  received  the  assignment  that  such  part 
was  usurious  makes  no  difference,     ibid. 

30.  Where  a  woman,  being  the  payee  and 
holder  of  a  sealed  note,  marries,  the  pro* 
perty  of  the  note  is  in  the  husband,  and 
be  alone,  and  not  the  wife,  cauAegotiate 
and  pass  it  by  indorsement. — Woano  y. 
Secrest  et  al.,  545 

31.  When  the  assignment  of  the  note  is 
signed  by  the  husband,  the  wife'a  aiffna- 
ture  to  the  assignment  is  mere  surplus- 
age. Ibid, 

PROTEST. 

See  Bills  of  Exchanox,  3,  5,  8,  9, 13.    Pao- 
msBoaT  Notes,  6,  7,  8. 

PURCHASE-MONET. 

If  one  of  several  instalments  of  parchaae- 
money  for  land,  be  payable  before  the 
deed  is  to  be  made,  it  is  no  defense  to  a 
suit  brought  by  the  payee  to  recover  auch 
instalment,  before  the  time  appointed  for 
the  execution  of  the  deed,  that  the  payee 
had  no  title  to  the  land  at  the  time  when 
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the  oonfnct  of  sale  was  made. — Wright 
T.  Biaehlof  et  al.,  101 

QUO  WARRAITTO. 
See  OoBFO&ATioir,  7. 

RAILROADS. 

See  Ivjxmcnos,  8.  Newoabtls  Ain>  Rich- 
mond Railboad  Cohpant.  Pxbu  aud  In- 
dianapolis RaILBOAD  CoiflPANT. 

1.  Where  a  company  is  authorized  by  an 
act  of  the  legislatnre  to  construct  a  rail- 
road between  two  designated  points,  they 
hav^  a  right  to  occupy,  in  the  construc- 
tion of  the  road,  any  land  of  the  state  be- 
tween those  points,  on  the  general  route 
authorized,  which  may  be  necessaiy  for 
the  purpose. — The  Indiana  Central  Kail- 
way  Con^anyy.  The  State  of  Indiana  et 
al.,  421 

S.  When  the  legislature  authorizes  the  con- 
struction of  a  railroad  between  two  desig- 
nated points,  no  interni%diate  point  beine 
named,  and  there  are  routes  between  said 

S pints  e<]ually  feasible,  that  which  is  most 
irect  will  b^  deemed  to  have  been  con- 
templated; but  where  there  is  a  difference 
in  the  fea^Klity  of  the  routes,  a  reason- 
able discretion  must  be  allowed  in  the 
selection  of  that  to  be  followed. — The 
NeweaetU  and  Richmond  RaUroad  Con^ny 
V.  The  Peru  and  IndianapoUe  Railroad 
Con^ny,  464 

RECEIPT. 
See  ErmsNOS,  10. 

REOOGNIZANOE. 

1.  A.  B.  xeeovered'  a  judgment  in  the  La- 
^ange  Circuit  Court  against  C  D.,  and 
in  the  vaci^on  of  the  vovat  immediately 
following,  one  E.  F,  acknowledged  him- 
self repleyin-bail  for  the  stay  of  execution 
thereon,  as  ^follows:  "  A.  B.  v.  C.  D. — 
Comea  now  £.  F.  and  acknowledges  him- 
self repleyin-bail  and  security  for  the 
payment  of  the  aboye  judgment,  at  the 
expiration  of  the  time  allowed  by  law  for 
the  stay  of  execution.  (Signed;  E,  F." 
This  entry  was  entitled  in  the  same  man- 
ner as  the  judgment,  but  seyeral  entries 
itteryened  on  uie  order-book  between  it 
and  the  entry  of  judgment.  E.  F.,  oyer 
fiye  jrears  after  he  h^  executed  the  re- 
cognizance, moyed  to  set  it  aside  as  yoid. 
Beldf  that  the  recognizance  was,  substan- 
tially, yi  the  form  required  by  the  statute. 
Held,^  also,  that  after  the  lapse  of  time 
mentioned,  the  circumstance  that  the  re- 
cognizance was  not  written  immediately 
under  the  entry  of  the  judgment,  furnish- 


ed no  sufficient  ground  for  aefcting  it  aside. 
^WiUiame  y.  Beisel,  118 

2.  A  recognizance  taken  by  the  sheriff  for 
the  appearance  of  a  person  indicted,  to 
answer  the  accusation,  is  not  yoid,  under 
the  R.  S.  1843,  from  the  circumstance, 
alone,  that  the  amount  of  bail  required 
was  not  indorsed  on  the  proceas.^Trim- 
ble  y.  The  State,  151 

RECORD. 
1^  EymxNOx,  92.    Pbaotiok,  7. 

RECOUPMENT. 
See  CoNmAOT,  3,  4,  5,  8, 13, 14, 15,  21. 

REFEREES* 

In  a  suit  upon  the  official  bond  of  a  school 
commissioner,  after  an  interlocatory  judg- 
ment for  the  plaintiff,  the  inquiry  of  da- 
mages was  submitted,  by  agreement  of 
the  pafties,  to  referees.  Held^  3iat  the  sub- 
mission was  authorized  by  tlie  R.  S.  1843. 
Kintner  et  W.  y.  The  State  ex  reL  Skebon, 

86 

REMEDY. 

1.  If  A.,  for  a  good  consideration,  promises 
B.  to  pay  him  a  debt  due  from  C.  to  B,, 
the  remedy  for  a  breach  of  the  undertak- 
ing is  at  law  and  not  in  chancery. — Eaot' 
man  y.  Ramoey,  419 

2.  Section  121  of  the  general  road  law  of  1849, 
which  proyides  a  remedy  by  action  of 
debt  at  the  suit  of  the  superyisor  for  the 
obstructing  of  a  public  highway,  does  not 
take  away  the  remedy  by  indictment  au- 
thorized by  s.  65,  c.  S3,  R.  S.  1843,  for  the 
same  offense,  but  furnishes  a  cumulattye 
remedy .~7Ac  State  y.  Virt,  447 

REPLEVIN. 
See  Plxadino,  15.    Witnxss,  5. 

1.  In  repleyin,  damages  cannot  be  assessed 
beyond  the  amount  claimed  in  the  decla- 
ration.—O'iV^eo/  y.  Wade,  410 

2.  In  repleyin,  in  a  justice's  Court,  the  yalue 
of  the  property  as  specified  in  the  declara- 
tion, and  not  m  the  affidayit,  goyems  as 
to  the  jurisdiction  of  the  Court. — Marhin 
y.  Jomipan,  548 

3.  The  declaration  in  repleyin  before  a  jus- 
tice of  the  peace  contained  two  counts, 
and  the  prororty  specified  in  each  count 
was  alleged  to  be  of  the  yalue  of  40  dol- 
lars. Held,  that  the  justice  had  no  juris- 
diction of  Uie  case.  Ibid. 
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REPLEVIN-BAIL. 
S§e  Chaxokkt,  23.    Contract,  12.    Biooom- 

XANCE,   I. 

1.  The  reviral  of  a  judgment  against  the 
principal,  by  a  icire  facia*  issued  against 
nim  afone,  does  not  release  the  replevin- 
bail.— StocihiieZ/  et  al.  Y,  Walker  et  al.,  215 

2.  By  the  R.  S.  1843,  a  joint  execution  is- 
Buei  upon  a  justice's  judgment  against 
the  judgment-debtor  and  the  replevin- 
bail,  but  it  is  the  duty  of  the  justice  to 
make  an  indorsement  thereon  designat- 
ing which  of  the  defendants  is  principal 
and  which  the  bail,  and  of  the  constable 
first  to  sell  BO  much  of  the  goods  and  chat- 
tels of  the  principal  as  he  can  find  before 
he  sells  any  of  the  ^^ds  and  chattels  of 
the  bail,  unless  he  is  otherwise  directed 
by  the  bail.— 7A«  State  ex  rel,  McCuUouph 
y.Drulyetal.  .  433 

3.  A  suit  will  lie  upon  a  constable's  bond 
on  behalf  of  a  replevin -bail  against  the 
sureties  of  the  constable  for  his  illegal 
refusal  to  levy  an  execution  upon  the 
goods  and  chattels  of  a  judgment-debtor 
subject  to  execution,  whereby,  the  debtor's 
property  having  been  wasted,  the  bail 
was  compelled  to  pay  the  debt.  Ibid. 

4.  In  such  a  suit  it  will  be  presumed,  in  the 
absence  of  contrary  evidence,  that  the  ex- 
acution  issued  to  the  constable  was  a  le- 
gal one,  and  properly  indorsed.  Ibid. 

5.  If  a  constable,  having  an  execution  in 
his  hands  against  a  judgment-debtor  and 
his  replevin -bail,  levies  upon  sufficient 
goods  of  the  debtor  to  satisfy  the  debt, 
and  wastes  the  same,  and  afterward  levies 
upon,  and  makes  the  money  demanded 
out  of,  the  property  of  the  bail,  the  sure- 
ties of  the  constaole  will,  under  the  R. 
S.  1843,  be  liable  on  his  official  bond  to 
the  bail.  Ibid, 

6.  The  rule  on  this  point  is,  that  if  the  act 
done  by  the  officer  is  performed  under  co- 
lor of  his  office,  his  sureties  are  responsi- 
ble. Ibid. 

7.  To  sustain  a  set-off  for  money  paid  as  a 
replevin -bail,  proof  must  be  made  of  the 
entiy  of  replevin-bail. — Walker,  Execu- 
tor, V.  Clfmer,  525 

REPLEVIN-BOND. 
See  Pleading,  35. 

RESCISSION. 
See  Chance&y,  13, 14. 

RES  GESTJE. 
See  EvioKNOE,  20. 


RETURN,  SHERIFF'a 

See  PaooESB,  2. 

A  sheriff's  return  that  he  has  executed  a 
deed  of  land  to  a  bidder,  does  not  con- 
clude the  latter  from  showing  the  contra- 
rj,'-^Oregg  v.  Strang,  366 

REVIVOR. 
Su  Scats  Facus,  5.    PaAcrios,  36. 

REWARD. 

1.  A  reward  was  offered,  by  Franldim  eoua- 
ty,  for  the  apprehension  and  delivery  to 
tne  ^eriff  or  said  county,^  of  one  E.,  who 
was  charged^with  the  crime  of  murder. 
One  JIf.  thereupon  went  to  New.  Orleans 
in  pursuit  of  £.,  and  arrested  him  and 
brought  him  back  to  the  vicinity  of  said 
county.  Here,  by  the  negligence  of  M., 
E.  esoaped.  On  the  morning  afterward, 
M .,  witn  others  in  his  employ,  watched  a 
house  wjiiere  £.  was  supposed  to  be  se- 
creted, but  did  not  find  nim.  On  the  next 
morning,  jjf.  called  on  one  P.,  related  to 
him  the  circumstances  of  his  ionmey,  his 
expenses,  the  arrest  of  E.  ana  his  escape, 
and  requested  the  aid  of  F-,to  re-take  jE., 
and  promised  P.  to  compefllate  him  if  he, 
P.,  should  arrest  him.  P.  agreed  to  vatch. 
at  said  house  for  j^.,  take  him  if  he  should 
come  there,  and  give  3f.  notice  of  the  ar- 
rest. P.  said  M.  ought  to  have  the  re- 
ward. Meanwhile,  JUT.  continued  his 
search  for  E»  in  the  vicinity.  P.  arrested 
E.  at  said  house,  on  the  day  after  the  con- 
veraation  with  M.,  concealed  from  M.  the 
fact,  delivered  E.  to  the  sheriff  of  said 
county,  and  obtained  the  reward.  In  aa- 
eumpsit  by  JIf.  against  P.  to  recov^  the 
reward,  held,  that  P.  was  merely  the  ser- 
vant of  JIf.  to  make  the  arrest,  and  that 
the  latter  was  entitled  to  the  reward. 
Held,  also,  that  no  demand  of  the  reward 
from  p.  was  necessary  before  suit. — Ben- 
nett y.  MiUer,  16 

2.  No  plea  of  set-off,  or  notice  of  set-off,  was 
filed  in  this  cause.  Held,  that  it  would 
not  have  been  competent,  therefore,  for 
the  jury  to  have  allowed  P.  compensation 
for  making  the  arrest.  Ihid. 

ROADS. 
See  HiGH^AT. 

8.  ' 

m 

■  SAtE* 

See  AnMiKiBTBAToa's  .SaX£.  EviilEircE,  16. 
Goods  sold  and  nvLFnmsD.  Lease,  4. 
Trustee,  2.  . 

1.  A  debtor  agreed  to  give  bis  creditcjr  a 
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lien  on  personal  property  sold  bj  U&e  lat- 
ter to  him,  and  set  it  apart  for  the  pur- 
pose of  vesting  in  him  possession,  and 
Save  him  power  to  sell  the  property  upon 
lie  non-payment  of  the  deot.  The  pur- 
chase-money not  being  paid,  the  creditor 
proceeded  to  sell  the  property  at  public 
sale,  according  to  the  ajzreement,  but  the 
debtor  purposely  k^pt  the  property  con- 
cealed and  locked  up  from  view.  Held, 
that  the  sale  was  not  rendered  void  by 
tbe  property  being  thus  kept  out  of  view. 
Held,  also,  that  the  debtor  could  not  com- 
plain of  the  inadequacy  of  the  price 
caused  by  such  concealment  of  the  pro- 
perty.— Huff,  Administrator,  v.  Earl,  306 

2.  If  a  debtor,  who  has  •  set  apart  to  his 
creditor  specific  property,  and  empowered 
him  to  sell  it  to  satis/y  the  debt,  mixes 
other  property  with  it,  without  the  con- 
sent or  knowled^  of  the  creditor,  so  that 
it  oannot  be  distinguished,  he  will  not  be 
permitted  to  derive  advantage  Trom  the 

.    act,  ,  Ibid, 

SATISFACTION. 

iSm  ArtDBNKT  AT  IiAW,  3.     JuDGlCENT,  5,  7. 
^OKiaaOBT  NOTBB,  16. 

•  -SCIRE  FACIAS. 
See  Repleviit-Bail,  I. 

1.  A  writ  of  ecire  facias  to  revive  a  judg- 
ment sttfted  the  time  of  the  rendition  of 
the  judgment,  that  execution  remained  to 

'  be  aone,  and  commanded  the  sheriff  to 
summon  the  defendant  to  answer  why  the 
plaintiffs  should  not  have  execution. 
Jield,  that  the  writ  averred,  substantially, 
that  the  judgment  remained  unsatisfied. 
-^Davidson  et  al,  v.  Alvord  et  a/.,  1 

2.  Where  the  Circuit  CcAirt  before  which, 
and  the  time  at  which,  a  party  is  sum- 
moned to  appear,  are  specified  in  the  writ, 
h^  cannot  object  that  tne  place  where  the 
•Court  was  to  be  held  was  not  sufficiently 

indicated.  Ibid. 

3.  The  suggestion  of  the  death  of  one  of 
two  defendants  to  a  scire  facias  to  revive 
a  judgment,  is  equivalent  to  a  dismissid 
as  to  such  defendant. '  Ibid, 

4.  A  writ  of  se{re  facias  to  revive  a  judg- 
ment may  be  amended,  under  the  R.  S. 
1S43,  at  any  time .  before  judgment,  by 
striking  out  the  ^ame  of  one  of  several 
defendant.  Ibid, 

5.  The  ft.  S.  1843  authorize  the  issuing  of 
a  sdrs  fitciat  to  retive  a  judgment  against 
^e  personal  representatives  of  a  deceased 
defendant.  Ibid. 
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SEALED  NOTE. 
See  Pbomissoby  Notes,  1. 

SET-OFF. 

See  Pleading,  5,  32.  Replevin-Bail,  7.  Re- 
ward, 2. 

1.  In  a  suit  upon  a  promissory  note  by  the 
assignee  against  the  maker,  the  latter  may 
plead,  under  the  R.  S.  1843,  by  way  of  set- 
off, an  individual  account  which  he  had 
against  any  assignor  prior  to  notice  of  the 
assignment. — Sample  v.  Lamb,  *  180 

2.  In  a  suit  by  the  assignee  of  a  note 
against  the  maker,  the  latter  may  plead 
and  prove  that  the  plaintiff  holds  the  note 
merely  as  a  trustee  of  the  payee,  in  order 
to  let  in  as  a  set-off  an  indebtedness  of 
the  maker  to  the  defendant.-~>ireAry  r. 
Scott,  412 

SHERIFF'S  SALE. 
See  Ejectment,  2.    Practicx,  61. 

1.  Where  land  has  been  appraised  and  sold 
at  sheriff's  sale  subject  to  alleged  incum- 
brances which  had  actually  been  dis- 
charged before  the  purchase,  the  pur- 
chaser cannot  be  compelled  to  take  the 
land  at  the  sum  of  the  price  bid  and  the 
amount  of  such  supposed  incumbrances. 
--Gregg  v.  Strange,  366 

2.  A  sheriff's  return  that  he  has  executed  a 
deed  of  land  to  a  bidder,  does  not  con- 
clude the  latter  from  showing  the  contra- 
ry- Ibid, 

SIMILITER. 

The  omission  of  a  similiter  to  the  general 
issue  is  immaterial  alter  verdict. — Timp- 
Un  V.  Krahn,  373 

SINKING  FUND. 
See  Ohancsst,  7. 

SLANDER. 

1.  In  a  count  in  slander,  the  words  alleged 
to  have  been  spoken  by  the  defendant, 
were  as  follows:  "  Sarah  Jane"  (meaning 
the  plaintiff,)  "told  me"  (meaning  the 
defendant,;  "that her  brothers"  (mean- 
ing certain  brothers  therein  before  men- 
tioned) "had"  (using  obscene  words  im- 
porting carnal  intercourse)  "with  her; 
thereby  then  and  there  meanitig  and  charg- 
ing that  the  said  plaintiff  had  then  and 
there  confessed  to  him,  the  said  defend- 
ant, that  she  %ad  been  and  was  guilty  of 
sexual  and  incettuous  intercourse  with  her 
bpothers,"*  Ac  Held,  that  the  words,  with 
the  accompanying   averments,   imputed 
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fornicAtion,  and,  m  ti^y  were  alleged  to 
haTe  been  spoken  of  a  female,  were  ac- 
tionable, under  the  statute. — Abthire  v.  ; 
CUtu,  115 ' 

3.  To  a  count  in  ainnder  charging  the  de- 
fendant with  the  spoakiiig  of  words  im- 
puting to  the  plaintiff  the  crime  of  incest 
with  litT  brotliers,  the  defendant  pleaded 
"that  the  plaintiff  did.xon,"  <fec..  "  at," 
ikc,  "  tell  the  defendant  that  hor  said  bro- 
thers had  had  sexual  and  illicit  inter- 
course with  hvr,"  «fec.  Held,  that  a  de- 
murrer to  the  plea  was  properly  sustained. 

Ibid. 

8.  To  theTount  last  named,  the  defendant 
pleaded,  in  justification  of  the  words  spo- 
Ken,  that  the  plaintiff  had  been  guilty  of 
incestuous  intercourse  with  her  said  bro- 
thers, before  the  speaking  and  publishing  | 
of  the  words,  itc,  and  the  Court,  upon 
the  trial,  refused  to  admit  evidence  tnat 
the  plaintiff  had  been  guilty  of  such  sex- 
ual intercourse.  Hfld,  tliat  the  evidence 
was  improperly  excluded.  Ibid. 

i.  In  an  action  of  slander,  the  defendant 
cannot  prove,  under  the  general  issue,  the 
truth  or  the  words  laid  in  the  declaration 
in  order  to  rebut  the  inference  of  malice,  j 

Ibid, 

5.  In  an  action  of  slander,  where  there  is 
ambiguity  in  the  words  laid  in  the  decla- 
ration in  regard  to  the  person  slandered, 
there  must  oe  an  introductory  averment 
ahowing  that  the  plaintiff  waa  the  person 
aimed  at. — Harper  v.  Delp,  225 

6.  To  say  of  a  man  that  he  was  seen  ravish- 
ing a  cow,  imports  that  he  was  seen  com- 
mitting the  crime  of  bestiality  and  bug- 
gery with  the  cow.  Jbul. 

7.  In  the  declaration  in  the  present  case, 
words  alleged  to  have  been  spoken  of  the 
plaintiff  were,  that  he  had  been  seen  a 
foul  of  a  cow.  Hfld,  that  they  did  not 
warrant  an  innuendo  that  he  was  guilty 
of  beHtiality.  HeUi,  also,  that  if  the  de- 
fendant had  been  in  the  practice,  by  the 
words  laid,  of  imputing  the  crime  of  bes- 
tiality, or,  if  he  had  used  them  on  the  oc- 
casion alleged  in  that  sense,  and  they  were 
BO  understood  by  the  hearers,  there  should 
have  been  a  special  averment  to  that  ef- 
fect. Ibid. 

8.  Words  charged  to  have  been  spoken  by 
the  defendant,  were  alleged  in  the  decla- 
ration as  follows:  R.  (meaning,  Ac)  saw 
a  young  man  (meaning  the  plaintiff)  ra- 
vishing a  cow.  My  son  R.  (meaning,  ^c.,) 
on  his  way  home  to  his  father'n,  between 
S.*$  shop  and  his  father'n,  saw  a  man  ra- 
▼iahing  a  cow,  (meaning  the  plaintiff, 
^.)  Held,  that  the  words  did  not  show, 
with  sufficient  certainty,  that  the  plaintiff 


waa  the  person  whom  the  defendant  in- 
tended to  slander.  "*  *  * 


9.  The  following  words  were  alleged  in  the 
declaration  to  hare  been  spoken  by  the 
defendant:  R,  (meaning,  &c.,)  saw  him 
(meaning  the  plaintiff)  ravishing,  Ac 
Hel/l,  that  the  word  km  sufficiently  de- 
monstrated the  person  of  the  plamtiffl 
Held,  also,  that  a  formal  colloquium  stat- 
ing that  the  words  were  spoken  in  a  con- 
rertation  of  and  concerning  the  plaintiff, 
was  unnecessary.  Ibid. 

10.  The  defendant  in  slander  having  offered 
in  evidence  the  deposition  of  a  witness 
tending  to  sustain  a  plea  in  justification 
of  the  speaking  of  a  part  of  the  words 
laid  in  the  declaration,  the  plaintiff  ob- 
jected to  the  deposition— -Aating  that  those 
words  were  not  relied  upon  by  him.  The 
Court  sustained  the  objection,  directing 
the  jury  to  disregard  those  words;  and  in 
their  charges  instructed  the  jury  that  those 
words  being  withdrawn,  were  not  to  be 
considered  by  them.  Held,  that  the  re^ 
jecting  of  the  deposition  did  not  injure 
the  defendant. — Hesler  v.  DegatU,        501 

11.  In  slander  for  words  spoken  of  the  plain- 
tiff in  his  trade,  if  the  words  proved  as- 
sume that,  when  they  were  spoken,  the 
plaintiff  was  carrying  on  sucf^  trade,  there 
IS  no  need  of  proving  that  fact.  hnd, 

12.  Evidence  of  actionable  words  spoken 
by  the  defendant  of  the  plaintiff  after  the 
commencement  of  the  suit,  is  admissible, 
in  slander,  to  show  the  motive  with  which 
the  words  were  spoken  for  which  the  suit 
was  brought.  Ibid. 

13.  In  an  action  of  slander  the  Court  in- 
structed the  jury,  in  effect,  that  if  the 
words  charged  were  spoken  under  excite- 
ment.  and  afterward  taken  back,  that  fact 
should  be  considered  in  mitigation  of  da- 
mages; but  if  they  were  thus  spoken  and 
afterward  pereisted  in,  it  should  not  be  ao 
considered.  The  Court  afterward  added, 
that  if  the  charge  was  made  under  excite- 
ment it  might  be  considered  in  mitiga- 
tion. Held,  that  the  instruction,  thus 
modified,  could  not  be  complained  of  by 
the  defendant. — Broum  v.  orook*^      51o 

SON-IN-LAW. 

A  son-ifa-law,  living  with  the  parents  of  his 
wife,  cannot  recover  for  occasional  ser- 
vices performed  in  that  capacity,  without 
proof  of  an  express  contract  that  they 
were  to  be  paid  for. — Oxford,  Adminutra- 
tor,  V.  MeFarland,  156 

SPECinC  ARTICLES,  CONTBACT  TO 

PAY  IN. 

See  Vendor  and  Purcbasek,  15. 
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SPEOIFIO  PERFORMANCE. 

See  Partieb,  1 .    Yendoe  and  Purchaser,  14, 

15. 

1.  Where  it  is  a  part  of  the  contract  for  the 
future  conveyance  of  land,  that  the  ven- 
dee shall  labor  for  a  specific  period  for 
the  yendor,  the  yeudee  cannot  entitle  him- 
self to  the  conveyance  bj  tendering  a  sum 
of  monej  after  the  time  fixed  for  the  exe- 
cution of  the  deed,  as  an  equivalent  for 
th*  non-performance  of  the  labor;  at  least, 
unless  the  performance  of  it  was  prevent- 
ed bjr  the  vendor. — Brewer  v.  Thorp,    262 

2.  Where  a  written  instrument  contains  all 
the  facts  of  a  contract,  except  such  as  maj 
be  proved  by  parol,  it  is  sufficiently  cer- 
tain to  be  enforced.  —  Coleriek  et  al,  v. 
Hooper,  '  316 

3.  The  language  of  an  agreement  was  as 
follows:  I  have  this  day  sold  my  lot  to 
A.B.  on  the  plat  in  the  town  of  South 
Bendr^-on  the  plat  of  said  town  on  the 

•  river  bank.  I  have  received  value  and 
will  make  the  deed  as  soon  as  convenient. 
Augiut  11, 1835.  (Signed)  C.  D.  Held, 
that  parol  evidence  was  admissible  to 
identify  the  particular  lot  intended  to  be 
convened,  and  that  the  contract  was, 
thereK)re,  sufficiently  certain  to  be  the 
foundation  of  a  biU  for  specific  perform- 
ance. Ibid. 

STATE  BANK  OF  INDIANA. 

See  Usury,  2. 

The  capital  stock  of  the  State  Bank  of  In- 
diana, situate  within  the  limits  of  the 
city  of  Madison,  is  not,  nor  is  any  part  of 
it,  subject  to  a  tax  for  city  purposes,  im- 
posed by  the  authorities  of  said  city. — 
The  StaU  Bank  y.  The  City  of  MadUon, 

43 

STATE  BOARD  OF  EQUALIZATION. 

1.  By  the  statute  of  1852,  the  members  of 
the  state  board  of  equalization  were  ap- 
pointed to  discharge  a  public  duty,  and 
there  beinff  no  provision  that  a  less  num- 
ber than  the  whole  should  proceed  in  the 
business,  the  district  delegates  and  the 
state  auditor  who  convened  at  Indianapo- 
Ue  as  such  board,  had  no  authority  to  act 
in  the  absence  of  the  delegate  from  the 
sixth  district. — Hamilton,  Auditor  of  Ma- 
rion County,  y.  The  State  ex  rel.  Bates, 

452 

• 

S.  Were  the  order  of  said  board  increasing 
the  appraisemant  of  land  in  Marion  coun- 
ty otherwise  yalid,  it  would  be  null  and 
▼Old,  because  it  was  made  in  the  absence 
of  one  of  the  members  of  the  board.  Ibid. 


3.  Said  board  is  a  mere  creature  of  the  sta- 
tute, and  has  no  authority  except  what 
the  statute  confers;  and  the  board  being 
only  authorized  by  the  statute  to  equalize 
the  appraisement  of  land  between  the  sece- 
ral  congressional  districts,  the  ot  der  of  the 
board  for  equalizing  the  appraisement  be- 
tween the  several  counties  ot  the  sixth  con- 
gressional district,  had  the  board  been 
legally  convened,  would  have  been  null 
and  void  on  that  account.  Ibid. 

STATUTE  OF  FRAUDS. 

See  Executors  and  Administrators,  1. 
Goods  sold  and  delivkred. 

1.  Where  A.  owes  B.  and  B.  owes  C,  in  or- 
der to  render  A.  liable  to  C.  for  B.'s  debt, 
without  a  promise  in  writing,  a  mutual 
agreement  of  the  parties  must  be  proved 
that  B.  was  to  be  released  and  A.  was  to 
^ajB.'sdehitoC— Decker  y.  Shaffer,  187 

2.  An  oral  agreement,  even  for  a  valuaUe 
consideration,  to  answer  for  the  debt  of 
another,  is  void  by  the  statute  of  frauds. 
'SmUh  et  al.  y.  Steoens,  332 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of. 

STEAM-BOAT. 
See  Attachment,  3,  4,  5,  6. 

SUBSCRIPTIONS,  STOCK. 
See  Corporation,  7. 

T. 

TAXES. 

See  Extortion.    New  Alrany,  Oirr  or. 
State  Bank  or  Indiana. 

The  situs  of  pereonal  property,  for  the  pur- 
poses of  taxation,  does  not  follow  the  do- 
micil  of  the  owner. — The  City  of  Ney>  Al* 
banyy.  Meekin,  481 

TENANCY  AT  WILL. 
See  Landlord  and  Tenant. 

TENDER. 
See  Promisbort  Notbs,  1.  Spscirio  PrRvoRic- 

ANOE,   1. 

TITLE-BOND. 

Where  a  title-bond  for  the  conveyance  of 
land  is  silent  as  to  the  time  when  the 
obligee  is  to  have  poasesaion,  the  latter  is 
not  entitled  to  the  potseasion  before  the 
time  of  receiving  hit  deed.— HVi^  y. 
Blachley  et  al.,  lOl 
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TRBA80RKR,  COUNTT. 
Sffc  Extortion. 

TRESPASS. 
See  Delitkrt  Bond,  1.    Justicb  or  tbi 

PlCACE,  6.      LArXTLTTE,  ToWN  OF. 

1.  A  person  who  owns  the  reversion  or  re- 
main<ler  in  land,  if  there  is  a  suit  pend- 
ing between  him  and  another  involving 
a  q^tie^tion  of  waste  or  iraproveroeotfl,  has 
a  right  to  go  upon  the  premises  in  a  peace- 
able manner  with  witnesses,  for  the  pur- 
pose of  examining  the  same. — Conioeil  et 
al.  V.  The  State,  387 

3.  In  treApns8  quare  claueum  fregit,  where 
the  unlawful  breaking  into  the  plaintiff's 
close  is  established,  it  is  not  material  to 
hit  right  to  rerover,  whether  the  matter  of 
air^ravation  alleged  is  proved  or  not. — 
haUey  v.  Mattkewe,  404 

TRIAL  BY  JURY. 

Ad  attorney  at  law  again s>t  whom  charges 
have  been  preferred  under  the  statute  for 
mal  conduct  in  office,  is  not  entitled  to 
have  the  charges  tried  by  a  jury.— £r 
farU  Robimeon,  52 

TROVER. 
Sm  WiTNBU,  5. 

TRUST. 
See  FftAUDiTLKNT  Convey AxcE,  S.    Vendor 

AND  PUROBASER,  10,  11,  12. 

1.  If  a  father  purchases  land  with  his  own 
money,  and  by  way  of  advancement  to 
his  daughter  takes  the  deed  in  her  hus- 
band's name,  no  resulting  trust  arises  in 
favor  of  the  father .^•i^aA:er  ▼.  Ltaihere  et 
al.,  558 

9.  A  resulting  trust  may  be  established  by 
the  parol  aeclarations  of  the  person  to 
whom  the  conveyance  is  made.         Ibid. 

3,  Such  evidence  is,  however,  most  unsatis- 
factory, on  account  of  the  facility  with 
which  it  may  be  fabricated,  the  impossi- 
bility of  contradiction,  and  the  conse- 
auences  which  the  slightest  mistake  or 
failure  of  memory  may  produce;  yet  if  it 
is  plain,  consistent,  and,  especially,  if 
corroborated  by  circumstances,  it  is  com- 
petent ground  for  a  decree.  Ibid. 

TRUSTEE. 

See  Husband  and  Wife,  3. 

1.  The  giving  of  the  power  by  a  debtor  to 
his  creditor  to  sell  property  for  the  pay- 
ment of  his  debt,  does  not  make  him  a 
trustee  of  the  debtor.— ifv^,  Admnittra- 
Utr,  y.  Emrl,  306 


3.  The  pnrehate  by  a  tnutee,  at  hie  own 
sale,  of  the  property  of  the  eeetui  que 
truet,  is  not  absolutely  void.  The  pur- 
chase will  be  for  the  benefit  of  the  cestui 
que  truet,  if  the  latter  desires  to  avail 
himself  of  it;  but  if  the  eeetui  que  trust 
chooses  to  confirm  the  purchase,  or  even 
to  hold  the  trustee  to  it  against  hia  wish- 
es, he  may  do  so.  Ibid, 

U. 

USURY. 

See  Bills  or  Ezchanqe,  2.    Intkrxst,  2,  3, 
4,  5.    Promissory  Notes,  28,  29. 

1.  The  receipt  of  usurious  interest,  while 
the  statute  of  1845  enacting  that  usurious 
interest  paid  should  not  be  recovered 
back  was  in  force,  was  a  benefit  to  the 
recipient  and  a  valid  consideration  for 
an  agreement  to  extend  the  time  for  the 
payment  of  a  note. — Harbert  v.  Ihtmont 
et  al,  346 

2.  The  statute  of  1843,  which  declares  usu- 
rious contracts  valid  as  to  the  principal 
debt,  applies  as  well  to  loans  made  b^ 
the  state  bank  as  to  those  made  by  indi- 
viduals.—fiti/tnat^v  v.  The  StmU  Bank, 

375 

V. 

VARIANCE. 
See  Bilib  of  Ezcbavge,  10, 12. 

VENDOR  AND  PURCHASER. 

See  AcKNOWLEDO]iE.\T.  Chancery,  5.  Con- 
veyance. Dower,  6.  Fraudulent  Con- 
veyance. Guardian  and  Ward,  3, 4.  Land- 
lord and  Tenant,  1.  Lease,  4.  Return, 
Sheriff's. 

1.  Although  a  sealed  note,  given  in  part 
payment  for  certain  real  estate,  be  due  be- 
fore the  time  appointed  for  the  execution 
of  the  deed,  yet,  if  suit  on  the  note  be 
not  commenced  until  after  the  time  when 
the  deed  was  to  have  been  executed,  the 
defendant  may  plead  in  bar  of  the  action, 
that  the  plaintilf  did  not,  on  the  day  ap- 
pointed oy  the  contract,  execute,  or  ofier 
to  execute,  the  deed.— ^orAom  v.  Reetes 
H  al.,  83 

2.  To  a  suit  by  the  payees  of  a  promissoiry 
note,  given  in  consideration  of  the  con- 
veyance of  certain  land  by  them  to  the 
maker,  and  commenced  after  the  time  ap- 
pointed by  contract  for  the  execution  of 
the  conveyance,  it  is  a  sufficient  defense 
to  show  that  at  the  time  when,  ^c,  the 
conveyance  was,  by  contract,  to  have  been 
executed,  the  plaintiffs  were  not  the  own- 
ers of  ^he  lana.  Ibid. 
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3.  To  a  pl«a  alleging  such  a  defenaei  a  re- 
plication that  uxe  plaintiffis,  together  with 
their  wives,  were  the  owners  in  fee  of  the 
land  mentioned  in  the  plea,  but  not  aver- 
ring that  they  were  the  owners  at  the  time 
when  the  conveyance  was  to  have  been 
execated,  is  bad.  Ibid. 

4.  A  conveyance  of  land  by  father  to  son, 
without  a  valuable  consideration,  and  for 
the  purpose  of  defrauding  existing  credit- 
ors, is  void  as  against  such  creditors,  but 
valid  between  the  parties;  and,  where  the 
lands  have  descended  to  the  heirs  of  the 
grantee,  a  Court  of  chancery  will,  upon 
tne  application  of  such  creditors,  set  aside 
the  sale  as  to  them,  and  order  the  land  to 
be  sold  to  pay  their  claims  and  costs; 
and  the  heirs  of  the  grantee  will  be  enti- 
tled to  the  surplus. — Burteh  etal,Y.  El- 
lioU,  99 

5.  If  ope  of  several  instalments  of  purchase- 
monev  for  land,  be  payable  before  the  deed 
is  to  be  made,  it  is  no  defense  to  a  suit 
brought  by  the  payee  to  recover  such  in- 
stalment, before  the  time  appointed  for 
the  execution  of  the  deed,  that  the  payee 
had  no  title  to  the  land  at  the  time  when 
the  contract  of  sale  was  made. — Wright  v. 
Blaehley  et  ai.,  101 

6.  Where  a  title-bond  for  the  conveyance  of 
land  is  silent  as  to  the  time  when  the  obli- 
gee is  to  have  possession,  the  latter  is  not 
entitled  to  the  possession  before  the  time 
of  receiving  his  deed.  Ibid. 

7.  An  administrator's  sale  of  real  estate  for 
the  payment  of  debts,  made  by  an  order 
of  the  Probate  Court,  is  not  void  from  the 
circumstance  that  the  record  does  not  dis- 
close that  notice  of  the  application  to  sell 
was  given  to  the  heirs. — I/o§  d,  Harkrider 
et  al.  V.  Harvey,  104 

8.  Notice  in  that  case  will  be  presamed. 

Ibid. 

9.  A  sale  of  land  by  an  administrator  for 
the  payment  of  debts,  will  not  be  set 
aside,  at  law,  because  the  administrator 
himself  became  the  purchaser.  Ibid. 

10.  If  the  party  who^ias  paid  the  conside- 
ration for  land  and  is  entitled  to  a  deed, 
has  the  land  conveyed  for  his  uae  to  an- 
other, the  latter  holds  Uie  land  simply  in 
trust  for  the  former,  and  it  is  liable  to  ex- 
ecution, under  the  R.  S.  1843,  upon  any 
judgment  against  the  person  for  whose 
use  it  is  held.— Teow  et  al.  v.  Doe,       129 

11.  Where  a  judgment-debtor  colludes  with 
a  third  person  and  procures  land  to  be 
conveyed  to  the  latter  to  defraud  judg- 
mant-cro^itors,  the  land  is  liable,  under 
the  R.  S.  1843,  to  execution .  upon  the 
judgment.  Ibid. 


13.  A  son  beiog  the  owner  of  the  undiyided 
half  of  a  tract  of  land,  purchased  for  his 
father  the  other  half,  the  latter  furnishing 
the  means,  but  took  the  deed  in  his  own 
name;  it  being  understood  that  the  father 
would,  in  a  short  time,  remove  from  Ohio 
to  the  land,  when  they  would  divide  the 
tract  to  suit  them.  The  father  did  remove 
to  the  land,  the  division  was  made,  and 
the  father  took  possession  of  his  half;  but 
no^^cd  was  executed  to  him.  Afterward, 
th<ffon  having  paid  certain  money  for  the 
father,  it  was  agreed  between  them  in 
writing,  in  consideration  thereof,  that  the 
title  to  the  father'share  of  the  land  should 
remain  in  the  son,  and  that  the  father  and 
his  wife  should  have  the  privilege  of  oc- 
cupying the  same  during  their  lives.  Held, 
tliat  t^e  trust-estate  of  the  father  was  ex-. 
tin^ished  by  the  execution  of  the  said 
writing. — Owinge  et  al.  v.  Owinps,       143 

13.  Where  it  is  a  part  of  the  contract  for 
the  future  conveyance  of  land,  that  the 
vendee  shall  labor  for  a  specific  period  for 
the  vendor,  the  veniiee  cannot  eutiile  him- 
self to  the  conveyance  by«tendering  a  sum 
of  money,  after  the  time  fixed  for  me  exe- 
cution of  the  deed,  as  an  eauivalent  for 
the  non-performance  of  the  labor;  at  least, 
unless  the  performance  of  it  was  prevent- 
ed by  the  vendor. — Brewer  v.  Thorp,  36S2 

14.  A  purchaser  of  land,  whose  deed  is  to 
be  made  upon  the  payment  of  several 
notes  £^iven  for  the  purchase-money,  can- 
not maintain  a  bill,  nled  after  all  the  notes 
have  become  due,  to  enforce  the  execution 
of  the  deed,  without  showing  a  payment 
of  all  the  notes,  or  a  proper  offer  to  pay 
them,  or  something  equivalent. — Weat  v. 
Chase,  301 

15.  A.  contracted  with  B.  to  sell  to  him  a 
lot  in  Elkhart  county,  for  a  certain  sum  in 
potter's  ware,  for  the  payment  of  which 
sum  five  notes  were  given.  The  contract 
was  made  in  said  county,  where  B.  resid- 
ed; but  A.  then,  and  when  this  suit  was 
brought,  resided  in  Illinois.  The  first 
three  notes  were  paid  to  A.  when  they  be- 
came due.  When  the  last  two  severally 
became  due,  B.  set  apart  at  his  manufac- 
tory, in  said  county,  where  he  carried  on 
the  business  of  manufacturing  potter's 
ware,  a  sufiScient  quantity  of  potter's  ware 
to  pay  them .  He,  afterward,  filed  his  bill 
to  compel  A.  to  execute  to  him  a  deed, 
but  did  not  aver  or  prove  a  demand  of  Uie 
deed.  Held,  that  W  setting  apart  the 
potter's  ware  as  stated,  it  became  the  pro- 
perty of  A.,  and  the  notes  were  thereby 
paid.  Held,  also,  that  A.'s  absence  from 
the  state  was  a  sufficient  excuse  for  B.*$ 
not  demanding  a  deed,  had  the  demand 
been  otherwise  necessary.  Ibid, 
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16.  The  parchase  by  a  trustee,  at  his  own 
sale,  ofthe  property  of  the  ee$tui  que  trust, 
is  not  absolutely  Yoid.  The  purchase  will 
be  for  the  benefit  of  the  cettui  que  trust,  if 
the  latter  desires  to  avail  himself  of  it; 
but  if  the  cestui  que  trust  chooses  to  con- 
firm the  purchase,  or  even  to  hold  the 
trustee  to  it  against  his  wishes,  he  may 
do  so. — Hvif,  AdmiiMirator,  v.  Earl  et  al., 

306 

17.  Where,  at  the  time  of  making  a  ^btract 
for  the  sale  of  land,  the  vendor  hasTraud- 
ulently  misrepresented  the  quantity,  a 
Court  of  equity,  upon  the  application  of 
the  vendee,  wiil  rescind  the  contract. — 
Yost  v.  Shajf^er,  331 

18.  Such  vendor  cannot,  by  afterward  pur- 
chasing and  tendering  to  the  vendee  a 
conveyance  for  an  adjoining  quantity  suf- 
ficient to  make  up  the  deficiency,  deprive 
the  latter  of  the  right  to  rescind  the  con- 
tract. Ibid. 

19.  Where  land  has  been  appraised  and  sold 
at  sheriff's  sale  subject  to  alleged  incum- 
brances which  had  actually  been  dis- 
charged before  the  purchase,  the  purcha- 
ser cannot  be  compelled  to  take  tiie  land 
at  the  sum  of  the  price  bid  and  the  amount 
of  such  supposea  incumbrances. — ^^^SS 
v.  Stranpe,  366 

20.  Where  notes  are  given  to  secure  the  pur- 
chase-money of  land,  under  a  contract 
that  a  deed  is  to  be  executed  for  the  land 
on  the  payment  of  the  notes,  a  suit  can- 
not be  maintained  on  either  of  the  notes 
after  the  last  has  become  due,  unless  a 
deed  was  tendered  on  or  before  the  day 
when  the  last  note  matured. — Malaby  et 
ux.  y.  Kuns,  388 

91.  A.  conveyed  to  B.  a  tract  of  lend  by- 
deed  of  warranty.  At  the  time  of  B/s 
purchase,  there  was  a  school-house  on  a 
part  of  the  premises  then  occupied  by  a 
school;  B.  was  also  informed  that  the 
grround  on  which  the  school -house  stood 
was  held  by  the  school-district  under  a 
conveyance  from  the  owner  of  the  land, 
but  that  there  was  a  question  about  the 
validity  of  the  conveyance.  Held,  that 
B.  was  not  entitled  to  any  deduction  from 
the  purchase-money,  by  way  of  damages, 
on  account  of  the  location  of  the  school- 
house  on  the  premises. — Dodds  v.  Toner, 

427 

fan.  The  6th  article  of  the  treaty  made  by 
the  United  States  on  the  6th  of  October, 
1818,  with  the  Miami  nation  of  Indians, 
provided  that  the  several  tracts  of  land 
which  the  United  States  therein  engaged 
to  grant  should  never  be  transferred  by 
the  grantees  or  their  heirs  without  the  ap- 
probation of  the  president  of  the  United 


States.  Pursuant  to  the  treaty,  certein  pre- 
mises were  wanted  to  B.,  an  Indian  wo- 
man, and  afterward  the  president,  upon 
her  petition,  gave  his  approval  to  her  sell- 
ing a  part  of  the  land  and  to  the  division 
of  the  rest  among  her  children.     She  did 
accordingly  sell  a  part  of  the  land,  but 
shortly  afterward  died  without    having 
made  any  partition  of  the  residue  to  her 
children.    Held,  that  the  children  took 
the  land  by  descent,  and  could  not,  there- 
fore, convey  it,  and  that  a  deed  of  con- 
veyance from  them  was  not  voidable  mere- 
ly, but  void. — Harris  et  al,  y.  Doe  d.  Spen- 
cer, i94 

23.  A  sale  to  an  ezecution-plaintifir  will  be 
avoided  by  the  reversal  of  the  judgment 
as  respects  the  costs  of  the  suit. — Hmtek- 
ens  v.  Doe  d.  Smith,  528 

VEIHRE.  f, 

See  Practicx,  534. 

VENUE,  CHANGE  OF. 
See  JuaxBDiOTiON.    PaAcncs,  42. 

VERDICT. 
See  PaAcncx,  18,  21, 23, 15,  BO. 

1.  The  verdict  of  a  jury  will  not  be  set 
aside  by  the  Supreme  Court  as  beins  con- 
trary to  the  evidence,  unless  it  is  plainly 
so. — French  v.  Cfreen^  SnI 

2.  The  verdict  of  a  jury  will  not  be  dis- 
turbed on  account  of  improper  evidence 
having  been  admitted,  if  tne  other  evi- 
dence admitted  was  sufiScient  to  justify 
it.^Manchester  et  al.  v.  Doddridge,       2& 

3.  Where  the  verdict  is  right,  according  to 
the  evidence,  it  will  not  l^  examined  whe- 
ther the  instructions  given  to  the  jury 
were  correct.  Ibii. 

4.  A  verdict  will  not  be  set  aside  on  error 
on  account  of  erroneous  instructions  given 
to  the  jury,  if  it  is  apparent  from  the  evi- 
dence that  the  verdict,  notwithstanding, 
was  right. — BiUinosley  y.  The  Stats  Bank, 

375 

5.  Where  a  verdict  against  a  party  would 
still  have  been  rie^ht,  although  eridence 
offered  by  him  and  rejected  hail  been  ad- 
mitted, he  cannot  complain  of  the  rejec- 
tion of  the  evidence.  Aid. 

6.  Upon  the  trial  of  an  indictment  for  mur- 
der in  the  first  degree,  the  juiy  found  a 
verdict  as  follows:  "  We,  the  jury,  find 
the  de£sndant  guilty  of  manslaughter,  and 
sentence  him  to  imprisonment  in  the  state 
prison  for  three  years  at  h%rd  labor." 
tidd,  that  the  verdict  was  not  defective 
in  omitting  to  specify  that  the  defendant 


INDEX. 
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was  found  guilty  "  as  charged  in  the  in- 
dictment."—Jlfoon  y.  The  StaU,  438 


WARRANTY. 
See  Praotioe,  23. 

WHITE  WATER  VALLEY  CANAL 
COMPANY. 

See  Award,  3, 4.    Eyidknos,  1. 

WILL. 

See  Condition  SuBSEQuxatr. 

1.  A  testator  disposed  of  his  estate  by  will, 
as  follows:  "I,  J.  R.,  do  make  and  pub- 
lish this  my  last  will  and  testament  in 
manner  ana  form  following,  that  is  to  saj, 
after  all  my  just  debts  are  paid,  I  giye 
and  bequeath  to  my  wife,  Ann,  a  certain 
grey  mare,  <&c.,  as  also  all  my  real  and 
personal  estate  during  her  natural  life, 
proyided  she  should  not  marry,  and,  at 
ner  death,  to  be  e<^ually  diyidea  between 
my  brothers  and  sisters  But,  in  case  she 
should  marry,  then  the  one-half  of  my 
estate  to  be  aivided  equally  between  my 
brothers  and  sisters,  or  their  heirs;  and 
the  other  half  I  bequeath  to  my  said  wife," 
Ac.  Held,  that  upon  her  subsequent  mar- 
riage, she  took  an  estate  in  fee  in  the  tes- 
tator's real  property. — Doe  d.  Rush  y.  Kin- 
ney et  al.,  50 


U,  Where  a  will  is  free  from  ambiguity,  and 
the  testator's  intention  is  so  manifested 
that,  by  giving  the  lanfuase  employed  by 
him  its  ordinary  and  legSi  signification, 
no  doubt  remains  of  the  quantity  or 
duration  of  the  estate  devised,  a  Court 
will  not  inquire  into  the  motives  which 
might  have  influenced  the  testator,  in  or- 
der to  prove  or  infer  that  he  meant  to  de- 
vise a  different  estate.  Ibid. 

3.  A  naked  power  or  direction  eiven  by  a 
w|ll  to  an  executor  to  sell  land  for  the  pur- 
pose of  paying  legacies  or  making  distri- 
Dution,  does  not  vest  in  him  any  title  to 
the  land. — Doe  d.  Clendennin^  et  al.  y.  La- 
niiu  et  al.,  Exeeutore,  441 

4.  The  legal  estate,  in  such  case,  is  divest- 
ed when  the  executor  executes  his  trust, 
but,  in  the  meantime,  until  a  sale  is  made, 
it  is  in  the  heir,  who  is  entitled  to  the 
profits.  Jbid. 

5.  To  cut  off  the  heir  at  law,  the  estate  must 


be  deyised  expressly,  or  by  implication, 
to  some  other  person.  Ibid. 

6.  The  course  of  the  descent  of  an  estate  to 
the  heirs  at  law  can  only  be  interrupted 
by  a  devise  to  some  other  person,  wnat- 
ever  may  have  been  the  intention  of  the 
ancestor. — Mclntire  et  al,  v.  Croee  et  al., 

444 

WITNESS. 
See  EviDXNOx,  27 .   PaoiOBBOaT  Notes,  5. 

1.  An  opinion  expressed  hj  a  witness,  in- 
consistent with  facts  testified  to  by  him, 
cannot  be  given  in  evidence  to  impeach 
his  testimony. — Pruitt  v.  Miller,  16 

2.  A  conviction  of  petit  larceny  does-  not 
render  a  person  incompetent  as  a  witness. 

Ibid, 

3.  An  opinion  expressed  bjr  a  witness,  in- 
consistent with  a  fact  testified  to  by  him, 
cannot  be  given  in  evidence  to  impeach 
his  credit. — Rucker  v.  Beaty,  70 

4.  In  an  examination  to  impeach  the  credit 
of  a  witness  b^  proof  of  iiis  general  bad 
character,  the  mouiry  must  be  limited  to 
his  character  at  toe  time  of  the  examina- 
tion. Ibid. 

5.  It  is  no  objection  to  the  competency  of  a 
witness,  in  actions  of  replevin  or  trover, 
that  he  is  called  to  prove  the  title  of  the 
property  sued  for  to  be  in  himself. — Aehby 
y.  West,  170 

6.  In  a  suit  upon  a  promissory  note,  a  j^ar- 
antor  of  the  solvency  of  the  maker  is  not 
a  competent  witness  to  prove  that  the 
note  was  executed  without  a  considera- 
tion.— Hanna  v.  Spencer,  351 

7.  Objections  to  the  competency  of  witness- 
es m  a  cause  tried  in  1842,  must  have 
been  made  at  the  trial  or  they  will  not  be 
noticed  by  the  Supreme  Court.—- Zion  et 
al,  y.  The  State  ex  rel.  Narrie  et  al,,      397 

WORK  AND  LABOR. 
See  Contract.    Son-in-Law.    Sfxgifio  Pn- 

rORMANOX,  1. 

WRIT  OP  ERROR. 

See  Habxas  Corpus,  1 .   La wrxnoxburoh  and 
Uffer  Misbisbipfi  Railroad  Company. 

A  plaintiff  who  has  suffered  a  voluntary 
non-suit  cannot  afterward  prosecute  a 
writ  of  error  for  a  refusal  of  Uie  Court, 
upon  his  motion,  to  reinstate  the  cause.— 
Wilson  y.  The  JEtna  Insurance  Comfanu, 

557 


END   OP   VOL.   III. 
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